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PmsMBAB Na8B, appellee, vs. Ismc R. Harrington, appellant. ^^^SiSS^ 

iJa$Ue. VOL 1, page 39.) *^ 

THE deftudaiit endoned to the plaintiff a negotiable note after it bad been over doe tight or ten 
OMiBtlis; tbe partiea Kving in the same village, and the maker about two miloe o£— In the action 
Oeeadoneeagainet tkeendonertBiBM, tiiat the eireanstaiweof the note having been long over dne, 
oooldaaaJDenodiflbnBoe, and the eaa* ought to be treatM as anoteendoraedcni theday it fell doe. 

The Lmo JbrtktMif, part of the oonunon law of England, and ae eueh ii adopted by statute here, 
•o ibr as at ifl applicable to our local Bituatioo and cixcunutanoef , and if not repugnant to the con- 
eiit&tion or any act of the Legislature of this state. And so far the courts of this state are bound 
to lecognise it 

Wheee the la# in England nquins deubod by the endorsee, and notice back to the endorser' on the 
same day, to charge him, if the ftcilities of demand and notice are the sane here, the rule of law 
is the same* 

\ Notiee of non-payment must be given back to the endorser, in older to charge him, notwithitaiiding 
' the insolvency of the maker. 

When the facts are found, the question of reasonable notiee is purely a question of law: 

MOTION, by the plaintiff, that the verdict against him, ob- 
tained at the last Nov. adjourned term of Chittenden county 
court, be set aside, and that a new trial be granted him, found- 
ed on exceptions taken at the trial, and certified to this Court, 
as follows : — 

ThiB was an action of assumpsitj tried on the general issue 
against the defimdant as endorser of a promissory note executed 
by Hiram Burnham^ to one Cumber^ who endorsed it to- the de« 
fendant, by whom it was endorsed to the plaintiff on the first day 
of Dec* 1824, in part payment of a precedent debt ; the defend- 
ant at the same time also endorsing to the plaintiff, for a like con- 
sideration, another note against Sumham made payable to the 
defendant. These notes, or at least the one now in question, was 

2 
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^liiSJmtoJ* endorsed by the defendant when it had been over due eight or ten 
189S. ' months. The parties, at the time of the endorsment aforesaid, 
and for a considerable time before and afterwards, all lived in 
the town of Burlington : — the plaintiff and defendant in the vil- 

uaningtoD. j^ge of Barlington, and Bumham at Onion river falls^ distant 
about two miles. It appeared in evidence, that the plaintiff at 
the time of receiving the notes of the defendant, expressed to 
him his apprehensions that Bumham would not pay — and offer- 
ed to the defendant a discount or abatement of eight dollars if 
he would take back the notes. 

It also appeared, that, at the time of this transaction, Burnfiam 
was confined to the limits of the jail, and for several months be* 
fore and ever since was and has been reputed insolvent and des- 
titute of attachable property. 

The plaintiff also produced the following witnesses: — 

John Grayj who testified that on the 7th day of Dec. A. D. 
1824, the plaintiff went to the place of Burnham's residence 
aforesaid, for the purpose, as he told the witness, of demanding 
payment on the notes, but did not find Bumham at home. 

Carlton Hutchins^ who testified that on the 8th day of Dec. 
1824, he went with the plaintiff for the same purpose, who 
found Bumham and demanded payment, but Bumham said he 
could not pay, unless the plaintiff would take timber — which he 
did not agree to do. 

Ira Collinsj who testified that the first or second evening after 
the demand spoken of by Hulchins^ the plaintiff called on the 
defendant and gave him notice of his demand on Bumham, and 
his refusal to pay, and that he should look to the defendant for 
payment ; and that the defendant replied, that if the notes were 
sued, he should have to pay the one endorsed by him above, and 
that Cumber would have to pay this. 

Upon this evidence the Court decided, that the plaintiff was 
not entitled to recover, and directed a verdict for the defendant, 
which was returned accordingly. To which decision of the 
Court the plaintiff excepts. 

Allowed, &c. 

After argument, the opinion of the Court was delivered by 

HoTCHiNsoi7, J. This case came here a year ago on a writ of 
error, upon which the judgment of the county court was revers- 
ed, and the cause remanded for another trial. That decision 
was made in view of facts offered to be proved on that trial, ap- 
pearing in the bill .of exceptions attached to the record, and 
which were rejected by the Court. The Court considered, that 
if all the evidence offered on that trial had been given to the ju- 
ry, the law arising thereon would have entitled the plaintiff to 
a verdict. It was stated in that case, that the plaintiff offered 
to prove, that, when he had notice of the demand upon Burnham 
and his refusal to pay, he, the defendant, promised to make the 
payment to the plaintiff. But the case presented by these ex- 
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ceptioDs, arising from the facts actaalij proved on the last trial. ^^^"^^ 
is a very different one in many respects — particalarly in defin- laae. 
ing the distance of the maker of the note from the parties, the ^^^^sr^'*^ 
time of the demand, and also in relation to the subsequent prom- ^^^ 
ise of the defendant to pay the note. The evidence detailed Harrington. 
in the case certified up, and which is now before the Court, has 
but a faint bearing upon the fact of the subsequent promise of- 
fered to be proved, and does not amount to proof that any such i 
promise was made. 

The defendant's expression, that if the demand were sued, he 
must pay his note and Cumber his, might have some application 
to the other note, of which the Court know nothing, but seems 
not to refer to this. 

There is nothing in this, therefore, tending to take the case 
out of the rules of law applicable to demand and notice. 

As to the fact, that this was a sale and endorsment of a note 
long over-due, the Court are of opinion, that it can not, under 
the circumstances, make any difference in the case, and are dis- 
posed to treat it as a note endorsed on the day of payment. We 
are driven, then, to the question, will the ^urt, here, adopt 
the rules of the law merchant^ touching the necessity of demand 
upon the maker, and notice back to the endorser, in order to 
chaige him, as the same are known in England ? The Court 
see no reason why they should not, where the circumstances of 
the parties do not render them inapplicable. Where the law in 
England requires notice to be given back on the same day^ if 
the facilities of demand and notice back are the same here, there 
is no reason why the rule should not be the same. The law 
merchant is a part of the common law of England, and as such, 
is adopted by statute here, so far as it is applicable to our local 
situation and circumstances, and is not repugnant to the consti- 
tution, or any act of the legislature of this state. And so far the 
courts of this state are bound to recognize it. 

The endorser may treat the demand as out of his power and 
out of his care, till he has notice of non-payment. He may 
know of the maker's purchasing a horse or other property ; he 
cannot attach it, for he can make no writ upon it, while in the 
hands of the endorsee. Without this rule, every case must rest 
upon its own peculiar facts, furnishing a fruitful source of litiga- 
tion, and of uncertainty in the result. The question recurs, 
therefore, has there been reasonable notice ? When the facts 
are found, this becomes purely a question of law. Here the facts 
have been found and are presented in the case. And what are 
they ? They are, that the note was endorsed on the first day 
of Dec. 1824 — that on the 8th day of the same month, payment 
was demanded of the maker, and refused— that on the first or 
second evening after the demand and refusal, notice thereof 
was given to the endorser, and that during all this period, these 
parties resided near each other in the same village, and the ma- 
ker only about two miles from them. Is this reasonable notice ? 
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/oiSS. The Coart sty it ia not Uoder these ciKqmstancefl, the de- 
^^^ inand should have been made in a day or two at farthest, and no- 
^"^^^^^ tice must have been given on the same day of demand. We 
w. consider that the plaintiff, by keeping the note that length of 
nvrmgtoD. (io^Q without demand, made it his own, and dischaiged the en- 
dorser from his liability. 

As to the insolvency of the maker, it is not stated that he was 
insolvent, but that he was imprisoned, and was reputed to be in* 
solvent and to have no attachable property. But if it were al- 
leged in positive terms, it is unimportant; for it is well settled 
by the authorities, that notice must be given back to charge 
the indorser, notwithstanding the insolvency of the maker. 
i Though the maker be poor, yet something may be found by the 
I endorser. 

The result of the whole is, that judgment must be entered ibr 
the defendant on the verdict. 

Judgment for the defendant. 

John Jf. Pomroy and Chs* Adams^ counsel for the plaintiff, 

Wm. Br ay ton and J. C Thompson^ for the defendant. 
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^^^ Thomas HeRRiNG,^defendant below, vs. David Silding, plaintiff 
"^ heAo^r.— IN ERROR. 

(dtUe.yoh 1, page 101.) 

Thi« pnbliek itatntM of another state most bo ploadod in the eoartt of this state, in the same snan- 

ner as a priTata statute of thia state is pleaded. 
The statnte allowiof naiUe of tpecial matters under the fsnara] issoOi [Stat. 68, eh. 7, Na 1, ( 9&] 

dispensoi with the form onlj, and not the sobitance of special pleadiogSr 
A discharge obtained nnder tho insolvent law of the atate of New- York, passed April 19, 1813^ is no 

bar to a suit in this state brought upon a note ezeeoted |n the state of New-Tork, between citi- 

sens of that state, anbseqaent to the passing of the aet, and prior to the obtaining of such discbarge. 
Where a writ of error does not operate as a soperoedeas, on afBrmanoe of the jndgmeat below, ezecn- 

tton issues from the supremo court, not for the debt, bat fot the eoats on tho writ of error only: 

THE action below was assunqpsit in favour of the present de- 
fendant in error, and Silas Rimardsj since deceased, surviving 
partners of Andrew Ogden^ on several promissory notes execu- 
ted by the plaintiff in error, to the said firm, by the name of 
Andrew Ogden fy Company. 

Plea, the general issue, with a notice of special matters to be 
given in evidence, on trial under said issue, which was as fol- 
lows: 

^^And the defendant, agreeable to the statute in such case 
made and provided, gives notice that he shall rely upon, and 
give in evidence under the above issue, the following special 
matters, to toit : that at the several times herein after mentioned, 
the said Silas and David and the said Thomas were citizens of 
the state of New- York, residing in said state, to wit, at the City 
of New- York — that the legislature of the state of New-York, on 
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the HUh day of/Atnil, 1813, fWfA n BcU eotiUed ''An Act for ^^^ 
giving rtliefin €U»t ofmiohm^J^ Th^ after Uie said 1 2th day law. ' 
of A^il, 1813, the said Thomoi Herring became insolvent, withio \^*v^*«^ 
the true intent and meaning of the act aforesaid, and was actu- ^^ 
ally imprisoned for more than siicty days next before the 37th fM^ 
day of Jannary, 1817, upon e^Lecution in a civil action ; that one 
Benjamin BirdstU^ of IhQ same City of New^Yorky a creditor of 
the said Thmnas Herrings did, on the 27th day of January, 1817, 
present his petition to Ri4ihard Riker^ recorder of the City of 
New- York, for relief, and did then and there make aflSdavit that 
he was a creditor of the said Thanuu^ and that the said Thomas 
was jointly indebted to him the said Benjamin^ in a certain sum 
therein named, and not less than twenty-five dollars*; and that 
the said Thomas was then in prison on execution issued against 
]iim in a civil action, and bad been so impriaoned for sixty days 
and upwards : whereupon the said Richard Riker^ recorder of 
the City of JVezo-Forft, issued his notification in pursuance of 
the act aforesaid to the creditors pf the said Thomas Herrings to 
show cause before him, why an assignment should not be made 
of the estate of the said Thomas, and the said Thomas thereup- 
on be discharged, agreeably to the provisions of the act aforesaid ; 
that in pursuance thereof, such proceedings were had thereon, 
that the said Thomas did assign all his estate to one Joseph D. Fay, 
of the said City of New- York, for the benefit of the several cred- 
itors of the said Thomas Herring, and that the said Richard Ri- 
ker, recorder as aforesaid, beiqg satisfied that so many of the 
creditors of the said Thomas Herring as had debts owing to 
them to the amount of two-thirds, in value, of all the debts ow- 
ing by the said Thomas^ had requested said assignment to be 
made, did, on the 5th day of April, 1817, at the City of New- 
York, make a certain dischai^e in the words ^nd figures follow- 
ing, to wit : — 

"To all to whom these presents shall come, or may in any wise 
"come — I, Richard Riker, recorder of the City of New- York, 

*^ send GREETING* 

" Whereas, Thomas Herring, of the said City, an insolvent debt- 
"or, on the 17th day of January last past, was, and who had 
"been actually imprisoned for sixty days and upwards in a civil 
"action ; and application was made to me hj Benjamin Birdstll, 
"a creditor of the said Insolvent, for relief, he being apprehen- 
" sive that the estate or efiects of the said insolvent would be 
" wasted or embezzled, and upon such application, the said cred- 
" iter did make aflidavit according to law, that the said insolv- 
" ent was fairly indebted to him in a certain sum of money then 
*' due and specified in said affidavit, and not less than $21^,00, 
" and that the said insolvent, was then in prison on execution 
" against him in some civil action, and had been so imprisojaed for 
" sixty days and upwards ; and the said Richard Riker did^there- 
^' upon order a publication to be made, as directed by law, for 
" all the creditors of the said insolvent to ^bow cause, if any they 
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^I^Smh? " ^^^ before me, at my office in the City Hall of the said City, 
1886. ' <t on tl^e 4th day of April then next, at ten o^cIock in the fore- 

"^^^Y^ " noon, why an assignment of the said insolvent's estate should 
^J^ ^^ not be made for the benefit of all his creditors, according to 
*>>'^"f- *^ the directions of an act of the legislature of the state of New- 
*^ York, entitled, an act for giving relief in cases ofinsolvency^ pass- 
'^ ed the 12th day of April, 1813, which said notice having been 
^ duly published, and I the said recorder, on the 4th day of April, 
** being satisfied that so many of the creditors of the said insolv- 
*' ent, as had debts owing to them to the amount of two-thirds 
^* in value of all the debts owing by the said insolvent, requested 
*^ such assignment to be made of the estate of the insolvent for 
^ the benefit of all his creditors, and no sufficient cause to the 
" contrary appears — I did therefore direct such assignment to 
'^ be made, according to the directions of said act, to Joseph D. 
^ Fay^ assignee nominated by the said creditors, and the said in- 
^ solvent having produced to me a certificate under the hand 
^' and seal of the said assignee, executed in the presence of two 
^ witnesses, on the 5th day of April, that the said insolvent had 
^ granted, conveyed, assigned and delivered for the use of all 
'' his creditors, all his estate, real and personal, both in law and 
^' equity, possession, remainder or reversion, the wearing appar- 
' " el and bedding of the said insolvent and family excepted, and 
"' all the books, vouchers and securities relating to the same ; 
^ and the said insolvent having conformed in all things, as by 
^ the said act directed, in order to entitle him to a discharge from 
" all his debts :— Aow, therefore^ Know ye, that I, Richard Ri- 
** fcer, recorder of the City of New- York, by virtue of power and 
^* authority in me vested, do herebv discharge the said insolvent 
*^ from all debts due at the time of the said assignment, or con- 
^^ tracted for before that time, though payable afterwards, and 
^^ also, if imprisoned, from his imprisonment. Given under my 
^ hand and seal at the City Hall of the City of New- York, the 
" 5th day of April, in the year of our Lord, 1817* 

R. RiKER. [l. s.]^ 

and that the several causes of action in the plaintifi*'s declara- 
tion mentioned, if any ever did accrue, accrued before the said 
ITiomas Herring became an insolvent debtor as aforesaid, and 
before the making of the discharge aforesaid by the said Rich- 
ard Riker^ recorder as aforesaid, and that the said Thomas Her- 
rings in the said discharge mentioned, and the said Thomas Her- 
rings defendant in this said suit, are one and the same person, 
and not other, or difierent ; and will also give in evidence, the 
aforesaid act of the legislature of the state of New York. 

By Fooie and AdamsJ*^ 

On the trial below, the plaintiffs having proved the execution 
of the notes declared upon, the defendant ofiered evidence to 
prove the several matters contained in his special notice. To 
this the plaintiffs objected, on the ground that the said statute of 
the state of New-York was in violation of the tenth section of 
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the Jirst article of the constitution of the United States, and that ^|^^^ 
the said act and discharge of the defendant under it, were there- i^as. 
fore void. The county court sustained the objection, and re- v^^v^^w/ 
jected the testimony ; whereupon the jury returned a verdict ^^"« 
for the plaintiffs, and the court rendered judgment thereon, fleWof. 

It was to reverse this judgment, that the present writ of error j 

was brought. 

Foote fy Adams, for the plaintiff in error* — The error assigned 
is, that the county court, on trial of the cause, Sdding vs. Herrings 
rejected the discharge q( Herrings regularly obtained under the 
insolvent law of the state of New- York, passed April 12th, 1813, 
offered in evidence under a notice for that purpose. 

By the 8th section of the 1st article of the constitution of the 
United States, authority is given to Congress ^Ho establish uni- 
form laws on the subject of bankruptcies throughout the United 
States. But this authority, until exercised, does not take away 
the right of the state legislatures to pass insolvent laws, or even 
bankrupt laws. [4 Wheat 195. Siurgts vs. Ck-ovmingshieldJ] 
This construction of the U. S. Constitution has been recogniz- 
ed by the legislatures and courts of most of the states, for more 
than thirty years, and sanctioned by congress. — Su Bankrupt 
Law of 1800, sec. 61. — GraydcrCs Dig. p. 36. 

The insolvent law of the state of New- York, passed April 12, 
1813, does not, in this case, impair the obligation of contracts 
within the meaning of the 10th section of the 1st article of the 
United States^ constitution. — The contracts in question were 
entered into subsequent to the passage of the New- York insolv- 
ent law, by citizens of that state, and the contracts must be sup- 
posed to be made in reference to the existing law, and subject 
to its provisions. 

No case similar to the present has been decided. 

In the case of SUirgis vs. Crowningshield, 4 Wheat 123, the 
insolvent law under which the discharge was granted, was pass- 
ed subsequent to the making of the contract, and the parties were 
not citizens of the same state. The court, in giving their opin- 
ion in this case, expressly confined it to the case under consid- 
eration. — 4 Wheat 207. 

The supreme court of the state of New-York, in the case of 
Marther vs. BusK 16 Johns. 233, decided that the case of Stut- 
gis vs. Crowningshield did not apply to a case where the con-, 
tract afiected by the discharge, was made subsequent to the pass- 
age of the law under which the dischaige was granted, and by 
citizens of the same state where the contract was made. 

In the case of McMillin vs. McJ^Teil, 4 Wheat 209, the con- 
tract was made in South Carolina^ where the parties resided at 
the time of entering into it, and the dischatge of McMillin was 
granted under the insolvent law of LowsimtOy the contract not 
haying been made under the law or in reference to it. 

In the case of the Farmer^s fy MechanuPs Bank vs. Smithi 6 
Wheat 131, the law under which the discharge was granted was 



^^SSlH^ {yttied dulM^oettf to t&cr itekiilg of the conf i^t. 80 in the case 
»»i ' of Post vi. i2»%, 18 Jchns^. 64. 

t^gttiag Thompson ^ Van ^tss^ for ihe defendant in error, contended, 
s^^ 1. That the evideace ofiered by the defendant below, now 
plaintiff in error, was preperiy rejected bj the court. 

The notice accompanying the ptea in the court below, was 
not sufficiently particular. A notice must contain all the sub- 
stance of a special plea, dnd state the special matters with the 
i^mci precision. The statute authorising the notice, dispenses 
with the ybrm, but not the subsUmct of a special plea — StaU 88, 
§ 98.— -Baffwy vs. Cady^ 1 D. Chip. Rep. 304.— B<mdi$h vs. Peck- 
hamyib. 144. 

The notice did not set forth the statute of New- York, or any 
of its provisions. When a party relies upon ainr proceedings 
under a statute of another s&te, he must set it forth, that the 
court may see whether the proceedings were authorised by such 
statute. The general allegation, that the proceedings were pur^ 
stMnt to ihe stahite in such case made and provided^ is not sufficient 
— Walker vs. Maxwell^ I Mass. Rep. 104. 

S. The dischaige under the insolvent law of New- York was 
no bar to the recovery of the plaintiff below ; such law, so far as 
it discharges the property of the debtor^ being unconstitutional 
and void. — Sturges vs. Orowningshieldj 4 Wheat, Rep. 122* — Post 
ys4 RiUjf^ 18 JoMu. Rep. 54« 

And it makes no difference, whether the notes were executed 
prio^ or subsequent to the passage of the law.^ — McMUlxn vs. 
McNeil^ 4 Wheat. Rep. 209. 

Nor does it make any difference that the discharge was under 

' the law of the state where the contract was made, and of which 

the plaintiff and defendant were both citizens at the time of 

makii^ the contract^ and of the discharge. — Farmer* s fy Mechan- 

icks* &nk vs. Smithy 6 Wheat. Rep. ISl. 

Hutchinson, J. after stating the case, delivered the follow- 
ing opinion of the Golrrt. 

The Court might content thdmselves, in (his case, by only say- 
ing, that the special notice is totally defective, inf not setting 
forth particularly the statute of New- York, under which it is 
said the ^scharge of Herring was procured. The original plain- 
tifls were entitled to as? substantial information of the provisions 
of that sfalate, when it comeSB in the fottn of a noticsy as when in 
thfe form of a special plea< The publick statutes of another 
state are treated* here, as private statutes, as to the necessity of 
pleading the same ; and, according to the cases cited, and a long 
and uniform practice, the statute allowing notice, only dispens- 
es with the form, not the substance, of special (Aeadtngs. Bv 
the notice in the present case, the creditor can derive no knowl- 
edge of the provisions of the statute relied upon, unless by pre- 
suming that the proceedings set forth were confermable to the 
act ; whereas^ he was entitled to such eaAiUtioB is wcUld enable 
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him to jadge whether to object to the proceediqgs, as not war- ^j^^^^ 
ranted by the statute itself. i8^ 

But the question the plaintiff in error wishes to try, and upon ^^^^vrw 
which the opinion of the Court will be concisely stated, is, °^^ 
whether such a statute as the proceedings named in the potice .^i^Moc- 
suppose, and a discharge regularly procured, under such statute, 
of the dates pointed out in the notice, form any bar to the ac- 
tion brought upon the notes. 

Decided cases, of too high authority to be resisted by this 
Court, have marked a plain path upon this question. Our de- 
cision in this case might be revised by a writ of error in the su- 
preipe court of the United States. Of course, the decision of 
that court, if in point, should be considered of paramount author- 
ity, 9nd govern our decision. 

The cases cited from the fourth of Whtaion^ show fully the 
opinion of that Court, that a law of a state, making, provision that 
a debtor may be discharged from his contract without payment, 
impairs the obligation of such contract, and is unconstitutional 
and void. And in the case of McMilkn vs. McNeil^ on page 212, 
of the 4th of Whtaton^ Chief Justice Marshal says, ^that the cir- 
cumstance of the state law, under which the debt was attempt- 
.ed to be discharged, having been passed before the debt was con- 
tracted), made no difference in the application of the princi- 
nle.^ 

In the 6th of Whioton^ 131, 7%e Bank vs. Smith, the same 
chief justice said, that both parties living in the same state wh^ 
the contract was made, and continuing to live there till the suit 
was brought in its own courts, made no difference. 

Those decisions have been followed in this Court, in a case 
in all respects like the present, which should appear in the sec- 
ond volume of ChipmatCs Reports.(a) There are two or three ^^^'g^j^ 
cases in the third volume of Connecticat Reports, that are full STimenoa, 
in point; and one of them, Hammett et al. vs. Anderson et al ^f^^ 
304th page, presents the present defence exactly, with this ad- ^^^^ 
tion, that the plaintiffs were petitioning creditors to procure the 
discharge. The court decided, that even that made no differ- 
ence; for they must have proceeded upon the presumption that 
the law was of binding force. They could not have intended 
to have their own debts barred, and those of other creditors not 
barred. 

The case cited from the 13th of Mass. Rep, page 1st, contains 
a laboured opinion which is in favour of the validity of such a 
discharge. But this decision was several years before the case 
o(Sturges vs. Croxoningshield, and must be considered as over- 
ruled by that case. 

The case cited from the 16th of JohnswCs Rq>orts, admits the 
authority of th^ cases in the fourth of IVheaton^ as applicable to 
contracts made before the insolvent law passed, but denies their 
force, with regard to contracts made in that state while the law 
existed. This would seem as if the statute must, or might, de- 
rive its force from the contract of the parties : whereas, if it has 

3 
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SSlSSbtJ"* any /brce, it. must result from the power of the legislature to 
i8d& make such a law, and their having exercised that power. If 
they had no such power, then is their act void. If void, by rea- 
son of its impairing the obligation of contracts, it is void in its 
ssktinf. ^ffiQf^i upon all such contracts as may be impaired by it, if it have 
its designed effect. If this statute has provided a way in which 
the citizens of the state of New-York can be discharged from 
the contracts by them made, while the statute exists, without 
payment of the same, it impairs the obligation of those contracts, 
and is, therefore, void. 

The case of Post vs. Riley ^ 18th of Johns(m?s Reports^ 54, was 
decided after the cases in the fourth of Wheaton^ and fully admits 
their authority. Dut, had Riley pleaded properly, the court 
would have treated his discharge good, so far as to free hiabody 
from arrest, and no farther. 

The Court consider, that the defence presented in the 
special notice cannot prevail. That there is no er- 
ror in the judgment of the county court, and that the 
same be affirmed, with costs. 

Note. — Where a judgment of the county court is affirmed on 
error, execution does not is^ue from this court for the dtbt^ ex- 
cept where the execution below has been superceded. The 
writ of error in this case not operating as a supercedeas, the 
Court directed execution to be issued for the costs of this writ 
of error only. 

Alvin Foott and Chs* Adams^ for the plaintiff in error. 

J. C. Thompson and C. P. Van Jfess^ for the deft in error. 



^^^^ Jacob Dow, appellant, vs. the town of Hinesburqb and Ansov 
16 1. * Weed, appellees. 

(Ante. Vol. 1, page 85.) 

Sad^ That a settteraent of a minuter in an organized town, lo as to vMt in him the right of land n- 
•erved m the New-Hnnpshire charten, for the flnt tettled miniiter, if made while the sUtate of 
1787 wu in force, mntt have been made in rabsUntial conformity to tlie provisiooi of said act { 
otherwiae a minister conld not have become a Jlr«C gettUd nmiHer nftwch totni, so as to be enti- 
tled to the land. 

That, to constitate snch a settlement, there must have been a contract or agreement to settle, be- 
tween the inhabitants of the town and the minister, and an ordination or installation of the minis- 
^ ter over soch inhabitants, in pursnanoe of such agreement ; and that the settleawnt nnst have 
been, or at least, have been intended to be, a permanent one. 

Jfsid, oiso, That the ordinaticHi, not being matter of record, may well be proved by parol ; bnt that if 
the agreement to settle bo with the town, w the inhabitants thereof, in their corporate capacity, 
it most appear of record, or be shown to have been of record, and the Iocs or deetroetiOD of the rec- 
ord legally accounted for. 

fpat^tMn of a non-anit permitted after verdict 

MOTION by the plaintiff, for a new trial, founded on excep* 
tionsytaken on the trial at the last term of Chittenden county court, 
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which were agreed to hy counsel, and certified to this Court in ^i^i^^ 
the following ccue made : — laae- 

'^This was an action of ejectment, hrought to recover the pos- ^^^v-^^^/ 
. session of a certain tract or parcel of land, with the appurtenan- ^ 

I ces, lying and being in the town of Hinesburgh, in said county ^'"^^^'^ 

of Chittenden, and described as follows, to wit, the east half of 
lot No. 30, in the second division. 

On the trial of the cause, it was agreed by the parties, that 
in the charter of said town of Hinesburgh, one right of land was 
reserved for the first settled minister ; that the town had been 
divided among the proprietors, and that in the division, the land 
in question was set to the right of the first settled minister. 

The plaintiff claimed title from one Reuben Parmeleej who, he 
contended, was the first settled minister, and for the purpose of 
showing that fact, offered to prove, that the Congregational 
Church with sundry other persons, inhabitants of, and resident 
' in said town otHirusburghj to the number of twenty-five or more, 

in all, met by mutual consent, on the 23d day of February, 1791, 
and agreed to settle the said Reuben Parmelee^ 5^5 persons voting 
in the affirmative, and that in pursuance of said measure, the said 
Reuben was, on the 29th day of the same February, regularly or- 
' dained* 

To the introduction of this testimony, the defendants objected, 
on the ground, that the town of Hinesburgh had, before this time, 
become an organized town, which was admitted by the parties, 
and that the said meeting was not authorized by any proceed- 
ings on the part of said town, and the Court rejected the testi- 
mony ; to which' decision of the Court, the plaintiff excepted. 

The plaintiff then offered to show by parol evidence, that on 
the applicatK>n of seven or more freeholders, a meeting of the 
inhabitants ol said town had been warned, and hohlen, and that 
at such meeting, it was voted to settle the said Reuben PamulUf 
twenty-five or more, voting in the affirmative, and that in pursu- 
ance of said vote, the . said Reubert was regularly ordained 
on said 23d day of February, 1791. To the introduction of 
this testimony, the defendants objected, on the ground, that if 
any meeting bad ever been warned, and holden, it must be 
shown by record, unless the record was proved to be lost or de- 
stroyed. 

The plaintiff contended, if it could be shown, that in point of 
fact, a meeting had been warned and holden, it might be pre- 
sumed that the record thereof had not been preserved, or had 
been lost by time and accident ; but the Court rejected the tes- 
timony, and a verdict was taken for the defendants ; to which 
decision of the Court, the plaintiff excepted. 
Agreed to, &lc* 

Adorns^ in support of the motion, insisted, that the settlement 
of a minister in/act^ (he being the first settled,) is all that is ne- 
cessary to vest in him the right of land reserved to the first set- 
tled minister; and this, not being a matter of record, may well 
be proved by parol. 



30 CAS£S IN THE SUPREME COtUtT 

^B^;^^ Vumymn and AlUn^ for tbe defendants, contended, 

^^^ Firsts that the ofier to show a settlement of Mr. ParmeUe^ by 

"""^^^^^ the Ccngregalional Churchj with sundry others, to the number of 
^w; . 35, in the whole, was properly reje<ited, 1. because the town 
^^^ of Hinesburgh, having beetipreviausly organiztd^ the proceedings 
in settling a minister should have been authorized 6y the towttj 
as such. 3. Because there was no oflTer to'show that such meet- 
ing was in pursuance of any warning on application of seven 
freeholders^ or that the matter to be acted upon at such meeting 
^as in any way notified to the people ; or, that ^wo-thirds of 
the inhabitants who met, being i^al voters^ and of a iimilat de- 
nomtfui/fon, acted in hiring or settling the minister, which shoufdf 
fiave been the case, under the statute of 1787, then in fo^ce, 
usually called the certificaie acL 

Secondly. — The ofier of parol proof, to show a settlement of 
Mr. Parmelce, (y the tozon, according to the provisions of the 
dct aforesaid, was also properly rejected, 1. because such set- 
Clement being a matter of record, the record is the best evidence 
of the fact. 3. The production of such evidence could not be 
dispensed with, without showing the legal reason^ to wit, the los^ 
or destruction of the record. This loss could not be presumed 
from the fact that the record was not produced — nor wodld the 
fact that it had been searched for and could not be found, fur- 
nish any evidence of loss; but on the contrary, that notie h^d 
ever been made — and, consequently, that the proceedings were 
irregular and void. 

Van Jfas^ in reply* contended that the certificate act^ and the 
other acts of the legislature of Vermont, touching the support 
of the gospel, have nothing to do with the legality of the settle- 
ment of a minister. It is purely an ecclesiastical proceeding. 
And although those acts may fdcilitate the proceedings of those 
who choose to organize under them, they have no efiect upon 
the legality of the settlement, so as to afiect the right of the 
minister first settled, to the land in question. 

He insisted, that ordination and settlement were synonymous, 
and consequently, that the proof of a settlement hu the churchy 
was improperly rejected, as well as the parol proof of a settle- 
ment by the town. That after a lapse of thirty years^ as in this 
case, a legal settlement is to be presumed, the same as a grant. 

HoTomNsoN, J. delivered the following opinion : 

This is an action of ejectment, for a lot of land, which has 
been regularly allotted to the right grarited to the first settled 
ddinister in said town, as is agreed by both parties. 

It appears by the case, that (he plaintiff claims title to the 
same, under one Reuben Parmelee, who, he says, was the first 
settled minister in said town. The town, by their tenant, Weed, 
having possession of the premises, and that, probably, by virtue 
of a Statute relating to those rights of land, can hold possession, 
till some person, in the character of the first settled minister in 
said town, can establish bis claim in that character. The case 
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Aows^ thaf this Wiatf fltteiKipMd at the triai« iA a partlCQUir way, 
wbtcli the cdttVt Aedided Wltf ifieoiafeteifl ; and the decisioas 
tbeA made, totae Ho^ MlMre tbis Court fotf a reviiitott^ 

The case pte$eniA two qaestlods^ which are urged a» beragi 
either of theo», suffieiedt to eirtitle' live plaintiff to a aew trifak ttteMWgii 

The plaintiff offisrdd to pri^e to the jary, that, in February, 
iT^f , the Coilg;reg;sitkmal Cbttrch, with Sundry other pergona, 
hihabitaAtd of said town Of HiMabtfrgb^ iLnd residing therein, 
to (he nmnber of tWenty-five or morO) in al), met by mutual cofr- 
ietit, oh the S3d day ef February, in said year, and agreed to 
settle the said Parmelee, 25 persons voting in the affirmative j 
and that, in ptfrManco cf iaid measure, the naid Reuben, a few 
days afterwards, was regularly ordained« This testimony was 
objected to and rejected by the courts The first question is, 
was this decision Correct f 

Again, the plaintiff oflfered to prote, by parol testimony, that, 
en the application of seven or more freeholders, a meeting of 
the inhabitaDts of said town had been warned and holden, and 
that, at s^ch meeting, It was voted to settle the said Reuben Par* 
noeiee, twenty-five or more voting in the affirmative, and that, 
in pursuance of such vote, the said Reuben was regularly or- 

darned, on the day of said February, 1791. This testi* 

nony was ejected to by the defendants, and was rejected by 
tlie court. Was thU decision correct, is the second question? 

A fact agreed in the case, and to be considered in deciding 
these questions, is, that the said town of Hinesbnrgh had become 
organilsed before any of these proceedings. 

The charter of said town is not presented to the Court \ but 
it is understood to bear date about the year 1763, and to be, in 
fonn and substance, like the New Hampshire grantd, in general $ 
reserving the same publick rights, among which was included 
''one fun right ot shdre, for the first settled minister in said 
town." 

The merits of this Cause have been presented, in the argu- 
ihents, with no common share of ingenuity and ability ; and the 
discussion seems to require the Court to decide, lst-*^What con* 
stitutes a settled minister. Within the meaning of the charter ? 
and 2clly, by what testimony is the fact to be established? 
Iliese question^ will be considered, without any attempt to fol- 
low, numerically, the explanatory and enforcing parts of the sev- 
eral arguments. 

There is no rboin for doubt, but that the object of the gov- 
ernment, in granting & tight of land to the first settled minister 
in said town, was to encourage a minister to Settle, and preach 
the gospel ^mong the people of such town. While the lands were 
uncultivated, and \ht inhabitants few in number, and unable to 
contribute largely for the pecuniarf support of a minister* 
This must, of course, answer the double purpose of encourage- 
iiient to the minister to settle among them, and a^ist the peo- 
ple to pay htm« 
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§J^J**J^ The people have no control over this property, directly, so 
1896. * as to give a deed that would convey it ; yet it operates as much 
v^^v^^^ for their benefit, as would the same amount of any other prop- 
^ erty which a minister might receive, on settling in town. The 
HiDMbwgh people of the town have an important interest, also, if the na- 
ture of this grant will permit them to exercise it, in selecting a 
minister whose taste and manners, talents and piety, are calcula- 
ted to render him useful among them. The preaching is of no 
use, unless the people will attend and hear. By hearing the 
faithful administration of the word, the morals are improved, and 
the town receives a benefit* 

While such objects are to be attained, the term stliled mmis' 
ter, must mean something suited to those objects. It is not suf- 
ficient that a man who is a minister, should take up his residence 
in town and abide there, even during life* It is not sufficient that 
be should be settled in town, as a man, or as a farmer or mechan- 
ick ; but he must be settled as a minister. It is not sufficient that 
he should be an ordained minister, and reside in the town ; for 
all that might exist, and he never preach in town ; but elsewhere, 
at pleasure. It is not sufficient that he should be ordained in 
town, for still he might perform all his parochial duties, in oth- 
er towns. It is not sufficient that he should be an ordained min- 
ister, and live in town, and preach in town, for a limited time, 
or with liberty to desert them at pleasure ; there must be some- 
thing of a permanent nature in this settlement, as was well ad- 
mitted by the plaintifi^'s counsel. It must be for the life of the « 
minister. Not that he would forfeit the land if he should not, 
in fact, tarry during life. But, the settlement must be intended 
for life, or he has not become the settled minister in whom this 
right would vest. 

If this be so, the settlement implies some contract with the in- 
habitants, or the proprietors, or people, of the town, having a 
right to act in the way they undertake to act, and by which the 
minister becomes holden to live in town, and perform the duties 
of a minister thus permanently, among them. The particular 
shape of this contract, and the manner of entering into it, in op- 
der to be thus binding, may depend upon the laws that are in 
force when it is made. 

Probably no person would doubt the validity of a contract 
made with the inhabitants of such town, in their corporate. ca- 
pacity, and made in strict conformity with the provisions of any 
statute in force at the time. If settled upon any such contract, 
he might well be called the settled minister of the town ; for such 
he would be, for a time, at least. But, as an ordination alone 
would not' entitle him to the land, so neither would such a con- 
tract, of itself, produce that effect. Both must concur. There must 
be the contract, and he must be ordained over the people, in pur- 
suance of that contract; and the connexion formed by such 
contract and ordination, must, as before intimated, both in its 
terms and intention, be permanent as the minister's life. Such 
a settlement vests the title in him; and, when once vested, 
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would not be divested by any after separation, or the dissolving ^^Jjjl^ 
snch connexion. ia»- 

The Court are not called upon to decide how large a portion 
of the inhabitants of any town, less than the whole, could make 
a valid contract of this nature, provided they be authorized so to HinMborgh 
contract, by any law in force at the time. But, there is no risk 
in saying, that it never was the intention of government, in mak- 
ing this grant, that the right should vest in a minister, who, 
though in some sense, a minister in the town, yet, is settled by 
strife, by and over a few of the inhabitants, and in no sense the 
minister of the town, nor one from whose administration the peo- 
ple of the town at large, would be likely to receive any benefit. 
This suggestion does not result from any supposition that there 
was any strife in the settlement of Mr. Parmelee,^ or any thing 
unfair intended. Probably they may have slid along too har- 
moniously, at the time, to realize the necessity of placing prop- 
er guards around their contracts. But this is true, that evils of 
such a nature might result from such a construction of the grant, 
as would enable a mere minority to proceed, as individuals,. or in 
any other way that might not be generally known in town, and 
not made known in some way pointed out by law, and by which 
all must be presumed to have notice. 

This view was undoubtedly entertained by the legislature of 
Vermont, when they passed the several laws alluded to in argu- 
ment, relating to this subject. By the statute of 1783, on page 
472 of the State Papers ; and the statute of 1787, on page 202, 
of old book, which was in full force when the attempt was made 
to settle Mr. Parmelee, the legislature made ample, and, what 
they considered, suitable provision, upon that suoject. By the 
last of said statutes, they adapted their provisions to incorporated 
towns and parishes ; and also to such persons as should not be 
included in any incorporated town. This town of Hinesburgh, 
as the case states, was an organized town, and this statute re- 
quired that any meeting for the purpose of building a meeting- 
house, or settling a minister, should be warned by the clerk, on 
application of seven freeholders ; that the warning should men- 
tion the time and place of meeting, and the matter to be debated ; 
and give twelve days notice, by posting up this warning at the 
most publick place or places in the town. This is the course 
pointed out by the statute, to prevent so important a measure 
as the building of a meeting-house, or settling a minister, with- 
out notice to the people, that they may convene and act upon 
the subject. The legislature supposed, after all this notice, that 
the people might be remiss about convening, or undertake too 
much for their ability, when convened, or proceed with such 
want of concord, or that so small a number might attempt to gov- 
ern the measures, that it would generate confusion instead of re- 
ligious harmony. To prevent which, they proceed, in the same 
stetute, to delineate and guard the powers to be exercised at 
this meeting ; and de^clare, that two-thirds of those voting, (and 
all must be legal voters) must agree to the measure ; and also, 
that there must be twenty-five legal voters in the affirmative. 
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^^^^^^ This iBniid, Jo aipiiiieBt,-to1ieia proFisiop bjr which the im- 
MM. ' jority may bear rule in such matters. This is.tme; and, in all 

<^^>y'^^ meetiogB «f corporate bodies, kgplly jcomreaed, ithe legal m^jor* 
^ ily do, and must gcMrem. iBut :^ jvisdom of this statute is dis- 

Vqm^i^ pli^ed in this, timt it pmsentsji harricc, and a strong one top, 
^ against an^actu^ minority .a^og and irulingasa legal majority. 
We eoem nonr 'to have arrived at the condusion, that, as the 
ttownof Hinesburgh ^as not only aa incorporated, but an or* 
ganjiaed, town, when the proceedings in question were had, the 
contract of isettlement, on which the ordination was predicated, 
•must be made in substantial oonformity to. the 'provisions of the 
Jinnegoing statute of 1787, which was in 'force at the time, or Mr. 
Parmelee could not have become the first settled minister of said 
Aowa, ao as to be •entitled to said nght of land, or so that the 
-same would vest in him. 

An objection to such a conclusion is urged, from the dire con- 
aequenoes from marriages, presumed to have he»i solemnized 
.by Mr. Parmelee, while he was officiating as the setUed minister 
«of the town. It might be a sufficient reply to this, that the 
Court cannot decide that to he legal which they deem ill^al, 
for the sake of ^warding off the ill consequences cd a past illegal 
course. But the Court are not confined to a reply which would 
administer so little consolation to persons thus situated* If Mr. 
Parmelee, who must have heen a party to the traasaetion, would 
tdaim any thing under the settlement, merely^, he must see to it, 
<tli6tt ^he settlement is according to law. But not so of tliird 
(penons ^hose duty it is not to.investigate the qualifications of 
those .pemoos who are puUickly and dai^ executing the duties 
'of an office. With tiie epDception of cases where a statute de- 
clares the doings of an officer tvoid,'till eertaHi pverequisites are 
attended to, sach as the recording of the .deputation and oath 
<cf,a deputy^herifi', it insufficient for third pessons, that they em- 
-ploy a man, holdin? in fact, and believed by. every one to hold 
of right, the. office oft which -be peiforms the daties. In tracing 
a vendue title, proof was ofieredthat the magistrate who had sign- 
^a warrant to collect the tax, though appointed and acting, yet 
'was not sworn. ' The late Judge Eisworth, presiding at the trial 
in the circuit court in* this state, -recognized the dlK>ve princi- 
ple, and decided, that: the collectors-proceedings ware not vitia- 
ted ^-suchweglecttof the-magistrateto take upon him the oath 
^f office. Many justices of the peace in this state, srho are uh 
^inted and sworn from year to year,, never tahe and subscribe 
the oath of allegiance, and oath of office, in the way pointed 
evt fay the constitution. Should they be saluted with a fuo 
warranto,' calling upon them to «how ^wJiereibre tbey exercise 
the office without taking, the oaths^requtved by the constitution, 
and taking them in the -manner there requiped, they might find 
themselves in difficulty. .¥et,«tbe execulbns by them issued, 
and the marriages i^ them^solemniaedyare tmlid, in favour of 
•thiid persons who 'had 'no reason to tospoct sacd irregularity 
about the .-oath* 
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In the 7th of Mass. Rep. 48, Miljord vs. WorasUr, it is ^2£2£? 
expressly decided, that a marriage by a justice of the peace, i>^ 
or an ordained ministery without the publication of banns, is 
yet valid, though the person marrying is subject to a penalty of 
fifty pounds. The marriage there decided to be void is, where ^^]S!^ 
the parties undertook to marry themselves in the presence of a 
justice, who, as was found by the jury, refused to act at all upon 
the occasion. 

Leaving, therefore, unmolested those who are fearful of the 
consequences above recited, we proceed to inquire, by what 
testimony a settlement, legal in itself, must be proved f We 
answer, the ordination, not being in its nature a matter of record, 
may be proved by parol. If the contract was made by the in- 
habitants, in their corporate capacity, it must be proved by the 
record, or the absence of the record accounted for. 

We now ask, was the testimony offered and rejected, such as 
ought to have been admitted ? We think it was not. With re- 
gard to that first offered, there is no intimation what proportion 
of the inhabitants were together ; nor how they happened to 
meet together ; nor what, or whether any, notice was given to 
others to meet ; nor whether two-thirds present agreed in their 
measures. Nor is there any thing like town meeting about it. 

With regard to the evidence secondly offered, and objected 
to, it should be remembered, that at this period, the statute of 
1787, above alluded to, was in full force, and similar laws to 
those now in force, with regard to record evidence of the pro- 
ceedings in town and parish meetings. Then, of course, the 
objection was well taken, that parol testimony was not admissi- 
ble, till the loss of the record was first proved. The urging pa- 
rol proof of the fact which ought to be proved by the record, as 
a ground of presumption that the record is lost, seems arguing 
in a circle, which can lead to no jQst conclusion whatever. 

Furthermore, the statute requires that two-thirds of those 
present should be agreed, as well as that twenty-five should 
vote in the affirmative. This was decided two or three years 
ago, by the supreme court in a suit Pierce Burton against Ira 
Baxter^ a collector of a minister tax. 

The result of all this is, that judgment must be entered 
in favour of the defendants on the verdict. 

Skinner, Ch. J. I feel it my duty to say, that I do not wish 
to be considered as assenting to the opinion just given as the 
opinion of this Court, although I am not so opposed to it as to 
wish to enter an express dissent. I feel as though the facts 
secondly offered to be proved, amount to a legal settlement : — 
at least, I have great doubts if they do not. 

Prentiss J. absent, from indisposition. 

After the foregoing opinion was pronounced, 

Van J/ess^ for the plaintiff, moved for leave to enter a non- 
suit. 



26 CASES IN THE SUPREME COURT 

^iSSSS!^ Skinnxr, Ch. J. The general rule is, thai a non-suit shall 

ine. * not be entered after verdict. But the Court will, for the fur- 

^■^^^^""^^ therance of justice, sometimes permit it- The Court, however, 

^T must be satisfied that the party applying has a good cause of 

^*^^^ action, and that he has, without fault, mistaken the grounds of 

his right. 

The Court thereupon postponed the further consideration of 
this motion till the adjourned term, after the session in Grand- 
Isle, 

^ At the adjourned term, Prentiss, J. having come into court, 

Van J^ess moved the Court so far to alter the record of the 
judgment pronounced, as that the case may stand open for fur- 
ther argument. This he urged, on the ground that only three 
judges were upon the bench, and the Chief Justice was not in 
favour of the opinion given ; so that if the absent judge was 
with the Chief Justice in opinion, the decision is actually that 
(«) sm fltot. of a legal minority of the Court, (a) 

48, $Y * ^ On a subsequent day, 

SuNinBR, Ch. J. said, the Court think it improper to vacate 
the judgment pronounced. But considering the importance 
and difficulty of the main question, the Court have come to the 
conclusion to permit the plaintiff to avail himself of his prior 
motion, to enter a non-suit. 

So, the entry upon the record was of judgment for the defend- 
ants as upon a non-suit. 

Charles Adams and C. P. Van Nessj for the plaintiff. 

Heman Allen and /. C. TTiompson^ for the defendants. 



(^«^> Phineras Stearns, defendant below, vs. George Warner, plain- 
iwJ' tiff below— /JV ERROR. 

> 

A bill of ezoeptioiM, which ia intandsd u the fonndatioD of a writ of orror, must contain raeh fteta 
ac show the gnranda of every deciiion of the oouxt to which an exception ia taken. And U wtmJd 

I auM that, where the opinion exeepted to involToe the eofllcieney of the fkcU proved, in point of 
law, it mof t appear from the exception!, that the testimony detailed is all the testimony which 
was given to the point, or be expressly certified that no other testimony was given, tending to prove 

• it ; otherwise the piesiimptiott of law in fkvonr of the judgment cannot be lebutted. 

A depositioo, to which an exception ia taken for inpertinency, ought to be spread upon the record. 

THE action below was an action of trover for a horse, which 
was brought by appeal from a justice of the peace, to Franklin 
county court. On the trial there, the plaintiff below recovered 
a judgment, whereupon the defendant below tendered the fol- 
lowing bill of exceptions, which was allowed by the judges, and 
made a part of the record ; but the deposition therein referred 
to, was not embodied in the record. 

On trial, the plaintiff offered in evidence the deposition of 
Sophrona Walton^ which is made a part of the case. The de-. 
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fendant objected, on the ground that the evidence was altogeth- j;^^^!^ 
er irrelevant, and did not tend to prove any material fact against isa?. ' 
the defendant; bat the Court admitted said deposition, and it >i^'*v^^^' 
was read as evidence. It was proved that the defendant sent a ^^ 
written request, or order, to the person keeping the horse in ww»o- 

Sestion for the plaintiff, that the horse should be lent to one 
rpeniery to ride to Johnson^ and agreeing to be accountable for 
the return of said horse by CarpevUer^ bv reason of which order 
said horse was delivered to CarpmUr^ for the purpose aforesaid. 
But it appeared that the ord^r was retained by Carpenter and 
returned to Steams^ that Carpenter rode said horse to Johnson 
and returned to Cambridge, where he left the horse one or two 
days at said Steams\, and with his knowledge, but did not return 
said horse to the plaintiff, and at the end of said time said Car- 
penier absconded from this state with said horse. 

The defendant contended, and requested the Court to charge 
the jury, that the defendant being liable for the horse only by 
reason of his collateral contract above mentioned, the action of 
trover could not be supported. But the Court did not so charge, 
and the jury returned a verdict for the plaintiff. To which ad* 
mission of evidence and omission to charge the jury the defend* 
ant excepts, &c. 

Upon this record the present writ of error was brought, and 
the general error was assigned. 

Plea, in nuUoest erratum* 

Hutchinson, J. after stating the case, delivered the following 
opinion of the Court. 

From the foregoing statement of facts, there is no doubt but 
the plaintiff in error, the original defendant, is liable for the re- 
turn of the horse upon his contract, or order, as it is termed, and 
if the plaintiff has not the order, or if Carpenter or the defend- 
ant has the possession of it, that can have no other effect than 
to entitle the plaintiff to secondary testimony to prove Stearjis^ 
contract with him. 

It is equally certain, that Carpenter has converted the horse, 
so that trover would lie against him. If Warner would contend 
that Steams is liable in trover, it must be on the ground that the 
circumstances of the case afford a presumption that he, Steams, 
was intentionally conniving at the fraud of Carpenter. — See 1 
Chit. PL 155, and 3 Camp. R. 299. 

It was the province of the jury to weigh all circumstances sub- 
mitted to them under the direction of the Court, and which 
tended to prove such connivance, and to draw the fact of con- 
nivance, as an inference from the facts proved, if sufficient were 
proved. The facts detailed in the exceptions would seem not 
to have been sufficient, without some addition ; such as that 
Steams knew that Carpenter was going off with the horse, or 
some other pertinent addition to the testimony. Perhaps there 
was sufficient testimony, in this case, for it is not certified that 
the testimony detailed is all that went to the jury. Nor does it 
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'j^^ appear by the case, what the charge of the Court was. The 
1SS7. ' case states, that the judge did not charge as requested by the 
counsel of Steams. It would not have been correct to chai^ 
exactly so. The request assumes the position, that Steami was 
liable only by reason of his collateral contract for the return of 
the horse. This might or misht not be so, as the jury should 
find the facts to be. As, therefore, the charge requested would 
not have been correct, a refusal so to charge was not error. 
For aught that appears in the bill of exceptions, the judge may 
have given a correct charge to the jury. For aught that there 
appears, there might have been sufficient testimony to have war- 
ranted the verdict that was given. 

The plaintiff in error complains also of the incorrect admi8« 
sion of a deposition, but the deposition is not spread upon the 
record, and this Court have no means of ascertaining whether 
that decision was or was not correct. 

The truth is, and sp this Court decided several times, a year 
ago, that the losing party, who would reverse a judgment by the 
aid of a bill of exceptions, must see to it that the bill contains 
such facts as show the grounds of every decision in point of law, 
that the court of errors may see clearly whether those decisions 
are as they ought to be. 

The bill of exceptions in this case is too defective to exclude 
those presumptions in favour of the judgment of the county court, 
which are raised by law. 

There is, therefore, no error, and the judgment of the 
county court is affirmed, with additional damages 
and costs. 

Prentiss, J. absent, from indisposition. 

J. jP. Richardson^ for the plaintiff in error. 

L. B» Hunt and Benj. Swifts for the defendant in error. 
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Uriel C. Hatch, ex parte. 



The Mdinary jnrudiction of joaticM of the peace to render a judgment upon the confeflsion cf the 
party, is conferred by the act of 1797, {Slat. 130, eh. 9, »u. 21) and allezecutiona irauod upon judg- 

' menta rendered by virtue of that act, muit be nmde returnable within sixty days from data 

It ia only in the caees speeified in the act of 1891, {HcL 140, eh. 9, no. 9, gee. 3-6) that an execution of 
a jndgnent Qpoa a ooofeieion eaa be made rotonable in eite k%ndr$d and eweiUy days. 

If a party be token and eemmitted to prison, oq an exeootioo made retarnable within 190 days, whara 
by law it ought to have been made returnable in sixty days, after the expiration of sixty days from 
the date of such execution, such commitment is irregular, and the prisoner will be discharged on 



il would Mem, that where a party is illogally restrained of his liberty, under colonr of an ezeeatioa 
between party and party, and seeks to be relieved by h4^$m§ eorpust notioe should be given to the 
opposite party: 

Dictum— A justice of the peace may render a judgment for the hulancef in case of mutual offsets, 
though it bo for more than the sun of one hundred dollars. 

HABEAS CORPUS — ^On the first day of this term, Uriel C. 
Hatch preferred bis petition to this Court, representing that he 
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wai aniawfally reitraiiied of his liberty in the commoa jail of 
Windham county, by Ami Chattj Eiq* idieriff of said connty, 
and praying that a writ of habeas corpus may issue to the said 
sheriff, forthwith to brii^ said Hakh before the Court, with the 
cause of his commitment The petitioner, instead of relying 
upon his general affidavit of the unlawful detention, produced 
in Court a copy of the execution upon which he was detained, 
as he supposed, toge:ther with a certified cppy of the record of 
the judgment upon which said execution issued. The difficult 
ties apparent upon these copies were so great, the Court fliought 
proper to grant the writ prayed for, at the same time suggest- 
ing, as it was an execution between party and party, it would 
be proper to give some sort of notice to the creditor. 

On the second day of the term the sheriff brought up the body 
of the prisoner and returned the said writ into Court, with his 
return accompanying the same. That he held said Hatch in 
custody by virtue of an execution (annexing a copy of it) in fa- 
vour of the president^ directors and conynmy of the bank of Windsor j 
against the said Hatch, issued by Thomas Lelandj Esq. as a jus- 
tice of the peace for the county of Windsor, upon a judg- 
ment rendered by said LeUmd against said Hatch and one Astph 
FUtcJur,jr. for {131,83 damages, and twenty-five cents cost of 
suit, rendered on the 2Sd day of September, 1824, and dated 
the 11th day of August, 1826, and made returnable to said jus- 
tice within one hundred and twenty days from its said date, also 
returning that said Hatch was committed to said jail upon said 
execution, on the eighth day of December, A. D* 1826. The 
affidavit of Horace Everett^ Esq. a director of said bank, was pro- 
duced, showing that he had notice of this application, but that 
the demand had been assigned, and did not now belong to the 
bank. Martin Field, Esq. being present, announced to the 
Court, that be had been appointed agent for the creditors upon 
said execution, and had notice of this proceeding. 

Bradley, for the prisoner, then proceeded to ui^ his dis- 
charge, on the grounds, 

Isl. That the execution was void, it not appearing upon the 
face of it, that the judgment was rendered by confession, and 
being for a larger sum than the justice could render judgment 
for, in any other way. 

2d. It appears to have issued upon a judgment, and in case of 
a confession, it is the du^ of the justice to record such confes- 
sion and issue execution, but he renders no judgment. 

3d. The execution is void, at least after its first sixty days, it 
running 120 days, and being lai^er than the justice could issue 
under the provisions of the act of 1821. 

Hubbard added, 4th, That no justice, by virtue of his ordina- 
ry jurisdiction, can in any case render a judgment for more than 
$100 damages, and if he acted in the exercise of any special ju- 
risdiction, that ought to appear in the process, or it is no justi- 
fication for the officer. 



Febmary, 
1SE37. 



exfmrtM. 
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Prentiss, J. The prisoner must be discharged. It appears 
by the execution and the copy of the record of the judgment, 
that the proceedings were not had under the act of 1821, under 
which alone executions can issue running 1 20 days ; and it ap- 
pears that the commitment was after the first sixty days had ex- 
pired. The judgment was confessed under the authority of the 
act of 1797, under which an execution can run but sixty days. 
But I think, in case of oflEsets, a justice may render a judgment 
for more than }100. The statute directs judgment to be ren- 
dered, in such case,/or the balance^ without limitation. 

Hutchinson, J. I see no great weight in the objection that 
a justice should not render a judgment when he takes a confes- 
sion, but only record the confession and issue execution. It is 
rather too refined for common justices, and the practice has 
been otherwise. I think when he records the confession, he 
may add a judgment for the sum, and then the execution may 
be in due form of law, and recite a judgment. And it should 
recite it as rendered by confession, though that is not always 
done. And I have no doubt but that a justice of the peace may, 
as mentioned by his honour judge Prentiss j render judgment for 
a sum over ^100, in case of mutual ofisetts. For instance, the 
plaintifi'may bring his action upon a note for $90. The defend- 
ant may file an offset of twenty or thirty dollars. The plaintiff 
may then reply an offset of another note of ninety dollars. 
Then by the plain expressions of the statute, judgment must be 
rendered for the balance, which, in such case, must exceed {100. 
Then we may apply the principle, that when process issues 
from a court that has jurisdiction to issue such process in any 
case, the officer has a right to presume this to have issued in 
such a case. It therefore affords ample protection for him. 
But the party procuring the process, must look at the founda- 
tion and see at his peril that there is foundation for the process 
he uses. Now the foundation of this execution was a judgment 
rendered by confession, under the act of 1797, and, as that did 
not warrant the execution to run but sixty days, and the pris- 
oner was comrantted upon it after it had run 119 days, I am 
clear it was irregular, and the prisoner ought to be discharged. 

RoYCE, J. concurred. 

Skinner, Ch. J. absent. 

J. Hunt, Wm. C. Bradky and •/• H. Hubbardj counsel for the 
prisoner. 
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JoHH Jennuon, tt al. appellants, vs. Hutchinb Hapoood, execw k^''^ 
tor ofJonainan Grouty dtceoiedj appellee. ' 

A plaftin abalaoNBtiniut bepl«idedat tlM finttennof tke eonit in whieh the foitimtend. 

And thfS eioeptloo aa to tho time of filing tooh plea, ie not waived by a demurrer. The party may ei- 
ther sign Jodgment, move to have tlw plea aet adde, or demur: 

Ifa eitixen and reeident of another tUte die testate, leaving eetate iHthin thie state, and his eieen- 
torfileaeopyof the wiB and of the probate thereof in the probat»offloeofanydistrietm whieh 
such estate lies, and take letters of administration, with the will annexed, of the tesUtor's eetate 
within this state, the proper court of probate here has jorisdietion of his administration account 
within the state, notwithstanding proceedings prerioasly coaamenoed may be pending against inch 
executor, toothing his acoonnt, in the state where the prinaipal adrnhdetimtaoB is had* 

• THIS was an appeal taken by the heirs to the estate of Jon- 
athan Grouty deceased, from a decree of the probate court for 
the district of Essex, allowing the administration accounts of 
Hutchins Hapgood^ Esq. the executor of the last will and testa- 
ment of said Grout, 

The deceased was, in his life time, an inhabitant of Massachu- 
setts, and died there, leaving a will. He had been occasional- 
ly in Vermont, and owned lands and had debts and credits there. 
The executor proved the will in Massachusetts, procured a cer- 
tified copy of the record of the will and of the probate thereof, 
and having filed the same in the office of the register of the pro- 
bate court for the district of Essex, in which the lands lay, gave 
bonds for the faithful administration of the goods and estate of 
the deceased, within this state, and thereupon took chai^ of 
and controled the lands, made disbursements on account thereof, 
and paid debts of the deceased. 

This appeal having been taken to this Court, from a decree 
of the probate court for the district of Essex, allowing the exec- 
utor's account of the administration within this state, the same 
was continued from term to term for several terms. And now, 
at this term, the appellants pleaded in abatement the pendency 
of a suit in the Supreme Court of Massachusetts, upon the exec- 
utors account, which is averred to contain the same identical 
charges, items and subjects of account, which are here exhibited. 
To this plea the appellee demurred*. 

After argument, the opinion of the Court was delivered by 

Skinner, Cb. J. The Court have no hesitation in saying that 
this plea must be overruled. A plea in abatement, according to 
the uniform course of decisions of the courts in the state, and 
the established rules of law, must be pleaded at the first term of 
the Court in which the suit is entered. The suggestion that the 
party, to avail himself of the objection arising from the time of 
pleading, must apply to the Court to set aside the plea, and that 
by the demurrer, the exception is waived, is dot correct. The 
plaintiff may either sign judgment, move to have the plea set 
aside, or demur. 

Although it has been held, that the nendency of a suit in the 
courts of another state is not cause of abatement, yet as we con- 
sider the law not fully settled, and it being unnecessary at this 
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MaJ^ter. ^i°^^ ^^ decide the question} no opinion upon the point is intend- 

v^.^^..*^/ ed to be expreseed. 
jenniMo As to the jarisdiction of the court of probate for the district 
^' of Essex, iu this case, we have no doubt The statute provides 
^*9V^ for the recording, &c. of the copy of a wiO proved and allowed 
in any probate court in any of the U. States, and gives thereto 
the effect of an original will, proved and allowed in this state. 
It directs the iudge of probate to take bonds for the faithful ad- 
ministration, &c. and to settle the estate in the same way and 
manner as by law he may the estate of a testator, whose will 
has been proved before him. It appears the deceased had his 
domicil in another state, and but a temporary or occasional res- 
idence here. The principal administration is probably in Mas- 
sachusetts, and if this account could as properly be referred to 
the decision of the probate courts of that state, as of this, (pro- 
ceedings upon the administration account having been there pre- 
viously commenced, and now pending) it might be expedient to 
dismiss the subject altogether, or to postpone any further pro- 
ceeding till opportunity may be had for a final decision in that 
state. But from the record before us, it appears that the ac- 
count upon which the decree was made consists as well of 
charges for services and expenditures of the executor, arising 
from his care and charge ofthe real estate, the payment of tax- 
es, &c. &c. as for the pavment of the debts of the testator in this 
state, and by the laws of this state the executor or administrator 
is required to take the exclusive charge ofthe real estate ofthe 
testator or intestate, to keep the same in repair, to account for 
the rents and profits, and is liable for any loss occasioned by his 
neglect* As an executor or administrator, as such has not at 
common law (or in Massachusetts as we suppose) any interest in 
or control over the real estate of the deceased, it is believed the 
account, so far at least, is exclusively within the iurisdiction of 
the probate courts of this state. Commissioners, tnerefore, must 
be appointed, who will proceed to take the account, and forth- 

AetofNor.7, with make report according to iht statute. 

And commissioners were accordingly appointed, to 
take and report to this court, at the next term there- 
of, the account of the executor* 

Levi Barnard and Louis fiigefetv, for the appellants. 

Selh Cushman and Hirust for the appellee. 
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J«Bn Kmo vt. Isaac R. HA&miroToii and Joeun King. — IJf cutmim, 

CHANCERY. "^SSf"' 
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JOSIAH KING beiog indebted to William C. Harrington and 
Tbadens Tattle, by sandrj notes, inihe som of }1016, to lecare 
the payment of said sum, on the first day of March, 1 808, mort- 
gaged to them certain lands in Barlington. Afterwards, 7W<fe, 
(as was alleged in the bill) in consideration. of one half the 
amount of said notes, assigned to tho^rator his moiety of the 
mor^;aged premises, by an instrument, signed, sealed and ac- 
knowledged by him the said Tuttle, in due form of law. After- 
wards, the said JosiahKing paid to the said William C. Barring* 
ton one half of the amount then due upon said notes,, being the 
amount of the said William C. Harrington^s interest therein, 
whereupon he delivered the said notes to the orator. Josiah 
King subsequently mortgaged the same lands to the other de- 
fendant, Isaac R. Harrington^ who went into possession of the 
premises, William C. Harrington having deceased in the mean 
time. 

The orator, as assignee of Tuttle, brought his bill in chancery 
against the mortgager and Isaac R. Harrir^tan, praying that the 
defendants might be decreed to pay to him the one half of said 
sum of money, &c. and that in default thereof, their equity of 
redemption in the premises be foreclosed, &c. 

Josiah King not appearing, the bill was taken as confessed, as 
against him. 

The defendant, Harrington, demurred to the whole bill, and 
assigned the following causes, viz : 

1. That it does not appear that the orator has any right to 
call Harrington to account. 

3. That it does not appear that the orator has any interest in 
the land or notes. 

S. That the representatives of William C. Harrington have an 
interest, and ought to have been made parties. 

Adams, in support of the demurrer, contended, that the orator 
had not disclosed sufficient in his bill to entitle him to any relief 
in this Court. He has no interest in the subject. It is stated 
in the bill, that William C* Harrington handed over the notes to 
the orator, but as the notes appear not to have been endorsed 
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^Jj^jjj^ either by William C. Harrington or Tultie^ do interest passed 

16A ' thereby to the orator, aod the executors of William C Harrtng* 

v^^v^^^ tan^ of whom /. R. Harrington is one, have a right to contest the 

^ interest of the orator. /. R. Harrington^ as one of the executors 

Harri^rum of WHliom C. Harrington^ had a right to take a deed from Josiah 

" iting^ as is stated in the orator's biU, and to discharge Josiah 

King from the payment of said notes. It will not be denied but 

what William C Harrington or his executors has the same right 

to receive the payment W these notes and to discharge JTfng, as 

TTiaddeus Tuttle or the orator, and that payment to William C. 

Harrington or his executors, will fully exonerate Josiah King. 

The ayermenf in the bill, that the notes were handed over by 
Harrington to the orator, is wholly immaterial, and therefore is 
not acknowledged by the demurrer. 

3« As no interest ever passed to the orator in the notes, the 
assignment of Tuttle^ even if regular, conveyed nothing. The 
mortgage was executed for the purpose of securing payment of 
the notes, and the title of the mortgaged premises must remain 
with the legal interest of the notes. If the orator cannot sustain 
a suit at law for the recovery of the money due upon the notes, 
it is difficult to see how he could maintain an action of ejectment 
upon this mortgage, to recover possession of the land. The 
mortgage is but personal property ; it follows the notes, and 
when they are paid, will become inoperative- 
It is also contended, that the interest of Tuttle has not been 
assigned to the orator. It is alleged that Tuttle^ by an instru- 
ment, signed^ &c. did assign his moiety , but what instrument it 
is we are not informed, and whether it has any of the requisites 
of a deed, is left to conjecture. 

3. If the notes had been assigned to the orator and Tuttle*8 
assignment of the mortgage was regular, he cannot maintain this 
suit alone. His title is only that of a tenant in common with 
the executors of Harrington. If they refuse to admit him into 
possession with them, lie can bring his ejectment ; or, if he 
chooses to consider it as a reception by them of the whole amount 
and compel them to account, that remedy is open to him. 

TTiompson^ in reply. In answer to the first objection, he con- 
tended, that by virtue of the assignment of TuttUf^Lud the pay- 
ment to William C. Harrington^ he has the legal title to the mort- 
gage premises, and consequently a right to call on the mortgag- 
or, the subsequent mortgagees, and all others claiming an inter- 
est in the same. 

As to the tecond cause of demurrer, it appears that Tuttle 
assigned his interest in the notes and mortgage to the orator, 
and such interest necessarily vested in the orator. When Wra. 
C. Harrington received his moiety of the amount of the notes, 
and gave them up to the orator, he as effectually divested him- 
self of his interest in the mortgage as if he had in terms and 
form released. The condition, so far as be was concerned, was 
performed. — Green fy Johnson vs. Hatt^ 1 Johns. A. 580. — Mer- 
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sertau vs. Runjfor^ 1 1 Johns. 6S8.—Jackicn vs. Davis^ 1 B Johns* ^^^^^ 
7.-2 Burr. 978. laan. ' 

If William C. HarringlonU interest was not revested in the v^^y^^ 
mortg^or, the delivery of the notes to the orator carried with ^' 
them all the interest which he had in the mortgaged premises* ^^?p" 
—1 Johns. 580.— 2 Bwr. 978. 

The third cause of demurrer is unsupported, because it does 
not appear that William C. HarrittgUm left any representatives. 
if there are any, their ancestor having parted with his interest, 
left none to them, and they could not be made parties. 

The demurrer is argummtatwe and bad, because it sets forth 
a supposed fact, not appearing upon the bill, in alleging the in- 
terest of Wm. C. Harrington's representatives.— Cocj^r^f PL 227. 

HuTCHiHsoN, Chancellor, pronounced the following opinion 
of the Court. 

The object of this bill is to foreclose the equity of redemption 
of certain premises, mortgaged by said Josiah King^ to William 
C Harrington^ now deceased, and one Thaddeus TuttU. The 
orator claims to be assignee of said Tuiik of his half of the 
premises, and sets forth in his bill, that the mortgagor paid to 
said William C. Harrington^ in his life time, his half of the mort- 
gage money ; and the said Isaac R. Harrington is made a defend- 
ant In the bill, because he has since received a mortgage deed 
from King, the mortgagor, of the same premises. Kmg^ the 
mortgagor, has neglected to appear, and the bill has be^n taken 
as confessed, with regard to him. The other defendant, Har- 
rington^ has demurred to the whole bill, for want of parties and 
for want of equity. 

It is objected that the orator has not shown himself to have a 
sufficient conveyance of Tutth^s half of the premises. On ref- 
erence to the bill, we^find it alleged, that before any payment of 
any part of said mortage money, to wit, on, &c. the said Tuttlt 
for the consideration of one half of the amount of said notes, con- 
tained in said mortgage, paid to his full satisfaction, by the ora- 
tor, did give, grant, convey and assign over to the orators, his 
heirs and assigns, his the said Tutlle*s moiety of said mortgaged 

Premises, with the appurtenances, free and clear of all incum- 
rances, by an instrument, signed, sealed and acknowledged by 
the said Thaddeus, in due form of law, and here ready to be pro- 
duced in Court. The recital of this part of the bill sufficiently 
answers the objection. It shows a full conveyance to the ora- 
tor, of all Tuttle*s interest in the premises, which is a right to 
hold the premises till the money secured upon the mortgage is 
paidv 

It is alleged, however, that the bill contains no averment that 
the assignment was recorded. That is not necessary to be aver- 
red. It is not essential to the right, but only regards the ques- 
tion of notice. And it is sufficient, if it appear in proof. But 
it does not appear, that the fact of recording is important, as be- 
tween these parties, while there is no pretence of payment to 
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^SUSlS^ ftny person. If Harrk^ian disclosed in his answer a payment 
ins. ' to TiUih^ wiiboat notice of the assignment, that would pr^nt 

^•^^^^^ a very different consideration, 
't^ It is farther objected, that the notes do not appear to have 

■•jjNjtw been assigned to the orator. The bill alleges that, after the 
above assignment of Tuttle to the orator, and after William C« 
Harrington had received from the mortgagor the payment otone 
half of said notes, so that all his interest in the same was dis- 
charged, the said William C. Harrington delivered the same 
notes to the orator. If this objection means any thing, it is, that 
there should be an assignment or conveyance of the notes writ- 
ten upon them, or some writing, describing them as the object 
of the assignment. The Court consider this unnecessary, pro- 
vided there be a bonaJUU sale and delivery of the notes to him 
to whom the interest of the mortgage in the land is assigned* 
That appears to have been done in this case. MoreoT^ the 
assignment by th^ mortgagee of bis mortgage interest, don, of 
itself, convey the right to receive the payment on the notes de- 
scribed in the mortgage. The possession of the notes is neces- 
sary to rebut the presumption of payment which would result 
from their absence, but is not essential to convey the right. Tut" 
tie could not have received the pay on these notes after he had 
assigned the mortage to the orator, and before the orator re- 
ceived the notes from William C. Harrington^ without making 
himself liable to the orator for the amount, as for money receiv- 
ed to his use. Then surely neither the mortgagor nor his as- 
signee can complain that the assignment is not shown in the bill 
to be sufficiently complete. 

It is further objected, that all this does not entitle the orator 
to sue alone. The Court consider that, describing William C. 
Harrington as late of Burlington, deceased, is a sufficient aver- 
ment of his death, to present the orator as assignee of the sur- 
vivor of the payees. But that is not all ; he shows himself alone 
to have an equitable interest in the notes and mortgage. He 
shows himself entitled to receive all the money now due upon 
the same. It is therefore proper that he should have a decree 
that the mortgage be paid to him, or the equity of redemption 
be foreclosed. It is true the executors of William C. Harrington 
hold one half the right of the mortgagees ; but that is only a trust 
estate for the benefit of the orator, and, should they intermeddle 
with the estate, a bill would compel them to eiecute their trust 
by quitting their legal estate to the orator. 

The demurrer is, therefore, overruled, and the de- 
fendant, Harrington^ must answer over. 

Prentiss, J. absent, by reason of indisposition. 

/• C. Thompson^ for the orator. 

Chi. Adorns^ for the defendant, Harrington. 
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HsvET TicBOOT 9f . Aeoalus and Calyui Hauiov. — IJf CHAK- cakdtMfM, 

CERY. 



lWwmtath«iiiif BMrttHiJMifcm piiiiif lik<q«itycf wd— yUon, whieh hidbemlinitad 
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■giaiMiirt . that the awwidmatieH of the amJinmnot he deiweil a latiifcBtiflB of dm amrtgage^ aad 
that the defaidante be deemed to nleaio to hfan all the land amignod to them, not embraeed to the 
levy of their ezecutioM. On demurer, held, that he waa not entitled to the relief eonght 

THE facts in this case will sofficiehtly appear from the fol- 
lowing opinion of the Court, which was pronounced by 

HuTCHiHSON, Chancellor. The claim pf the orator, as may 
be somroarily stated, is, that he was indebted to one Harrimtcnj 
and secured his debt by a mortgage of a farm of about one hun- 
dred acres; that payment was not made, and Harrington brought 
bis bill and obtained a decree of foreclosure. That, while uiis 
was mnning, the respondents caused two executions to be ex- 
tended upon a part, to wit, about thirty or thirty-one acres of 
said farm, and had the same appraised as the law directs ; that, 
as the mortgage of Harrington was an incumbrance upon the 
whole farm, they placed their executions upon so much of the 
same as, according to the judgment of the appraisers, would 
amount to the executions and narringUmU decree, that it there- 
by became the duty of the respondents to pay and satisfy the 
said mortgage of the said Hamnelonj and procure the same to 
be cancelled ; but that, instead of so doing, by which a part of 
said farm would have remained for the orator, without incum- 
brance, the respondents, for the purpose of securing to them- 
selFcs the whole of said farm, and thereby ruining tne orator, 
did, in a secret and clandestine manner, procure an assignment 
from Harrington of his right as mortgagee of the premises, run- 
ning to one fFAee/er, but for the benefit of said respondents ; 
and, after the decree of foreclosure had become absolute, plac- 
ed upon record a deed from WhuUr to themselves, of the whole 
premises. And the orator assigns as a reason for his not re- 
deeming, that he belieyed that the respondents were obligated 
to redeem the same* 

Upon these facts, the Court will decide as they would if the 
defendants had procured a conveyance direcUy from Harrington 
to themselves, without the intervention of WkeeUr, for such is 
the equity ; the deed to WheeUr being, as is alleged, for their 
benefit. 

The defendants have demurred to this bill, and the question 
presented is, whether the orator is entitled to relief upon all the 
allegations in the bill ? and, if to any relief, whether to that 
which is prayed for. 
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^^Z!^, '^^ prayer is not that the orator may yet be suffered to re- 
UBS. ' deem either the whole premises, by paying the defendants the 
amount of the executions and the mortgage money, nor the part 
not covered by the executions, by paying the mortgage money 
VMxmmt^A otAj. If such wcre the object, the orator would need to state 
some additional facts on which to found his equity. He should 
state something done by the defendants, which in equity and 
good conscience they ought not to have done, some pretensions 
of tlieirs contrary to fact, by which he whs deceived with regard 
to his rights, and that from these he has sustained an injury. 
Or he should have shown such an immense value of the prem- 
ises lost, that the Court could but presume some decoy in wliich 
the defendants were to blame ; or such entire imbecility of the 
orator and ignorance of his rights, that for such reasons this 
Court ought to extend their protection. 

The bill has presented no such grounds of relief. The or- 
ator prays for an injunction upon a suit at law, brought to re* 
cover the premises from him, and a release from the defendants 
for the part of the premises not covered by the levies of the ex- 
ecutions, and that tne assignment may be taken and deemed an 
extinguishment of the mortgage. 

The counsel for the orator are disposed to assimilate this to a 
case of a purchase by the defendants of the premises, covered by 
the levies, subject to the mortgage, and a case is relied upon in 
the llh of Mass. R. 355, Taylor et al. vs. Porter^ and also )0 
Jchns. R. 32, Sawyer vs. Lyon^ where it is decided, that several 
persons purchasing of a mortgagor several pieces of the mort- 
gaged premises, must each contribute towards the redemption 
money, according to the quantity of his interest so purchased, 
and if one pays the whole redemption money, he can recover of 
each of the others their portion. It is not decided in those cas- 
es, that if all those purchasers neglect to redeem, any one has 
any remedy against the others* No one is permitted to say, 1 
thought the others under obligation to redeem, and believed 
they would redeem, and trusted to that course, and have lost my 
land, and now they must make good my loss. All this would be 
necessary to make those cases parallel with this, unless the 
Court should decide that the defendants, in the case before the 
Court, were really under obligation to redeem the mortgage of 
Harrington^ for the concurrent benefit of themselves and the or* 
ator. 

Upon this also depends the applicability of the case in the 7th 
of Johns. R. 278, The widow of Collins vs. Torry. There, a man 
in the chain of the title of the mortgagor had conveyed to the 
defendant in that case, with warranty^ and then purchased from 
the mortgagee an assignment of his interest, which operated to 
discharge his own covenants of warranty. The Court correctly 
decided, that a purchase of the mortgagee's title by him who was 
bound by his covenants, that the mortgagor's title should prove 
to be a good title, was itself a redemption of the mortgage. His 
remedy must, of course, be upon the covenants in his deed of 
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porchase, and so niDDiiig back to the fint mortgagor ; and indeed ^^^SST* 
Atf remedy would be imperfect, according to the decisions in lau. '* 
that state, until the incumbrance was discbai^d. It must be ^.^*v-*^/ 
presumed, from the report of that case, that the widow had nev- ^'^lll^ 
er joined with her husband in his deed of the mortgagor's title. Humm'^ici. 
Therefore, her right to recover of the defendant who derived 
title from her husband, was plain, according to the laws then in 
force in New- York. The defendant attempted to set up the as* 
signment of the mortgagee to the covenantor of him, the defend- 
ant, as an outstanding title to defeat the plaintiff. This the 
Court would not permit, and that undoubtedly for the reason 
above assigned, that he who took the assignment was under ob- 
lifiatioo, by his own contract, to extinguish the outstanding title 
of the mortgagee. 

It will be proper now to inquire, whether these defendants 
were under any such obligation to redeem the mortgage oi Har* 
ringion^ that, under the force of these authorities, the assignment 
fixim Harrmgion must operate to extinguish his mortgage ? 

These defendants, as creditors of Ttchoiilj were entitled to the 
money for their debts. It was not paid. They resorted to the 
coercive measures of the law to enforce payment. Their best, 
and perhaps their only remedy, and that not the most eligible in 
its nature, was to levy upon real estate and receive it at the ap- 
praisal of men. But they find this real estate incumbered with 
a mortgage, which it was also the duty of the same debtor, the 
orator, to pay off. They levy upon a portion of this estate sub- 
ject to that incumbrance. The orator had time to redeem his 
farm from all these incumbrances, by paying his own debts, which 
must now be considered as honest debts, for they were all sanc- 
tioned by judicial tribunals. It was his duty to pay them, and 
he complains of no act of the defendants which was at all in the 
way of his selling his farm, and, with the purchase money, pay- 
ing off all these incumbrances. He could have redeemed from 
HarrmgUm at the last moment of his decree, and had he done 
it, Harringtan?9 assignment would have had no other effect than 
to give the assignee a right to receive the redemption money. 

Sot the arguments in behalf of the orator seem to suppose, 
that the levies in question imposed upon these defendants the 
duty of redeeming, not the doty to themselves, merely to avoid 
the loss of their debt, but duty to the orator, who by his neelect 
to pay his debts, bad forced these defendants into their dOem- 
ma ; the duty to redeem, not merely the land, which would be 
theirs when redeemed, like the case in the 71^ of Johns. iZ. but 
also the remaining farm of the orator, to which the Harrington 
mortgage was attached. These arguments cannot be supported 
upon grounds which leave a less obligation upon these defend- 
ants to redeem, than that which all the time rested upon the 
orator. Much less can they be supported, upon the ground that 
the neglect of the orator to discharge his own doty has imposed 
a paramount duty upon the defendants. 
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^ifS^ '^'^ counsel for the orator, with a view more fuUy to evince 
vm. * this paramount duty, urge that the title all passed from Tichoui 

v.^'v^^^ by the levy, and that his haying six months to redeem makes no 
^1^ difference, to support this, they cite 12 Mass. R. 387, Kelljf 

UumoiittL and wife ys. Besrs^ also M of Pick. R. 376, Ingersol vs. Sawyer. 
Those cases seem to favour the orator upon this point, at first 
view, yet, in the end, fully assert the right of the debtor, by pay* 
ing the amount of the levy, to restore all his former rights, 
among which, that of redeeming the mortgage is expressly nam- 
ed. 

But further, those decisions are founded upon the statutes of 
that state, which are wholly unlike ours upon the same subject* 
We have not had the perusal of those statutes this term, but by 
allusions to them in reported cases, there can be no doubt but 
that the levying creditor is entitled to immediate seizin, and, in 
case of redemption by the debtor, must convey the premises back 
by deed. In the llih of Mass. R. 207, WaUrhouse vs. Waite^ it 
is decided, that the creditor's n^lecting, for thirty days after the 
levy of his execution, to receive actual seizin, was a waiver of 
his lien created by his attachment. 

By our statute, the levying creditor has no right to seizin till 
the-rit months expire, and then, if the debtor redeems, there is 
no need of a conveyance back, but a certificate of the payment 
forever discharges the creditor's lien and title* 

The orator probably calculated, that his neglect to pay his 
debts bad so hedged up the way of bis creditors, fliat they, choos- 
ing among evils, would in Uct redeem hb farm for him and 
themselves. But the Court consider them under no obligation 
to such a measure. If they were not satisfied with the appraisal, 
they had a right to abandon the levy altogether. Their debts, 
to be sure, were satisfied, but they were not obliged to take pos- 
session under the levy, and meet whatever embarrassments might 
arise from an unexpected appraisal, in connexion with the ex- 
penditures to clear incumbrances* They had a right to refuse 
to pay money for real estate, after they were informed of the 
price. If these defendants considered that they should sustain 
a loss by redeeming, they might well refuse to do it, and resort 
to the other expedient of purchasing the title of the mortgagee, 
HarringUm. This imposed upon the orator no new burden 
whatever* It was merely a refusal by the defendants to accept 
of a transfer of the burden that already rested upon the shoul- 
ders of the orator. It was a refusal to hold as mortgagor, and 
an election to purchase and hold as mortgagee* This, as before 
observed, might have been prevented by the orator's redeeming 
at any time within the year* 

It is correctly admitted in one of the briefs, that a person hav- 
ing a second or third incumbrance, may purchase in a pHor in- 
cumbrance and hold it as such^ the mortgagor still having a right 
to redeem the whole. The argument, however is, that tiiis levy 
is not in the nature of a second incumbrance. Tlie Court con- 
sider it to be a second incumbrance. It is so in Massachuietls, 



^ 
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whenever the orator choses to treat it as such. It is emphatic ^^{^^ 
ally so in this state, by a fair constmction of oar statute upon i^as. 
the subject of levies. y>^y^^^ 

The orator, however, contends that a levy upon land enough ^^f^^ 
to pay the executions and the mortgage, is to operate like a flMnM««*«^ 
contract by which the defendants made themselves holden to 
discharge the mortgage. This is not acceded to by the Court. 
It seems, that while the orator was virtually contending that the 
defendants had so made their levy, that they must redeem the 
whole farm or lose their debt, these defendants were virtually 
contending that the orator must redeem HarringtovCs mortgage, 
or lose his farm ; and if he redeemed that mortgage, he must also 
redeem the executions, to prevent the defendants holding the 
premises levied upon, at a lower sum than the appraisal. The 
orator probably wished to pay his debts with land, and sell oth- 
er lands for money, while the defendants were uuwilling to act 
the counterpart of either, unless they could trade for themselves 
about the value. Each calculated for himself what he would 
and would not risk. 

Bona fide purchasers of different portions of the lands of the 
mortgagor, or bona fide creditors levying upon such separate 
portions, may apply to a court of equity, to compel an equitable 
contribution towards the discharge of incumbrances. But the 
mortgagor himself, who ought to clear all the incumbrances, can 
have no such right against such purchasers or levying creditors^ 
unless it result from the nature of their contracts, or some prin- 
ciple of fraud or trust, which does not appear in the case before us. 

The demurrer of the defendants is, therefore, allowed, and as 
it reaches the whole merits of tBe bill, the decree of the Court 
is, that the bill be dismissed, with costs. 

Prentiss, Chancellor, absent by reason of indisposition. 

Cha. Adams and C. P. Van JsTess^ for the orator. 

B. F, Bailey and Wm, A. Griswold^ for the defendants. 

N. B. — On sogseation of an important fact| not comprised in the orator'f bill, 
tiie Court directed the dismiMal to be without prejudice. 
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IT it a lettM rule that, in aetion* on itatutet, every elreumitanee in the deeeription of the oShnee, 
cotttalfMd in the body of the elanae which ereatei it and gives the penalty or (brfeiture, mnt be 
•et forth, ao aa to bring the defendant within the etatute. 

Oonitraetioa of the act regulating marriage and divorce. 
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jmImitI* commenced before a justice of the peace, and was brought by 
is^ ' appeal to Franklin county court, where the plaintiff filed the 
following declaration : — 

And now the said Joseph Ellis in court, complains and de- 
Hull. clares against the said Samuel P. Hu//, in a plea that to the said 
/ Joseph the said Samuel render the sum of seventy dollars, which 

to the said Joseph the said Samuel P. justly owes, and from him 
unjustly detains, for that heretofore, to wit, on the 17th day 
of August, 1824, at, &c. the defendant, being one of the justices 
of the peace within and for the county of Franklin, did, in vir- 
tue of his said office of justice of the peace as aforesaid, join in 
marriage one Sally Ellis daughter of the said Joseph Ellis^ to and 
with one Benjamin B. Robinson^ of &c. and the said Joseph avers 
that the said Sa%, at the time of said marriage, was a minor un- 
der the legal age of eighteen years, and subject to the guardian- 
ship of the said Joseph^ her parent and natural guardian, to wit, 
at, &c. and the said Joseph further avers, that the said Joseph^ so 
being the parent and natural guardian of the said Sally vls afore- 
said, did not at any time previous to, or at the time of said mar- 
riage, consent to, or approve of the same, and that the said Samr , 
uetf justice of the peace as aforesaid, at the time of safd mar- 
riage, or any other time previous thereto, was not certified of 
any consent of the said Joseph to said marriage, but on the con* 
trary thereof he the said Samuel \hzn and there well knew that 
the said Sally was a minor as aforesaid, subject to the guardian- 
ship of the said Joseph as aforesaid, and that the said Joseph at 
any time previous to, or at the time of marriage, did not con- 
sent to, or approve of the same, but wholly disapproved of the 
8\me, to wit, at, &:c. — By reason of all which, and by force of 
the statute in such case made and provided, the said Samuel hath 
forfeited to the said Joseph^ so being the parent and natural guar- 
dian of the said Sally as aforesaid, the sum of seventy dollars, 
yet the said Samuel^ though often thereto requested, hath never 
paid to the said Joseph the said sum of seventy dollars, or any 
part thereof, but to pay the same hath ever neglected and refu- 
sed, and still^doth neglect and refuse ; to the damage of the said 
Joseph^ as he says, ten dollars, to recover which debt, with said 
damages and just costs, this suit is brought. 

Royce^ attorney for the plaintiff. 

To this declaration there was a general demurrer, and join- 
der in demurrer ; and the judgment of the county court being, 
that the declaration was insufficient, this writ of error was 
brought to reverse that judgment. 

The error assigned was the general error : — Plea, in nullo est 
trralum. 

After solemn argument, the opinion of the Court was pro- 
nounced by 

Prsntxss, J. This writ of error is sued, to reverse the judg- 
ment of the county court, in an action brought by the plaintiff 
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in error, to recover of the defendant, the penalty given hy the jJlSSj^*** 
4th section of the act regulating marriage and divorce. {Comp. *ilS'* 
Stau ch. 44, p. 361.) Whether the judgment is to be reversed or 
affirmed, depends on the sufficiency or insufficiency of the 
plaintiff's declaration. If the defendant's construction of the 
statute is correct, and the penalty was not incurred by him, 
unless he solemnized the marriage, both without publica- 
tion of the intention of marriage, and without the consent of 
the parent of the minor, then, to be sure, the declaration is bad ; 
for it is a settled rule in actions on statutes, that every circum- 
stance in the description of the offence, contained in the body 
of the clause which creates it, and gives the penalty or forfeit- 
ure, must be set forth, so as to bring the defendant within the 
statute. {Spiers YS. Parker^ 1 T. Rep. 141. Grill vs. Scrivens^ 7 T. 
Rep. 27.) As the declaration does not negative the publication 
of the intention of the marriage, the single question, therefore, 
is, whether the defendant incurred the penalty, by solemnizing 
the marriage without being certified of the consent of the pa- 
rent, although publication had been duly made. 

The first section of the statute prohibits intermarriages with- 
in certain degrees, and declares them null and void. The sec- 
ond section gives authority to solemnize marriages, to every 
ordained minister in the county in which he is settled, and has 
his permanent residence, and to every justice of the peace with- 
in his proper sphere of jurisdiction. The third section provides, 
that previous to any marriage being solemnized, the intention 
thereof shall be published, in the manner therein prescribed 5 
and it is made the duty of the person officiating in the publica- 
tion, to make and deliver to the parties a certificate, that the 
intention of marriage between them has been published agree- 
ably to law. Then follows the fourth section, which enacts, 
^thai if any minister of the gospel^ or justice of the peace, shall join 
any persons in marriage^ without a certificate as aforesaid, or 6e- 
fore such minister or justice is certified of the consent of the parents, 
guardians or masters, {if any there be,) if either party be a minor j 
or shall otherwise than is expressly allowed by this act, join any per^ 
sons in marriage, they shall, severally, forfeit and pay, ^c." The 
argument on the part of the defendant is, that the statute must 
receive a strict construction, and that the word "or," which 
connects the two first clauses, b^ing taken in its appropriate 
disjunctive sense, the statute does not prohibit the j6ining of any 
persons in marriage, although one is a minor, without consent 
of parents, provided there has been a publication of the inten- 
tion of the marriage; and that the concurrence of both circum- 
stances, publication and consent, which a copulative construc- 
tion would require, is not necessary to authorize the act. One 
objection which at once arises to this construction is, that if it 
makes publication of the intention of marriage supersede the 
consent of parents, it must also make the consent of parents, in 
every case coming within the purview of the second clause of 
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^^^ the statute, dispense with publication; and the consequence 
leaa. * would be, either to involve the statute in repugnancy and in- 
^■^^v-^^^ consistency, or to render the whole of the second clause, which 
^ requires the consent of parents, nugatory and ineffectual. To 
Bau. allow the consent of parents to dispense with publication of the 
intention of marriage, in any case, would be repugnant to the 
express words of the 3d section of the statute, which requires 
the intention of marriage to be published in all cases ; and if it 
cannot have this effect, and publication is indispensable in all 
cases, then the consent of parents cannot be necessary, or have 
any effect, in any case, and the second clause, which requires 
it, is idle and nugatory. A construction, involving such conse- 
quences, ought not to be admitted, unless the import of the 
words is clear, and necessarily requires it. 

The principle is recognized and distinctly admitted, and is by 
no means to be departed from in this case, that penal statutes are 
to be construed strictly, according to the intention of the legis- 
lature, as discovered by the import of the words used. It is a 
primary and leading rule, and at the same time a safe and sal- 
utary one, peculiarly adapted to the nature and genius of a free 
government, that a penal law is not to be construed by equity, 
so as to extend it to cases not within the correct and ordinary 
meaning of the expressions of the law* To determine that a 
case is within the law, the language must authorize the court 
to say so. If any of the words used, however, are in themselves 
ambiguous or equivocal, and the sense doubtful, they must of 
course be construed according as the context and subject mat- 
ter require them to be, in order to make the whole consistent 
and sensible, and give them the effect which was intended. 
Where they are capable of different meanings, that meaning 
must be taken which will support the intention, and not that 
which will defeat it. The Court, however, are not to create 
ambiguity, or arbitrarily give the words a meaning different 
from their common acceptation. In the case before us, there- 
fore, we are not to depart from the obvious import of the words 
of the statute, but are to give effect to the law, according to 
the intention as collected from the words employed. But on 
the plain sense of the words, and even adopting a strict gram- 
matical construction, the meaning appears to be clear and con- 
sistent, and manifestly to bring the case within the statute. If 
the phraseology of the statute had been somewhat different 
from what it is, as for instance, if the words had been '^shall 
join any persons in marriage without a certificate as aforesaid, 
or WMtni of parents^ %Lic.^'^ the grammatical construction, prob- 
ably, would have been as the defendant now contends it is ; and 
both publication of the intention of marriage and the consent 
of parents might not have been necessary, but either might have 
been sufficient to authorize the marriage* In such case, the 
conjunction *^or^ would connect words only, and show the rela- 
tion which the words so connected have to other parts of the 
same clause or sentence; in the statute as it stands, it con- 



OF THE STAT£ OF VERMONT. 4i 

iieets 0entenc68 or claaaes of a sentence, and not words Bierely, j^^^^ 
and shows the relation which the words so connected have to in& * 
other branches of the sentence. In Fairfield vs. Morgany 5 Boss. 
& Pull. 53, it was said, in arguendo^ that a devise over, ^if A- 
should die before attaining his full age or day of marriage^'' does ^^ 
not take effect by strict grammar, if A. either comes to age or is 
married ; but change the expression to this form, '4f A. shall die 
before attaining his full age, or htfore attaining his day of mar- 
riage, then in strict grammar, the devise over takes efiect, mi- 
less both happen. This example is sufficiently illustrative of 
the construction, which, in grammatical strictness, the statute 
requires in the case before us. Indeed, the language of the 
statute is more full, and both the sense and grammatical con- 
struction are more obvious and certain. The words are^ ^'if 
any minister of the gospel, or justice of the peace, shall join 
any persons in marriage, without a certificate as aforesaid, or 
before such minister or justice is urtified of the consent of the pa- 
rents, guardians, or masters, {if any there be) if either party be a, 
minor^ or shall otherwise 4han is expressly cllowed by this act^ join 
any persons in marriage^ &c.^ Here are three distinct clauses 
or sentences, connected together and united in one sentence by 
the word ^'or,^ each giving a new sense and direction, and all 
governed alike by the words, shall join any persons inmarric^eJ" 
Though these words are but once used in respect to the two 
first clauses, and go to the whole of both, they are nevertheless 
two several sentences, and are to be construed in the same 
manner as if the words were again introduced after the word 
'^or,^ as they are in the third clause. A repetition of the words 
was unnecessary, and would have added nothing to the precis- 
ion or perspicuity of the sense, or conveyed any other meaning 
than the words used themselves expres^. Each clause contains 
a several prohibition by itself, neither superseding or taking 
place of the other, but each forming a distict substantive ground 
on which the penalty may be incurred. This is plainly indica- / 
ted by the change of expression and taking up of new words in 
the second clause, before such minister or justice is certified of'^ 
and by the repetition of the words, shall join any persons in 
marriage^'^ in the third clause. But it more plainly appears 
from the words following ^'parents, guardians, or masters,^ in 
the second clause, ^ifany there 6c," and the words, *Hf either party 
be a minory^ thus making the second clause not a substitute for 
the first, but a new and further provision, applicable to the mar- 
riage of minors only, and operative only where there is a pa- 
rent, guardian or master. These all show three several clauses 
or sentences, containing three distinct provisions; and by the 
language "and structure of the clauses, the offence is complete, 
by joining any persons in marriage contrary to the provision 
of either clause. The first, following up the enactment in the 
third section, provides for publication of the intention of mar- 
riage generally and in all cases ; the second provides, not an . 
alternative or substitute for the first, but an independent addi- . 
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toaanr? ^^^^^^ regulation, that where either party is a minor, the consent 
laM- * of parents, guardians, or masters, if any there he, shall be had ; 
^*^*v^^^ and the third provides, generally, that no marriage shall be sol- 
^ emnized otherwise than is expressly allowed by the act, and 
^^ was intended, probably, to extend the penalty to the case of 
joining any persons in marriage, contrary to the provisions con- 
tained in the first and second sections of the act. The mean- 
ing of the act is, that it shall not be lawful to join a minor in 
marriage without the consent of the parent, guardian, or mas- 
ter, nor any persons without publication of the intention of 
marriage, or otherwise than is expressly allowed by the act. 

Construing the act by itself, therefore, and without advert- 
ing to the policy of it, or the probable intention of the legisla- 
ture, it plainly makes the fact of joining a minor in marriage, 
without the consent of parents, a distinct and substantive of- 
fence. It is solemnizing a marriage, unattended with one of 
several requisites, prescribed by the statute in a given case, and 
consequently is an act, constituted and declared to be an offencei 
which shall incur the penalty. 

If it were allowable, in a case of this nature, to enter into the 
reason and policy of the law, it would be found, that the con- 
struction we have adopted is as clearly required by the reason 
and policy, as it is by the words, of the act. Marriage is a 
contract of the highest importance, not only to the parties, but 
to civil society ; and it is unquestionably both wise and fit, to sub- 
ject it to such regulations, as will stop all private and clandes- 
tine marriages, and thus prevent those which are unwarrantable 
or illegal. To this end, and to guard against fraud and sur- 
prise, publication of the intention of the parties is a salutary reg- 
ulation, and is wisely made indispensable in all cases; and in 
the case of minors, whose judgments are not supposed to be ma- 
tured, and whose feelings and passions expose them to acts of 
rashness and indiscretion, it is peculiarly fit that the consent 
of parents should also be required, not only as an additional se- 
curity against fraud and surprise, but to preserve the peace and 
tranquility of families. In those governments which have been 
most distinguished for a well regulated system of laws, the con- 
sent of parents has been made an indispensable requisition. 
The civil law made the consent of the parent or tutor necessa- 
flary at all ages, unless the children were emancipated, or out 
of the parent's power. The same provision appears to have 
been adopted in France and Holland, with this difference, as 
Blackstone says, that in France the sons could not marry with- 
out consent of parents, till thirty years of age, nor the daugh- 
ters till twenty-five ; and in Holland, the sons were at their own 
disposal at twenty-five, and the daughters at twenty, ^t is true, 
that bv the common law, if the parties themselves were of the 
age of consent, which was fourteen in males, and twelve in fe- 
males, there wanted no other concurrence to make the mar- 
riage valid. But as early as the reign of William III^ penalties 
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of 100 pounds were laid on any clergyman who married a cou- ^{JJ?" 
pie without publication of banns, or a licence, to obtain which ^sbs. * 
there was an oath that the parties were of age, or, if under age, v^'v^^ 
that they had the consent of parents or guardians. At length, by ^ 
the statute 26 Geo. 2, ch. 83, all marriages celebrated by licence, Buil 
where either of the parties was under twenty-one, without the 
consent of the father, or if he were not living, of the mother or 
guardian, were declared absolutely void. (1 Bloc* Com, 463, 4.— 
1 T. Rep. 96.) It is true, that by this act, the consent of parents 
was not necessary, where the marriage was by banns ; for as 
the act required all banns of matrimony to be published, and 
all marriages to be solemnized, in the parish church of the par- 
ish in which the parties dwelt, notice to parents was supposed, 
and by the third section of the act, they might dissent to and 
prohibit the publication of banns, and thus prevent the mar^ 
riage. This act, which thus in effect prohibited the marriage of 
minors, and rendered it void, without consent of parents, is 
supposed to have been drawn by Lord Hardwich, and is said 
to have been warmly contested, as being an innovation upon 
the common law, and an unnecessary and impolitick restraint 
upon marriage. Several attempts were made to repeal it, all of 
which, however, proved ineffectual, and it yet remains the law 
of England. Although the policy of annulling the marriage 
may well be doubted, yet no doubt can be entertained as to the 
expediency of prohibiting it by the imposition of penalties. 
To this extent, it appears, the regulation has been adopted, and 
exists, in Connecticut. There, it is not only necessary that the 
intention of marriage should be published, but the consent of 
parents or guardians of the parties under (he control of parents 
or guardians must also be had ; and the joining of any persons 
in marriage without such publication and consent is made penal. 
(1 SwiJVs Dig. 20, 42. Reeve'^s Dam. Rel. 196, 7, 9.) In Massa- 
chusetts, a regulation in a similar form has existed from a very 
early period. By an act of 1692, justices and ministers were 
empowered to marry persons, having the consent of parents or 
guardians^ and beings likewise^ first published. In the revision of 
the laws in 1786, a similar provision was introduced ; and by 
both acts it was made penal to solemnize any marriage without 
such assent and publication. (2 Dane^s Mr* ch. 46, a. 5, p. 299. 
a. 2, p. 292.) It can occasion no surprise, that a regulation, 
thus adopted and sanctioned by the most enlightened govern- 
ments, should have been introduced here. It there were no 
other argument in its support, the concurrent sense of other 
governments, thus expressed by their acts, would sufficiently at- 
test its wisdom, and commend it to favour. But it has other 
grounds to rest upon. The right or authority which is thus se- 
cured to the parent, is founded in the relation which subsists be- 
tween him and his children, and results, like all other parental 
rights, from the duties which he owes them. It js his duty to 
maintain and educate his children ; to form them for a life of 
usefulness and virtue ; to afford them protection during the d,e- 
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fencelest period of minority ; to guard them against rashness, fol* 
I7, and indiscretion ; and to impose upon them whatever res- 
traints, the accomplishment of these ends, and their true interest 
and happiness may require. In a matter of so much moment to 
B"^ the happiness of a child, and the peace of his own family, as 
marriage, it is not to be supposed, that a wise and provident gov- 
ernment would be so regardless of the rights of the parent, that 
even his consent should not be required. Such, ais we have al- 
ready seen, is not the true construction of the statute. Upon 
the words, as well as the obvious intention, the solemnizing of 
a marriage, where either party is a minor, without consent of pa- 
rents, is clearly prohibited ; and if we were allowed to enter 
into the question of policy, we could not refrain from saying, 
that the regulation is founded in the clearest fitness and expedi- 
ency. It has been said, that the general opinion, and the prac- 
tice under the statute, have been otherwise in this part of the' 
state ; if so, it is an error and abuse which ought to be correct- 
ed and stopped as early as possible. The plaintiff's declaration 
being sufficient, the consequence is, that the judgment of the 
county court must be reversed, and judgment entered for the 
plaintiff. 

Judgment for the plaintiff, accordingly. 

RoTCE J. having been of counsel, did not sit on the triall • 

Bmj. Swift and /• Smithy for the plaintiff. 

Baits Turner^ Asa Aldis and Jamts Davis^ for the defendant. 



tvamkunt TRBASoatn OF TBK Statb VS. STEPHEN H0LME8 and twenty otheru 

Juraiuy, ^^ 

ThaeowButmmt of a dalinqnant theriff to prison, npoo a traainrar'i extent, doei not lay a foonda* 
tion for a scire/aciat againet the snretiae of >acb ihoriff, under the act entitled "An act in addi 
tion to and amendment of an aet, entitled "jfn act eonstitMting tha Sitpreme Court qfjudicMimrt, 
ami Mvnly tmutSf inning thtHtpmoBtt^ amd regitUting judicial precMdingg,** paMedNovem- 
Wr7,180a 

And, so kmf ae gash delinquent theriff renaine in prison, theie seemi to be no Aurther nmedy/or 
tfu »Ut4j proTided by stotnte. 

THIS was a scire facias against Stephen Holmes and others, 
sureties of one Shiveric Holmes^ late sheriff of the county of 
Franklin, in his bond of recognizance for the faithful discharge 
of the duties of said office, citing them to appear and show cause, 
why an execution should not issue against them^ for the amount 
of an extent, theretofore issued against the said Shivericj as sher- 
iff as aforesaid, by the treasurer of the state, for ^268,86, and 
the interest thereon from the first day of June, 1820, upon which 
extent the said Shiveric had been committed to prison. 

The defendants pleaded in bar of this writ, that after the said 
commitment, and while the said Shiveric was in prison, and in 
the custody of one Joseph Weeks^ then sheriff and keeper in chief 
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of said jail, he was by the said Weeks admitted to the liberties ^Jj^*' 
thereof, having first given bonds, conditioned that he should i^a^- * 
faithfully remain within said liberties, committing no escape, &€• v^^v^*^*^ 
That he afterwards did escape ; that the said Weeks thereupon ^"^""" 
commenced an action of debt on the jail bond, and prosecuted Hobm u ai 
the same to final judgment and execution, which execution was 
duly returned, with a return of non est inventtis thereon. 

To the defendants' plea there was a demurrer, and joinder 
in demurrer. 

Swifi, in support of the demurrer. The plea in bar does not 
set forth facts which constitute a defence to the action, and the 
whole question is supposed to rest on the sufficiency of the dec- 
laration; for the admission of Ho^me^ to the liberties of the jail, 
as is set forth in the plea, was not an act authorized by the 
plaintiff, or by law, and amounted to a voluntary escape by the 
sherijS^ which could not impair the obligation of the sheriff's 
bail, or in any way prevent the plaintiff from pursuing Holmes 
or his bail. (11 Mass. i2. 1 1 , Brown vs. GitchelL) Neither can the 
act of the sheriff in taking the bond, to indemnify him against 
the escape of Holmes, or the proceedings thereon, set forth in 
said plea, in any manner affect the right of the plaintiff to main* 
tain this action. Nor can the liability of Weeks, who permitted 
Holmes to escape, affect the right of the plaintiff to maintain 
this action. — 5 Mass. R. 318. — 11 do, 11. 

But whether the plaintiff has a right to maintain scire facias 
against the bail in this case, is a question of more importance. 
And it is contended, that a scire facias is the proper (if not the 
only) remedy, and the case, if not within the letter, is within the 
equity of the statute, {see staL 101-2.) The assessment of a tax 
against the inhabitants of a town, by the Legislature, has all the 
validity and effect of a judgment, and becomes a debt of record, 
or judgment of record, not only against the inhabitants, but 
against any constable or sheriff who are delinquent in the col- 
lection of such tax. And the treasurer is authorized to issue his 
execution in behalf of the state, for the collection of such tax, 
and such execution has all the validity and effect of any execu- 
tion issued on any judgment whatever, {see staU 400-1-2-3-4-5.) 

But it is contended by the defendants, that the action ought 
to have been brought in the name of the treasurer of the county, 
on the recognizance. But admitting such action could be main- 
tained (which is doubted) it would be in effect the same thing, 
and the defendants in this case are entitled to all the advanta- 
ges of defence which they could have had, had debt been brought 
on the recognizance (^ee slat. 102.) It is contended further, 
that without the aid of the statute, directing scire facias, it is the 
proper remedy in this case. The recognizance is itself a judg- 
ment against the defendants, and this is the proper mode of ob- 
taining execution on the same. — 4 Mass. R. 68, TTiompson, Tr. 
vs. Phillips and others. 

If scire facias does not lie in this case, and the sheriff's recog- 
nizance cannot be put in suit, excepting for the benefit of the 

7 
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^^i5l* <^^^^tyi 218 has been decided by this Court,* then the plaintifi^ 

189S. ' who sues for the benefit of the state, is without remedy. And 

^-^'>^"^^ admitting the plaintiff could maintain a suit on the recogni- 

^""' zance, the remedy is uncertain, as the bond may always be put 

Hoimofl et ai [^ guit for the benefit of, and at the control of some other person. 

v27,"i5l We presume, therefore, the Court will, if possible, so construe 

the act as to secure the benefits intended by it. 

The counsel for the defendants insisted, 1. That the plain- 
tiff^s declaration is insufficient. Scire facias against sheriff's 
bail lies only where the sheriff has been sued, judgment render* 
ed on such suit, and execution shall have issued on such judg- 
ment. In the present case, there has been no suit or judgment. 
—Stat. p. 101,102. 

2. In support of their plea, they insisted, that the admission 
of Holmesj the delinquent sheriff, to the liberties of the jail, by 
fVteks^ the sheriff and keeper of the prison, was a voluntary es- 
cape, and the only right of action which the state had, was an 
action of debt against fVeeks^ to recover of him or his bail, double 
the amount contained in said extent. The original demand in 
favour of the state against the constable, the town of St. Albans, 
and Holmes, the delinquent sheriff, became merged in the right 
of action against IVeeks and bis bail. — Stat. 404-5, c/i. 4.9, no. 1, 
sec, 11. * 

The opinion of a majority of the Court was delivered by 

Prentiss, J. As the defendant's plea in bar in unquestiona- 
bly bad, and has not been relied upon at all, the only question 
to be decided, is, whether the matter contained in the writ of 
scire facias is sufficient to entitle the plaintiff to maintam it. 
Neither the treasurer of the state, nor the state itself, being a 
party to the recognizance, it is very clear, that the writ cannot 
be supported, unless the case comes within the first section of 
the statute, made in addition to and amendment of the act, con- 
stituting the Supreme Court of judicature and county courts, de- 
fining their powers, and regulating judicial proceedings. (Compf 
Stat. ch. 7, p. 101.) The statute provides, "that when any sher- 
iff or high bailiff hath been, or shall be sued for any neglect, de- 
fault, or unfaithfulness in his office and duty, ^adjudgment hath 
been or shall be rendered against such sheriff or high bailiff, for 
any such neglect, default, or unfaithfulness, as aforesaid, and eo^e- 
cution shall have issued thereon, and a non est inventus shall be le- 
gally made against such sheriff or high bailiff, on such execution ; 
and also when any sheriff or high bailiff shall have been, or may 
be committed to jail, on any execution, issued on such judgment as 
aforesaid, that then, and in every such case, the person or persons 
so recovering such judgment, may in his, her or their own name 
and right, sue out a writ of scire facias against any or all of such 
sheriff's or high-bailiff's bondsmen or sureties, returnable, &c. 
and unless satisfactory cause be shown to the contrary, such judge- 
ment had and rendered against such sheriff or high-bailiff, shall 
be affirmed against such bondsmen, surety or sureties, with legal 
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interest and additional costs." By the terms of the statute, to jj[^jy^ 
entitle a party to the remedy by scire faciasy against the sureties i^ae. ' 
of the the sheriff, there must have been a suit against the sheriff ^*>^v*^i^ 
for his neglect or dejault^ a judgment therein ascertaining his ^^"°"' 
neglect or default and the damages accruing therefrom, and an HoUiwi«e««. 
execution issued on suck judgment^ with a return of non est invent 
tus on such execution, or a commitment of the sheriff to jail 
thereon. In such case, the party so recovering such judgment^ 
may, in his own name and right, sue out a scire Jacias against the 
sureties of the sheriff, and such judgment so had and rendered 
against the sheriff may be affirmed against the sureties. By the 
language of the statute, the judgment which entitles the party 
to the writ of scire Jacias^ and which is to be affirmed against the 
sureties, is a judgment rendered in a court of record, in the 
course of a suit, founded on the neglect or default of the sheriff. 
The second section, in speaking of it, uses the emphatick words, 
^rendered by any court in this state,^^ In this case, there has been 
no suit against the sheriff for his neglect or default, no judgment 
against him, ascertaining his liability and the amount of dam- 
ages, nor any execution issued on any such judgment. The ex- 
tent issued by the treasurer against him, and on which he was 
committed to jail, may be in the nature of an execution, but it is 
not an execution isstud on a judgment^ rendered or recovered 
against him, in a suit for his neglect or default. The judgment 
to be affirmed^ must be one so rendered or recovered^ and the plain- 
tiff never having recovered any such judgment, there is no such 
judgment against the sheriff, which can be aflSrmed against the 
sureties. It is impossible, therefore, to bring the case within 
the terms of the statute. 

It has been argued by the plaintiff's counsel, that if the case is ^ 

not within the letter of the statute, yet it is within the equity 
of it, and that the object of the Legislature being to provide am- 
ple security for the faithful performance of the duties of the 
sheriff, and to give to every party injured by his neglect of duty 
an adequate and efficient remedy, the Court ought to give to 
the statute such a construction as will carry into effect this ob- 
ject. But as the plaintiff is not a party to the recognizance, 
the statute must be considered as creating the right as well as 
the remedy against the sureties, and having prescribed specifi- 
cally the mode in which the remedy is to be pursued, that mode 
must be followed, and the Court are not at liberty to adopt any 
other. Such appears to have been the principle adopted in the 
construction of a statute on the same subject, in New- York. It 
is there enacted, ^Hhat in case of any recovery^ by any party ag- 
grieved, against any sheriff, for any default or misconduct in his 
office, it shall be lawful for the justices of the Supreme Court, 
upon motion in open court, to order the bond so given by the 
sheriff to be put in suit against such sheriff or his sureties, or 
any or all of them." In the People vs. Speaker^ 1 8 Johns. R. 390, 
it was determined, that to entitle the party aggrieved by the 
default of the sheriff, to have the bond put in suit against the 
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jmImi^ <^onQD3Gnccd before a justice of the peace, and was brought bj 
1^36. ' appeal to Franklin county court, where the plaintiff filed the 
*-^^Y^^^ following declaration : — 
^^ And now the said Joseph Ellis in court, complains and de- 

HuiL clares against the said Samuel P. Hull^ in a plea that to the said 
/ Josqph the said Samuel render the sum of seventy dollars, which 

to the said Joseph the said Samuel P. justly owes, and from him 
unjustly detains, for that heretofore, to wit, on the 17th day 
of August, 1824, at, &c. the defendant, being one of the justices 
of the peace within and for the county of Franklin, did, in vir- 
tue of his said office of justice of the peace as aforesaid, join in 
marriage one Sally Ellis daughter of the said Joseph Ellis^ to and 
with one Benjamin B. Robinson^ of &c. and the said Joseph avers 
that the said Sally^ at the time of said marriage, was a minor un- 
der the legal age of eighteen years, and subject to the guardian- 
ship of the said Joseph^ her parent and natural guardian, to wit, 
at, &c. and the said Joseph further avers, that the said Joseph, so 
being the parent and natural guardian of the said Sally zs afore- 
said, did not at any time previous to, or at the time of said mar- 
riage, consent to, or approve of the same, and that the said Samr 
uetf justice of the peace as aforesaid, at the time of safd mar- 
riage, or any other time previous thereto, was not certified of 
any consent of the said Joseph to said marriage, but on the con* 
trary thereof he the said Samuel then and there well knew that 
the said Sally was a minor as aforesaid, subject to the guardian- 
ship of the said Joseph as aforesaid, and that the said Joseph at 
any time previous to, or at the time of marriage, did not con- 
sent to, or approve of the same, but wholly disapproved of the 
8^me, to wit, at, &:c. — By reason of all which, and by force of 
the statute in such case made and provided, the said Samuel hath 
forfeited to the said Joseph, so being the parent and natural guar- 
dian of the said Sally as aforesaid, the sum of seventy dollars, 
yet the said Samuel, though often thereto re^iuested, hath never 
paid to the said Joseph the said sum of seventy dollars, or any 
part thereof, but to pay the same hath ever neglected and refu- 
sed, and still.doth neglect and refuse ; to the damage of the said 
Joseph, as he says, ten dollars, to recover which debt, with said 
damages and just costs, this suit is brought. 

Royce, attorney for the plaintiff. 

To this declaration there was a general demurrer, and join- 
der in demurrer ; and the judgment of the county court being, 
that the declaration was insufficient, this writ of error was 
brought to reverse that judgment. 

The error assigned was the general error : — Plea, in nullo est 
erratum. 

After solemn argument^ the opinion of the Court was pro- 
nounced by 

Prentiss, J. This writ of error is sued, to reverse the judg- 
ment of the county court, in an action brought by the plaintiff 
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in error, to recover of the defendant, the penalty given hy the jJiS!!^**' 
4th section of the act regulating marriage and divorce. {Comp. "^SsS'' 
Stat. ch. 44, p. 361.) Whether the judgment is to be reversed or 
affirmed, depends on the sufficiency or insufficiency of the 
plaintiff's declaration. If the defendant's construction of the 
statute is correct, and the penalty was not incurred by him, 
unless he solemnized the marriage, both without publica- 
tion of the intention of marriage, and without the consent of 
the parent of the minor, then, to be sure, the declaration is bad ; 
for it is a settled rule in actions on statutes, that every circum- 
stance in the description of the offence, contained in the body 
of the clause which creates it, and gives the penalty or forfeit- 
ure, must be set forth, so as to bring the defendant within the 
statute. {Spiers vs. Parker^ 1 T. Rep. 141. Gill vs. Scrivens, 7 T. 
Rep. 27.) As the declaration does not negative the publication 
of the intention of the marriage, the single question, therefore, 
is, whether the defendant incurred the penalty, by solemnizing 
the marriage without being certified of the consent of the pa- 
rent, although publication had been duly made. 

The first section of the statute prohibits intermarriages with- 
in certain degrees, and declares them null and void. The sec- 
ond section gives authority to solemnize marriages, to every 
ordained minister in the county in which he is settled, and has 
his permanent residence, and to every justice of the peace with- 
in his proper sphere of jurisdiction. The third section provides, 
that previous to any marriage being solemnized, the intention 
thereof shall be published, in the manner therein prescribed; 
and it is made the duty of the person officiating in the publica- 
tion, to make and deliver to the parties a certificate, that the 
intention of marriage between them has been published agree- 
ably to law. Then follows the fourth section, which enacts, 
^that if any minister of the gospel^ or justice of thepeace^ shall join 
any persons in marriage^ without a cerlificate as aforesaid^ or 6«- 
fore such minister or justice is certified of the consent of the parents^ 
guardians or masters^ {if any there 6c,) if either party be a minor^ 
or shall othertoise than is expressly allowed by this act^ join any per" 
sons in marriage^ they shall^ severally^ forfeit and pay ^ fyc^ The 
argument on the part of the defendant is, that the statute must 
receive a strict construction, and that the word "or," which 
connects the two first clauses, being taken in its appropriate 
disjunctive sense, the statute does hot prohibit the j6ining of any 
persons in marriage, although one is a minor, without consent 
of parents, provided there has been a publication of the inten- 
tion of the marriage ; and that the concurrence of both circum- 
stances, publication and consent, which a copulative construc- 
tion would require, is not necessary to authorize the act. One 
objection which at once arises to this construction is, that if it 
makes publication of the intention of marriage supersede the 
consent of parents, it must also make the consent ot parents, in 
every case coming within the purview of the second clause of 
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chittend0», Edward Jones, appellant, vs. Amos B. Cooper, administrator of 
^^^Ss^'* James Stevens^ jr. deceased^ appellee. 

A bond of indminity, the eondition of which hu not been broken, ie not a claim which can be pror- 
ed before the oemminionen upon the eitate of the obligor, when represented insolvent, noiwith- 
etanding the condition may thereaAer wards be broken, and the obligee damnified. 

It is easential to a claim allowable by commiiaioners, that It be abeolnte, and that it do not depend 
upon a oontingenc J which may never happen. It most be d t kitum in prMeiUi, although it may 
be s^vtndmm in/kturo^ and uncertain in the amount: 

What will amount to a lireach of a bond of indemnity, and how it must be assigned. 

Where the condition of a bond is to do a thing «Ae» thereto rsfiMstsd, the request is a part of the 
•onditioft— « tcaTcrsable faot, and must be averred with all necessary ciicumstances of time and 
pkoe. 

THIS was an appeal from a report of commissioners. Stevens^ 
the deceased, on the 1 9th of January, 1819, was appointed 
guardian to one Jiancy Brewster^ and gave a bond to the judge 
of probate, conditioned for the faithful performance of the du- 
ties of said trust, which Jones Bie;ned, as surety. The bond on 
which this claim was founded, was executed by Stevens to Jones, 
to indemnify him against the bond on which he was surety. — 
Stevens received {300, the property of his ward, and died with- 
out accounting for the same. His estate was represented insol- 
vent, and commissioners appointed thereon, who allowed to the 
ward ^80,88. on account of said property. Jones^ also, present- 
ed a claim founded on said bond of indemnity, which was disal- 
lowed by the commissioners. He thereupon prayed an appeal, 
and filed with the probate court the following declaration of his 
claim, according to the provision of the statute, which, togeth- 
er with the appeal, was duly certified to this court. 

And the said Edward Jones hereby declares against the ad- 
ministrator on the estate of the said James Stevens^ jr. in a plea 
that to the said Edward J<mes the said administrator render the 
sum of one thousand dollars, which the said administrator un- 
justly detains from the said Edward Jones^ for that whereas the 
said James Stevens^ jr. in his lifetime heretofore, to wit, on the 
thirtieth day of March, one thousand eight hundred and twen- 
ty, by his certain writing obligatory, signed with his hand and 
sealed with his seal, and here ready in Court to be seen, the 
date of which is the same day and year last aforesaid, acknowl- 
edged himself to be holden and firmly bound unto the said £d- 
toard Jones in the sum of one thousand dollars, above demanded, 
to be paid to the said Edward Jones when he the said James 5/e- 
vensyjr. should be thereto afterwards requested. Yet the said 
James Stevens, jr. though often requested in his life time, has 
never paid the said sum of one thousand dollars, nor any part 
thereof, but wholly neglected and refused so to do, nor has the 
said administrator of the said James, since the decease of the 
said James^ though often requested to pay the same, ever paid 
the same or any part thereof, but wholly refuses, which is to the 
damage of the said Edward^ as he says, one hundred dollars, to 
recover which said damages and his said debt, this suit is brought. 
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And the said Amos B, Cooper, administrator as aforesaid, by ^^Mnb?' 
Wnu Brayton^ his attorney, comes and defends the wrong and iflaft> 
injury, when, &c. and craves oyer of the condition of the said 
writing obligatory, and it is read to him as follows : ^^Tbe con- 
dition of the above obligation is such, that whereas, the above 
bounden Jame# Stercens^jr. did on the 19th day of January, A. 
D. 1819, take out a letter of guardianship for Xancy Brewster^ 
of Richmond aforesaid, and executed a bond to Jabez Permiman, 
then judge of probate for the district of Chittenden, for the faith- 
ful performance of the trust reposed in him, as guardian for the 
said .ATancy, and whereas the above named Edward Jones signed 
the said bond, as surety for the above bounden James Stevens^ jr. 
Jfow if the above bounden James Stevens^ jr. shall well and faith/ ul* 
ly account with the judge of probate for all such money or property 
as has already or may hereafter come iiito his hartdsj belonging to 
the said Xancy Brewster^ together with the lawfd interest thereon^ 
at any time when he may be thereto requested by the said judge of 
probate^ or his successors in office, and shall well and trxdy indem- 
nijy and save harml-ess the said Edward Jones^ his heirs and assigns 
from all cost or expense whatever that h^s or may hereafter 
arise, or in any possible way accrue to the said Edward Jones^ by 
reason of being surety as aforesaid, then this obligation to be 
void ; otherwise to be and remain in full force and effect in law.^'- 
And now the said Amos B. Cooper pleads and says, that the said 
Edward Jones ought not to have or maintain his action aforesaid, 
thereof against him, as administrator as aforesaid, because he 
says no account hath ever been required of him according to the 
tenor of said bond, and that the said Edward Jones hath not at 
any time since the making of the said writing obligatory and 
condition thereof, hitherto been in any way damnified by reason 
or means of any matter, cause or thing in said condition contain- 
ed. And this he is ready to verify, wherefore he prays judg- 
ment, &c. 

The defendant also pleaded a second plea in bar, to which 
there was a demurrer. 

To the first plea in bar above recited, the plaintiff replied as 
follows : 

And now the said Edward^ in reply to the plea of the said de- 
fendant, so by him first pleaded in bar as aforesaid, says, that 
for any thing in said plea contained, he ought not to be preclud- 
ed from having and maintaining his said action thereof, because 
he says that the said James Stevens jjr, after his appointment as 
such guardian as aforesaid, did receive divers large sums of 
money, to wit, the sum of five hundred dollars, which came into 
bis hands and possession as such guardian, the proper goods and 
chattels of said Xancy Brewster^ and that the said James did not, 
during his life, account therefor with the judge of probate, when 
by said judge of probate thereto required and demanded, but 
thereof made default ; and at the time of his decease there 
remained in his hands, not by him accounted for, the sum of 
three hundred dollars, by reason of which, the said Edward 
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became, was, and is liable upon bis said bond to said court of 
probate, for the said sum for which said Sleotns was in arrear ; 
and so the conditions annexed to the bond of the said Janus to the 
said Edward have not been performed, and said bond has become 
forfeited. And this he is ready to verify; wherefore he prays 
judgment, &c. 

To this replication there was a demurrer, and joinder in de- 
murrer. 

After argument, the following opinion of the Court was pro- 
nounced by 

PR£Nns8, J. This is an appeal from the determination of 
commissioners, appointed to receive and allow claims against an 
estate represented insolvent ; and the general question arising 
in the case is, whether the pleadings show a demand in favour 
of the appellant, which be is entitled to an allowance of against 
the estate. 

By the act, regulating the settlement of testate and intestate 
estates, (Cbmp. staU ch. 44, sec. 89, 92) the commissioners on an 
insolvent estate are to receive, adjust, and allow all claims and 
demands against such estate, whether due and payable at the 
time, or payable at a future day. Without entering at large in- 
to the inquiry, what demands may or may not be proved against 
an insolvent estate, under these provisions of the statute, it is 
sufficient for the purposes of this case, to say, that where there 
is no subsisting debt or duty, or where the claim, if payable or 
to be satisfied at a future day, rests in contingency, and it is 
uncertain whether or not any demand will accrue, it cannot be 
allowed. There must be a present debt or duty, or a demand 
in prasenU, payable, or to be satisfied at all events infuturo* In 
the administration of assets in England, although an obligation 
for the payment of money absolutely at a day certain, though at 
a future time, may be. pleaded to an action brought by a simple 
contract creditor, yet a contingent security, as a bond to save 
harmless, if the contingency has not taken place, cannot be 
pleaded. (1 1 Vin. Abr. 305, — Goldsmith vs. ^/dnar^ Cro» Car. 
363. — HarrisorCs case, 5 Co. 28. — Bucklajid vs. JBrock, Cro. Eliz. 
315.) A similar principle prevails in the proof of claims under 
commissions of bankruptcy. It is settled, that where a bond is 
conditional, and not forfeited, and it rests in contingency wheth- 
er or not there will be a demand against the bankrupt, it cannot 
be proved under the commission. {Jllsopvs. Price^ Doug. 160. — 
Hancock vs. Enlzoistle, 3 T. R. 435.— ^oi^on vs. Lockhart, 6 T. 
R. 133) In cases of insolvent estates, where there is no pres- 
ent duty, and it depends on some future event, whether or not 
a demand will arise, it is obvious that no claim exists which can 
be proved before the commissioners. The mere uncertainty of 
the sum claimed, provided there is a legal remedy, or a demand 
inprcutnii^ although to be satisfied in futuro, will not deprive 
the creditor of relief against the estate under the commission. 
As the commissioners are authorized to receive and adjust all 
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claims and demands against the estate, every claim, however ^j^^l^* 
uncertain its amount, in case the remedy survives against the i8s& 
representative of the deceased, may be proved before the com- v^^v^^-' 
missioners; for as the creditor can look only to the estate of ^^ 
the deceased, if he is not allowed to come in with the other ^<m>«' 
creditors under the commission, and the estate is in fact insol- 
vent, he is without remedy. Of this nature is every claim, 
which arises out of gain or acquisition of the estate by the labour 
or property of another, or which is founded on a contract, which 
contains a duty vested in the obligee, and which the represent- 
ative of the deceased is bound to perform, and on which he is 
liable as such. Thus, if A. is bound to build a house for Bl 
before such a time, and A. dies before the time, his executors 
are bound to perform this; (5 Vin. Ahu 241) and 1 do not see 
why the claim ought not to be allowed, although the time of 
performance has not arrived, and the damages are uncettain. 
Rent, payable in future, as there may be^n eviction, and it may 
never become due, is placed on a difierent footing. But then 
the claim must be one which is capable of being liquidated and 
valued. A contract for the payment of a certain stated sum, or 
the delivery of certain articles of property, or for the perform- 
ance of specifick acts or services, if to be performed at all events, 
though at a subsequent time, may be the subjec^t of valuation ; 
but where the performance of the contract depends on a con- 
tingency which may never happen, it is evident that it cannot 
be valued. As the bond declared upon in this case is not for the 
payment of a sum certain, or the performance of an act at all 
events, so as to raise a present debt or duty, but h conditional, 
depending on a contingency, it follows, that there must at least 
be a breach of the condition, and a consequent forfeiture of the 
bond, to give the appellant a demand against the estate of the 
intestate. « 

The question then is, whether the bond declared upon is or 
is not forfeited ; and this question must be decided on the plead- 
ings. As no objection is made to the sufficiency of the plea in 
bar, the only question arising upon the first set of pleadings, re- 
spects the sufficiency of the appellant's replication. If the bond 
is to be considered a mere bond of indemnity, it is manifest that 
no sufficient breach is assigned, and the replication is clearly 
insufficient. In Griffith vs. Harrison^ 1 Salk^ 1 97, it is laid down, 
that where a counter bond or covenant is given, to save harm- 
less from a penal bond before condition broken, there, if the pe- 
nal sum be not paid at the day, and so the condition not preserv- 
ed, the party to be saved harmless does by this become liable to 
the penalty, and so is damnified, and the counter bond forfeited ; 
but if the counter bond be given after the condition of the ob- 
ligation is broken, or to save harmless from a single bill without 
a penalty, there the counter bond cannot be sued without a spe- 
cial damnification. As it does not appear from the pleadings, 
that the'original bond in which the appellant joined as surety 
for the intestate, was a penal bond ; or, if we are to intend that 
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^SmUHaIu' ^^ ^^'9 ^-^^^ there has been a breach of the condition of it, the 
ids& * appellant, according to the case just cited, should have set forth 
specially in'his replication how he was damnified ; and nothing 
snort of paying the money on the original bond, or at least be- 
ing sued upon it, would constitute a breach. {Taylor vs Wilson^ 
Camp. 625— Pati/ vs. Jonesy 1 T. R. 599.-1 Saund. 117 n. 1.) 
The mere fact alleged, that the sum of three hundred dollars, 
belonging to the ward, remained in the hands of the intestate, 
and i}ot paid over, at the time of his death, is no damage ; for 
the appellant may, notwithstanding, never be sued or charged. 
But it is insisted, on the part of the appellant, that the bond 
declared upon is conditional, not only to indemnify and save 
him harmless from the original bond, but also that the intestate* 
should well and faithf ally account with the judge of probate^ for all 
monw or property ^ which had then or might thereafter^ comt into his 
hanaSf belonging to the ward^ whefi thereunto required by the judge 
of probate } and that if this part of the condition of the bond is 
broken, the bond is forfeited* There is no doubt of the princi- 
pie, that if any substantive part of the condition of a bond is 
broken, the bond is forfeited at la«v. The case of Hodgson et 
ah vs. Belly 7 7. R. 93, is an authority to this effect. There 
the counter bond taken by the surety, was conditioned for the 
payment and discharge of the original bonds according to the 
true intent and meaning thereof, and also to indemnify and save 
harmless the surety from all damage, &c. and it was held, that 
as one of the original bonds had not been paid at the time it 
became due, a part of the condition of the counter bond was 
broken, and the bond was thereby forfeited at law. But wheth- 
er from a just construction of the condition of the bond in this 
case, it is any thing more in truth, when taken together, than a 
condition to indemnify and save harmless, may, perhaps, admit 
of a question. Assuming, however,«the construction given to it 
by the counsel for the appellant, we are then to inquire, wheth- 
er the replication sets forth any breach of that part of the con- 
dition which is relied upon. The replication alleges, that the 
intestate did not^ during his life^ account with the judge of probate 
for the goods and chattels of the ward in his hands^ when by the 
judge of probate thereto required and demanded^ but thereof made 
ftefaulty and at the time of his decease there remained in his hands 
^300 not accounted for. This in substance, is no more than say- 
ing, that the intestate had not performed the condition of the 
bond ; and such general statement is clearly insufficient* When 
the condition is to do a thing when thereto requested^ there the 
request is part of the condition, and must be averred with all ne- 
cessary circumstances of time and place (Fitzhueys. Dennington^ 
6 Mod. 227. — Deffeniy vs. Wilborey Cro. Eliz. 85 — Birks vs. 

Trippety 1 Saund. 33, n. 2 Bach vs. Owen, 5 7\ /?. 409.) The 

request to account, was a traversable fact, and should have been 
specially alleged, by a direct and positive averment. Instead 
of that, the averment is merely, that the intestate dU not ac- 
count when thereto required and demanded^ which, independent 
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of iU generality, is not a direct and positive, but, at the most, a ^i^^SSS^ 
mere argumentative allegation. It has been argued, that the J^ 
death of the intestate dispensed with the necessity of any re- 
quest, and that thereupon the bond became immediately forfeit- 
ed. But if by that event, the condition to account became im- ^^p*' 
possible to be performed, the consequence would seem to be^ as 
the condition contains no duty vested in the appellant, and none 
could accrue to him until a breach of the condition, that the 
bond, so far as it respects that part of the condition, is saved. 
If, on the other hand, the duty of rendering an account surviv- 
ed, and the condition remained to be performed, notwithstand- 
ing the death of the intestate, it devolved of course on his per- 
sonal representative ; and the request being parcel of the con- 
dition, there could be no breach of the condition, and conse- 
quently no duty accruing to the appellant, until request. 

As the replication shows no breach of the condition to ac- 
count, nor that the appellant has been in any way damnified, 
there has been no forfeiture of the bond, and consequently he 
has no cause of action, or any thing like a debiium inprasentu 
There is no debt due him, or any subsisting demand which can 
be allowed him. He has paid nothing, nor been put to any 
damage ; and it is not certain that he ever will be compelled to 
pay any thing* Whether be will be or not, is an event depend- 
ing on contingencies which may never happen. If, however, 
he should be made cbargeabje, and a debt spould hereafter arise 
upon th^ bond, the personal representative of the intestate, not- 
withstanding the commission is closed, would still be liable, if 
the estate is not in fact insolvent, and assets remain after paying 
the debts allowed under the commission, unless the surplus es- 
tate has been distributed among the heirs by a decree of the 
court of probate. In such case, he will be discharged, and the 
heirs will be liable, to the extent of the estate, real and person- 
al, decreed to them, in proportion to their respective shares. 
(Comp. Stat. ch. 44, sec. 80.) As we are aU of opinion, that the 
replication to the first plea in bar shows no bteach of the con- 
dition of the bond, it must be adjudged insufficient. As this de- 
cides the case, and the appellee is consequently entitled to judg- 
ment, it becomes unnecessary to notice the second plea in bar, 
or give any opinion upon its merits. • 

Judgment for the appellee. 

Chi. Adams^ for the appellant. 

Wnu Brayton^ for the appellee. 
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lass. Truman BAaNsr vs. Samuel, Elias, and Iba B1.1S8. 

(1 D. Chip, Rep. 399.) 

|f OM traveru the ftcU, and uka imoo opoo a bad plea, instead of demurring to the lanie, he can- 
not aTail hiauelfof a new trial, on the ground that testimony waa admitted, contrary to the gen- 
eral rule of evidence, prorided it wae pertinent to the %stu$ joined} nor will a new trial be granted 
for the 'defeet in pleading* 

Whether the iarae found be tDuaaterial, or otherwiee, ii a qneeUoo properiy ariaing on a motion in 
arreet of judgment. But though the plea might have been bad on demurrer ; yet, if the Court can 
diecoTor that eubttantial justice has been done by the Terdiet, they will not arrest the judgmentt 
but will consider the party as having waived all objections to the proof of the Acts on which he 
has takm issue. 

THIS was an action of assumpsit, on a promissory note of the 
following tenor, to wi/, 

Jericho^ April 18, 18 14. 
*" We jointly and severally promise to pay Truman Barney ten 
thousand feet of good merchantable pine boards, on the first 
day of October, 1819, at the saw-mill by us hired of said Bar- 
ney. (Signed,) samuel bliss, 

ELIAS BLISS, 
«RA BLISS. 

On the trial of the issue joined to the plaintiff^s replication 
to the defendant's second plea in bar, the defendants ofiered to 
show by parol, that the agreement on which said note was given, 
and made at the time of the execution thereof, was, that the 
same should be made payable on the fifth day of October, 1819, 
instead of the^r^t day of October, 1819 ; and that the note was 
written, by the mistake or fraud of the plaintiff, to be made pay- 
able on the first day of October, 1819. To the admission of 
which evidence the plaintiff objected ; but the court overruled 
the objection, and permitted said evidence to be given to the 
jury. And the court then and there charged the jury, that if 
they found from the parol evidence, thus admitted, that the note 
was written by the mistake of the plaintiff, and that there was 
an agreement by parol, at the time the note was executed, that 
the same should be made payable on the fifth of October, 1819, 
and that the defendants had turned out and designated the 
10,000 feet of boards, mentioned in said note, on the said fifth 
day of October, 1819, agreeable to the tenor of said agreement, 
to find a verdict for the defendants. To which charge of the 
court, as i^ell as to the admission of said evidence, the plaintiff 
excepted. 

The said plea and replication were as follows :— 

The defendants for further plea in this behalf, by leave of 
court, &c. say, that the plaintiff, from having and maintaining 
his said action thereof against them ought to be barred, be- 
cause, they say, that the Agreement between the parties, upon 
which said note was given, was that the defendants should pay 
the said 10,000 feet of boards on the fifth day of October, 1819, 
and that the said note as the same is written, was procured by 
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the mistake or fraud of the said Truman^ and that ou the said ^{ ^^ 
fifth day of October, 1819, at the said mill, in the said dedara- i8s& 
tion mentioned, they did measure the said 10,000 feet of good i^^v^^i^ 
merchantable pine boards, and piled the same in a safe and se- ^^*^ 
cure place, at said mill, for the said TVumon, of which the said bum, Mai. 
Trumanj then and there had notice ; and that said boards are 
still at said mill, ready for the said TVumon, all which they are 
ready to verify. — Whereupon they pray judgment, that the 
plaintiff from having and maintaining his said action thereof 
may be barred, and they have their costs. By Adams. 

To which the plaintiff replied, that he ought not to be barred, 
b &c. because he says, that the agreement on which said note was 

given, was not that the said defendants should pay the said 
10,000 feet of boards on the fifth day of October, 1819, and that 
the said note as written, was not procured by the mistake or • ' 
fraud of the plaintiff, and that the defendants did not on the 
laid fifth day of October, 1819, at the said mill, in said declara- 
tion mentioned, measure the said ten thousand feet of good mer- 
chantable pine boards, and did not pile the same in a safe and se- 
cure place, at said mill, for said Truman^ nor did the said Tru- 
num then and there have notice thereof; and also, that the said 
boards are not still at said mill, for the said Truman ; all which 
be prays may be inquired of by the country. 
And the defendants do the like, &c. ' 

The Jury having returned a verdict for the defendants, the 
plaintiff moved the court for a ntw trials for the mattQi*s con- 
tained in the exceptions aforesaid ; and also, in arrest oj judg- 
ment^ for the immateriality of the issue. 

And now, at this term, the cause was argued upon both mo- 
tions ; whereupon the following opinion of the Court was pro- 
nounced by 

pRSNTiss, J. The application for a new trial is founded on 
exceptions to the opinion of the court, in the admission of cer* 
tain testimony on the trial, and in the charge given to the jury. 
It appears that the plaintiff, in his replication, traversed the facts 
stated in the defendant's plea in bar, and tendered an issue, which 
was joined. 

Whatever evidence, therefore, was pertinent to prove the 
facts thus put in issue, was properly admissible ; for, as no evi- 
dence not relating to the issue can be received, so the court 
cannot reject that which is pertinent to it. That the evidence 
which was admitted applied to the particular facts put in issue, 
cannot admit of a question ; and as to the proof being by parol, 
the plea must be taken to state, and of course the replication to 
put in issue, facts resting in parol. The direction to the Jury 
was, in substance, to return a verdict for the defendants, if, from 
the evidence thus admitted, they found the facts contained in 
the plea ; and surely, there was nothing wrong in this direction. 
Issue being taken on the plea, that issue was to be tried ; and the 
jury were bound, and of course were properly directed, to find 
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^^SSiS^ ^^^ ^^^^ of the matter thai pat in issue. If the matter contain* 
i^K- ed in the plea amounted to Ho defence, the plaintiff might have 
demurred ; but having taken issue on the plea, the court vrere 
not called upon by the state of the pleadings to decide, whether 
*^^ the facts put in issue would, or would not, amount to a defence. 
The Judge, at the trial, is never to decide on the pleadings; 
nor is a new trial ever granted for a defect in the pleadings. 
{Mejfer vs. McLean^ 1 Johns, Rep. 509.) If the pleadings author* 
ize the admission of the evidence, and the direction to the jury 
is such as the state of the pleadings requires, it is altogether 
immaterial, on an application of this sort, whether the pleadings 
be good or bad. If the pleadings are bad, it would be quite idle 
to award a new trial. In such case, the party, if he has any 
remedy, must seek it in another form. The evidence which 
was admitted bein^ pertinent to the issue, and the direction to 
the jury being to find according to the truth of the evidence, 
there is no ground for a new trial, and the motion must be 
denied. 

The question as to the materiality of the defendant's plea, vei^ 
properly arises on the motion in arrest. If the plea is so defec- 
tive, in substance, that the merits cannot be considered as having 
been determined, this motion must prevail. But if the issue tak* 
en determines the right, and substantial justice has been done, 
the Court ought not, after verdict, to arrest thejudgment, although 
the plea might have been bad on demurrer. In a court of equity, 
it is a clear principle, that a contract will not be enforced, which' 
has been prepared contrary to the intent of the parties, by mis* 
take or fraud ; and the defendant will be allowed to prove by 
parol evidence, ths^t the written instrument does not correctly 
and truly express the agreement, but that there is an omission 
or insertion of a term, or some material variation, contrary to 
the intent and understanding of the parties. (1 PhiL Ev. 450.) 
Indeed, it seems to be established, that relief may be had aeainst 
any deed or contract in writing, founded in mistake or fraud, 
whether the mistake is set up affirmatively, by bill, or as a de<- 
fence. (2 Atk. 31. 1 Ves. 317. 3 Fa. 573. 5 Fts. 395. 6 Vts. 
328.) The doctrine of the common law, however, appears 
to be, that the written instrument furnishes better evidence of 
the agreement of the parties, than any that can be supplied by 
parol ; and the rule in a court of law, therefore, is, tnat parol 
evidence cannot be admitted to contradict a written agreement, 
or to vary its legal operation, and is never received, except in 
cases of fraud, or latent ambiguity, or to ascertain an independ- 
ent collateral fact. If the instrument is complete in itself, and 
will have an effective operation without the aid of parol evi* 
dence, the evidence cannot be received ; and whenever it has 
been received in the case of wills, it has been admitted to ex- 
plain that, which, without such explanation, could have had no 
operation. The case of receipts, however, like any other mere 
acknowledgement or admission in writin|, which contains no 
contract, is exempt from the application of the rule ; and a re- 
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ceipt, although absolute in its terms, and expressed to be in full| ^Mmlbe?* 
is not conclusive, and parol evidence is admissible to explain or isas. 
contradict it. {Stration vb. Rastally 2 T. Rep. 366. 5 Fm. 87.— v^^-v^^ 
Stackpolt vs. AmoUj 1 1 Mens. 27. — Mclnsiry vs. Pearswell^ 5 *^ 
/ohm. -Rep. 3l9.-*-Jlfary/and Imurance Co. vs. Pruden's AAafr^ 6 Btiti»«t*»- 
Cronc^ 838.) So a party has been admitted to aver against the 
terms of a written contract, in order to avoid a plea of the stat- 
ute of osury, by showing that the matter, which brought the 
transaction within the statute, was introduced by mistake, and 
there was no corrupt agreement. {J^eouon vs. Whiiley^ Cro. Car* 
501.) With the exception of these instances, the rule seems to 
be invariable in a court of law, that parol evidence cannot be 
received to contradict a written instrument, or vaiy its legal op- 
eration, on the ground of mistake pr otherwise. (I PhiL Ev. 433, 
441, Z.'-^Hoare vs. Graham^ 3 Camph. 67. — Hogg vs. Snaithj 1 
TaufU. 347.) Where there has been a contract in writing for the 
sale of goods, specifying the quantity and the price, neither of the 
contracting parties will be allowed to prove by parol evidence, 
that the agreement, as to the price, was different, or that a dif- 
ferent quantity was to be delivered. {Graves vs. Ashlin^ 3 Campb. 
426.) In Thompson vs. Ketcham, 8 Johns, Rep. 189, it was held, 
that if no time of payment be expressed in a note, the law ad- 
judges it payable immediately, and parol evidence is inadmissi- 
ble to show a different time of payment. And in Fitzhu vs. Run- 
yon^ i Johns. Rep. 375, it was determined, that parol evidence 
was inadmissible, to show that a note, payable in 1810, was made 
60 by mistake for 1811. This rule, however, is a rule of evi- 
dence merely, and it is competent/or a party to waive the bene- 
fit of it," if he chooses so to do. Admitting that the defendant 
might have been estopped to aver a mistake in the note, and 
that the plea would have been had on demurrer, yet if the mat- 
ter set up in the plea is a defence in equity, and the plaintiff, in- 
stead of demurring, has chosen to take issue on the plea, and go 
to trial, he ought to be considered as having waived all objec- 
tion arising out of the rules of evidence, and to have put the de- 
cision on the justice and conscience of the c^se ; and if the ver- 
dict is agreeable to the equity of the case, and determines the ^ 
right, the judgment ought not to'be stayed. There are many 
cases, in which a party has been held to have waived a legal ob- 
jection, of which he might have availed himself. If the plain- 
tiff or defendant, instead of demurring, take issue upon a repli- 
cation or rejoinder, containing a departure, and it is found 
against him, the court will not arrest the judgment. (2 Sound. 
84. a.) So, if a fact to which an estoppel applies, be distinctly 
averred or denied by one party, and the other party, instead of 
pleading the estoppel^ take issue on the fact, he thereby waives 
the estoppel, and rests the case on the truth of the fact. Thus, 
in debt tor rent upon an indenture, if the defendant plead nilha" 
buU in Unenuntis^ the plaintiff may reply the indenture and estop 
him ; or, if the declaration is on the indenture, and the estoppel 
appears on the record, the plaintiff may demur. But if the plain- 
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^^ISSbS^ ^^^ ^^^' ^^^ ^^'y ^^ ^^^ estoppel, bot reply habuit^ the jury shall 
lasB. • find the truth. (1 Salk. 277. Bull. Jf. P. 270.) In Myer vs. 

''^"^^^^'^ McLean^ 2 Johns. Rep, 183, where the defendant pleaded nil 
^^^ debet to an action of debt on judgment, and the plaintiff went to 

BiiM,etaL (rial ou it, the court refused to^arrest the judgment, considering 
that the plaintiff having treated the plea as a legal plea, and hav- 
ing gone to trial upon it, he could not, after verdict, allege any 
thing against it, but was concluded by his own acts. It the facts 
contained in the plea in the present case, had been admitted in 
evidence on the general issue, without objection, the court 
would not, on a motion for a new trial, inquire into the legality 
of the proof, but would consider the objection as waived. By 
taking issue on the plea, and consenting to go to trial, the plain- 
tiff must be considered as having waived all objection to the 
proof of the facts; and the facts being a defence in equity, and 
the issue determining the right, there is no reason why judg- 
ment should not be given on the verdict. 

Judgment for the defendants. 

Wm» A. Griswold^ J. C. Thompson^ and B. Turner^ for the 
plaintiff. , 

Chi. Adams^ for the defendants. 



JVMUtis Joseph Weeks, defendant below, vs. Samuel Wead, plaintiff be- 
'fST' low.— m ERROR. 

In the wte of poraopial ehatttli, where the conveyance ia abiolate, the want of a change of poaaee. 
aioB u not merely j»ri«ia /acta evidence of fraud, hot ia a circumatanoe per aa, which randan the 
tranaactioo firandolent and void. 

And, no atipalation in the contract of aale, that the vendor shall remain in poaieaaion will take the 
eaae out of the rule which reqniree a change of poaaeeion, if from the nature ^fike tranaoctiim, 
the aale ia abaolnte, and poaieaaion can accompany it. 

ERROR, to reverse a judgment of Franklin county court. 

The action below was trespass for taking a horse. Plea, not 
guilty ; with special notice, that the defendant below would give 
in evidence on the trial, that he, as high bailiff of said county, 
took the horse from the possession of one Brenton Freeman^ and 
sold him as his property, by virtue of an execution, to him di- 
rected, in favour of Shiveric Holmes^ the sheriff of said county, 
against the said Brenton Freeman and one Welcome Freeman* 

It appeared on the trial, that the horse in question, together 
with another horse, were purchased by said Brenton Freeman^ 
of the said S. Holmes — that some months afterwards, they were 
attached, together with a pair of oxen, at the suit of /• Draper ^ 
upon a debt for which Wead^ (the plaintiff below,) was holden, 
N and also at the suit of said Wead; and that while in the custody 

of the officer, the horses were purchased by Wead^ at apparent- 
ly a fair price, which was paid, and the horses taken into pos- 
seuion of Wead^ where they were kept from eight to ten days, 
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two days of which time they were driven by his man, and em- jJwHwy"' 
ployed in drawing boards for one Hapwood^ a creditor of Bren- i®*- ' 
ton Freeman^ which laboar was by Hapwood^ placed to the cred- v^^s^-^^^ 
it of said Brenton Freeman — that after the expiration of the said ^^ 
ten days, they went back into possession of the said Brenlon Free' '*'^**^" 
many (who lived aboat two miles from Wead^ and by the con- 
sent and permission of Wead^ by whom they were used and driv- 
en in Brenton Freeman^s employ until some time in the month 
of August following, which was about six months, when one of 
them was sold by nead. The other horse still continued in the 

fossession of said Brenton Freeman^ and in his employ, until 
)ecember, which was about ten months from the time of the 
alleged purchase by Wead^ when it was taken, as alleged, by 
the defendant on the execution against Brenton Freeman and 
fV. Freeman and sold in part satisfaction of said execution. The 
purchase by Wead appeared to be a matter of considerable no- 
toriety ; and that the horses were his property, to be pretty gen- 
erally understood in the neighbourhood. There was no evi- 
dence to show that it was known in St. Albans, where Holmes 
resided, that Wead claimed the horse, though it appeared that 
Holmes was informed by a witness, the day before the levy, that 
Wead claimed the horse. 

The counsel for the defendant below requested the court to 
charge the jury, ^Hhat if they should find from the evidence, that 
after the purchase of the horse by Wead^ he used the horses eight 
or ten days, and part of that time, they were used in the employ 
of Freeman^ and then by the permission and consent of freadj 
said horse went into the possession of said Freeman^ and there 
remained until taken by the defendant on the execution — that 
those facts constitute, or go to prove a fraud in law, and the 
horses were liable to be taken by the creditors of Freeman.^^ 
This the court refused to do ; but did charge the jury, ^Hhat actu- 
al possession must accompany the sale, and be so continued as 
to establish the fact of the sale, and render the same a matter 
of publick notoriety : — that the property of A, may be honestly 
loaned to B. and the loan continue so long, and under such cir- 
cumstances, as to amount to a fraud in law, if not in fact, as 
against creditors — that if the jury found in this case, that there 
was not such a possession accompanying the sale to Wead^ or 
that the sale was not fair and bonafide^ or if the sale was fair for 
a valuable consideration, the property actually transferred, and 

tossessed by Wead^ and that he had suffered the property to go 
ack into the possession of Freeman^ and there to remain so long, 
and under such circumstances as to give to him a false cred- 
it, that they would consider it a fraud in law, if not a fraud in 
fact." 

Under this charge, the jury returned a verdict for the plain- 
tiff below, and the court rendered judgment thereon. And 
it was to reverse this judgment, for the errois apparent in 
the said charge, that the present writ of error was brought. 

9 
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1896^ 



Weeks 

W<wd. 



The Court declioed beariog the counsel for the plaintiff in 
error. 

Svtifi, for the defendant in error. No presumption is to be 
made in favour of a bill of exceptions. It is different from a 
stated case, or special verdict, whicb are suffered to contain eve- 
ry fact, in the least material to both parties ; whereas, a bill of 
exceptions is drawn up by one party, and contains the matter 
excepted to, with just enough to connect such matter with the 
trial. 

And it is believed that a writ of error, founded on the refusal 
of the court to charge the jury as requested, or upon a supposed 
misdirection, cannot be sustained, unless the bill of ei^ceptions 
expressly profess to contain all the evidence to the point in 
question, as in this case, all the evidence relating to the question 
of fraud.. 

The defendant contends that the county court were not oblig- 
ed to charge the jury as requested by the plaintiff in error. 

By the common law, the property in personal chattels, as be^ 
tween the parties to a sale, passes by the contract without de- 
livery. As to the creditors of the vendor, it was early decided 
that the want of delivery and change of possession was one of the 
evidences of fraud. And one reported case in England and one 
in the United States have gone further, and decided^ that where 
the sale is absolute and unconditional, such want of delivery and 
change of possession is, itself, a fraud. — 1 T. Rep. 587, Eldwards 
ys^Uarbm — 1 CrancA, 309, Hamilton vs. Russell. 
. It is contended that the weight of authorities is not in accord- 
ance with these two cases. 1 Aik. 167, Ri/al vs. Roll fy Budcnell 
vs. Raiston^ there cited. -^3 Con. Rep. 431. — Long on saUs^ 79, 
80. — 1 JSs/>. R. 206, (notes,) 1 Shep. Touch. 67. — 2 Boss fy PulL 
59, Kid vs. Rarolinson. — 2 Esp. R. 574, Cross vs. Glode. — 5 Esp. 
R. 22, Hoffman vs. Piil.~b T. R. 420, Esiwkk vs. CaiUoud.-— 
6 East 251, Dewey vs. jBoynion.— -15 Mass. 244. — 5 Johns. 261, 
Barrow vs. Paxton. — 4 Taun. 8.23, fVatkins vs. Birch. 

If a sale has been founded on proper consideration, and con- 
summated by delivery and a notorious change of possession at 
the time of the sale, no reported case has decided that a subse- 
quent possession by the vendor should furnish a legal presump- 
tion that the original transaction was not bona fide. — 1 Shep* 
Touch, 67.-^1 Szoi/Vs Dig. 273, and most of the cases above 
cited. 

In this case, as the intent of the parties in the sale is not de- 
termined by any conclusion of law, but was properly submitted 
to the jurv, as a question of fact, their verdict, which has nega- 
tived all fraudulent purpose, and all false credit and imposition 
on third persons, ought not to be disturbed. — 9 Johns. 135, 
Mclnstry vs. Tanner. — 2 Boss, cjr Pul. above cited. 

Tlie opinion of the Court was pronounced by 

Prentiss, J. It has been repeatedly decided in this s^ate, 
that to give validity to the sale of personal chattels, as against 
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creditors, there nauBt be an actual and visible change of poesess*' 
lOD^ and that the retention of the poesession by the vendor will 
render the conveyance fraudulent and void. This doctrine was 
recognized and adopted in the case of Durkey vs. Mahoneyj de* 
cided at the last term in Chittenden county, and, it is believed, 
has been uniformly acted upon by the courts of this state, for the 
bat fifteen years. 

Although a valuable consideration may have been paid, and 
the real intent of the parties may have been to transfer the prop* 
erty, yet, the possession continuing with the vendor is regarded 
is giving him a collusive credit, and as operating as a deceit 
and fraud upon creditors. The conveyance, therefore, is held 
void as to creditors, though there may be no fraud in fact,Jn 
the transaction ; for the law, which is in all cases the judge of 
fraud arising out of facts and intents, infers fraud from the want 
of a change of possession, as well on the principles of the com* 
non law, as upon the construction of the statute against fraudu- 
lent conveyances, which, in this state, is in substance the same 
as the 13 Eliz. Whatever seeming contrariety there may be in 
the opinions and decisions on this subject, or however they may 
be supposed to have fluctuated and varied, the true principle to 
be extracted from the adjudged cases is, that where the convey- 
ance is absolute, the want of a change of possession is not mere^ 
ly prima facie evidence of fraud, but is a circumstance, ptr «e, 
which renders the transaction fraudulent and void. 

In TVomeV case, 3 Co, 80, an assignment of goods was held 
fraudulent and void, although there was a prior debt and a good 
consideration, as between the parties, because, amongst other 
reasons, the donor continued in possession and used them as his own. 
A similar case is stated in Shep* Touch. 66, and the sale said to 
be void for the same reason. Although these cases were attend- 
ed with several other circumstances of fraud, yet they seem 
dearly to establish the principle, that a sale, unaccompanied 
with possession, is in judgment of law fraudulent. Such appears 
to have been the doctrine of Lord Coke, in Stone vs. Gruhham^ 
2 Bul$t. 222. He there says, "an absolute conveyance, and a 
cofUimjumce in possession afterwards, shall be adjudged in law 
fraudulent.^' And in Bucknal vs. Royston^ Prec. in Chan. 287, 
Sir Edvmrd Northey said, it had been ruled forty times in his 
experience, at Guildhall, that if a man sells goods, and contin- 
ues in possession as visible owner, it is fraudulent and void as to 
creditors, and that it had always been so held. Viner refers to 
these and other cases as settling the principle, and adopts it as 
established law. (13 Fm. Abr. 516.) In Edwards vs. Harben,2 
T* Rep. 587, the principle is laid down in the most distinct and 
explicit terms. The court said, that they had consulted with 
all the judges, who were unanimously of opinion, that unless 
possession accompanies and follows the deed, it is fraudulent 
and void ; that the point they had considered was, whether the 
vrant of possession was only evidence of fraud, or was such a cir- 
cumstance per ^e, as made the transaction fraudulent in point of 
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'ji^^f' law, and they were all of opinion, that if there was nothing but 
1896. the absolute conveyance, that, in point of law, was fraudulent. 
It has since been frequently ruled at Nisi PriuSf that where 
goods have been suffered to remain with the vendor, and to be 
^««<>- used as his own, the sale is fraudulent in law. It was so held in 
the cases of Paget vs. Puchard^ I Esp. Cos. 205, and WardtU vs. 
Smilht 1 Campb. Cos. 202; and in the latter case, Lord EUenbo^ 
rough held, that the possession of the vendee must be exclusive 
and entire, and that a joint or concurrent possession with the 
vendor would not avail. 

The principle has received the sanction of some of the ablest 
lawyers, and been recognized and adopted as a rule of decision 
bv some of the most enlightened courts, in this country. In 
iJawes vs. Cope, 4 Binv. 258, Tilghman^ Ch, J. 8ays,'*the general 
principle with regard to the assignment of personal chattels, is, 
that where the deed contains an absolute immediate assignment, 
it is necessary that the possession should accompany and follow 
It, otherwise it will be fraudulent under the statute of 13 EHz» 
and, indeed, at common law.^' In Hamilton vs. Russell^ 1 Cranch^ 
309, the SupremeCourt of the United States adopted the prin- 
ciple in the fullest extent. Marshall^ Ch. J. says, ^4n some ca- 
ses, a sale of a chattel, unaccompanied by the delivery of pos- 
session, appears to have been considered as an evidence or badge 
of fraud, to be submitted to the jury, under the direction of the 
court, and not as constituting in itself, in point of law, an actual 
fraud, which rendered the transaction, as to creditors, entirely 
void. Modern decisions have taken this question up upon prin- 
ciple, and have determined, that an unconditional sale, where 
the possession does not accompany and follow the deed, is, with 
respect to creditors, on the sound construction of the statute of 
,' Eliz. a fraud, and should be so determined by the court.^^ And, 
after stating the case o{ Edwards vs. Harben^ he adds, ^^this codrt 
is of the same opinion. We think the intent of the statute is 
best promoted by that construction, and that fraudulent convey- 
ances, which are made to secure to a debtor a beneficial inter- 
est, while his property is protected from his creditors, will be 
most effectually prevented, by declaring that an absolute bill of 
sale is, of itself, a fraud, unless possession accompanies and fol- 
lows the deed." In Slurtevant vs. Ballard^ 9 Johns. Rep. 337, 
iChify Ch. J. is equally explicit on the subject. After remark- 
ing that if the sale, in that case, had been absolute on the face 
of it, and possession bad not immediately accompanied and fol- 
lowed the sale, it would have been fraudulent as againts credit- 
ors, he proceeds to say, ^'and the fraud, in such case, would have 
been an inference or conclusion of law, which the court would 
have been bound to pronounce. This is a well settled principle 
in the English courts. It is to be met with in a variety of cases, 
and especially in that of Edwards vs. Harben^ and it has been 
recognized and adopted by some of the most respectable tribu- 
nals in this country." Judge Swift, in his late valuable work, 
speaks of the principle as one which is perfectly well settled. 
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In remarking upon the case of Brooks vs. Powers j 1 5 Mass. 244, ^^ 
where it was held, that the possesBion of the vendor, after an ini!^* 
absolute sale of personal chattels, is not conclusive evidence of v^'v^^ 
firaud, be says, ^Hhis decision is opposed to the whole current of ^^ 
authorities, and if recognized, would enable every debtor to 
make a secret conveyance of bis property, and retain the pos- 
session of it against his creditors, and almost entirely defeat the 
beneficial operation of the statute against fraudulent conveyan- 
ces."—! Swift's Dig. 269. 

These decisions and opinions form an accumulation of author- 
ity, which would seem to be altogether sufficient to establish the 
role, that where the conveyance is absolute, the possession must 
accompany and follow the sale, unless the nature and circum- 
stances of the property itself prevent an immediate delivery, as 
in the sale of a ship or goods at sea, or the sale will be fraudulent 
and void. It is not to be understood, however, that the rule 
which requires a change of possession, is confined to those cases 
only, where the conveyance is absolute in terms, and the vendee 
is entitled to immediate possession from the stipulations in the 
deed itself. Although the language of the cases may seem to 
import an exception, generally, of all sales not absolute and un- 
conditional, yet the sales spoken of and intended as exceptions 
to the rule, are such only as make the possession consistent with 
the deed. Such was the case of Cadogan vs. Kennetj Camp. 432. 
There, a husband, before his marriage, having conveyed to trus- 
tees, all his household goods, to the use of himself for life, to his 
wife for life, remainder to the first and other sons of the marriage, 
in strict settlement, it was held, that the possession of the hus- 
band was not fraudulent against a creditor whose debt existed 
at the time of the settlement, because the possession was in pur- 
suance and in execution of the trust, and so consistent with the 
deed. All the cases of marriage settlements, and assignments 
of goods in trust for the wife, are of the same nature, and rest 
upon the same principle. {Haselingion vs. Gillj 3 T. Rep. 620 n. 
Cross vs. Glode^ 2 Esp. Cos. 574. — Lady Aruiidle vs. Phtpps^ 10 
Fef. 150.) But an assignment of goods, with condition that 
possession shall not be taken till forfeited, or the insertion of a 
clause in a bill of sale, where the sale is otherwise absolute, that 
the vendor shall remain in possession, will not make his posses 
sion consistent with the deed, or take the case out of the rule. 
In Ryall vs. Rolh^ 1 Atk. 167, Mr. Justice Bumei said, that the 
continuance of the debtor in possession of goods mortgaged, 
made the conveyance fraudulent at common law, and that the 
13 EHz. provided against it that it should be void. And in the 
case before cited of Slurtevant vs. Ballardj it was determined, 
that a sale of chattels, specified in the bill of sale to be for the 
consideration of a certain sum of money, and also that the vendor 
should have the use and occupation of them for the space of 
three months, hiding unattended with possession, was in judg- 
ment of law fraudulent and void. In such cases, the reason of 
the law requires a change of possession, as much as in the caie 
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^Jg*^ of sales formally and strictly absolute, and no distinction exists, 
UB^ * or can be recognized between the respective cases in tiiis re^- 
>i^'>f^^^ pect If the mere insertion of a clause in the bill of sale, cre* 
^^ atiog a condition, or a stipulation in the contract of sale, that 
^^*^ the vendor shall remain in possession, will, of itself^ take the 
case out of the rule, which requires a change of possession, it 
will always be in the power of the parties to evade the operation 
of the rule, and it will cease to have any effect The form of 
the conveyance can make no difference, if from the nature of 
the transaction, the sale is absolute, and possession can accom- 
pany it 

Indeed, the rule appears to apply to all cases, except where 
the purpose of the conveyance and the nature of the transaction 
entitle or require the vendor to continue in possession, and the 
law, considering it necessary and justifiable, approves and per* 
mits it There are certain special cases in which a change of 
possession has been dispensed with, and which, from their pe^ 
culiar character have been treated and admitted as exceptions 
to the general rule. Such is the case of a loan of money to buy 
goods, and a sale in the nature of a nnortgage or security for 
• the loan, as Maggott vs. Mills^ 1 Ld. Raym. 386 ; and the case 
of a purchase at a sheriff^'s sale, and leaving the goods in the 
possession of the judgment debtor, out of benevolence, and for a 
temporary and honest purpose, as CoU vs. Davis^ 1 Ld. Rmfm. 
724, and Kt/d vs. Razolinson^ 2 Bass. ^ Pull. 59. To these may be 
added the case of Bucknal vs. Royston, Prec. in Qian. 285, where 
goods on board of a ship, going on a voyage, and the produce and 
advantage which should be made of them, were sold as security for 
the repayment of money lent by the vendee, and the vendor, be- 
ing the supercargo of the ship, was entrusted with the possession 
of the goods, to negociate and sell them for the advantage of the 
vendee. On the special circumstances of the case, the possession 
necessarily arising out of the nature of the transaction between the 
parties, they liaving in view an honest purpose, and the trust 
appearing upon the face of the bill of sale, the conveyance was 
held valid. 

Except in instances coming within some of the exceptions 
stated, the rule appears to be invariable, that the continuance 
of the vendor in possession as visible owner, does, of itself, 
render the sale fraudulent in construction of law, and void as to 
creditors. The case o( Manton vs. Moore^ 7 T. Rep. 63, where 
the particular situation of the goods in question was held to 
supersede the necessity of an actual delivery, does not at all in- 
terfere with the rule. There the vendor having procured the 
goods, which were materials of bulk, with money advanced to 
him by a canal company, and deposited them on the banks of 
the canal, for the purpose of being used by him as engineer in 
the employment of the company, afterwards executed a bill of 
sale of them to the company, delivering a half-penny in the name 
of the possession of the materials. It was held, that as the goods 
were on the premises of the company, and apparently in their 
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poflBesaion before the bill of nale was executed, no other poseesft* ^r^muim, 
ion wii8 necessarjy or could have been. given ; and that the vend- ?«£'* 
or having had no poeseasion of the goods, otherwise than as he 
bad the property in theih, when he transferred that property to 
the company, the law referred the possession to the company, 
who had the property, and in whom the possession, apparently, 
was before. The decision proceeds expressly upon the ground^ 
that the possession was in the vendees, and therefore accompa* 
Died and followed the sale. It was expressly stated by Lord 
Kenyon, as a principle well understood and established, that a 
conveyance of goods, by or without deed, is fraudulent and void, 
unless possession of the goods be given. 

We are aware, that the law is settled otherwise in Massachi»> 
setts, and that very recently in New-York, and also in Connec- 
ticut decisions have been made by the courts of those statesi, ad- 
verse to previous determinations, and adopting the principle, 
that the want of a change of possession is to be regarded only 
aa evidence or a badge of fraud, to be submitted to the jury. 
These decisions are opposed by others in this country of at least 
ei^l weight and authority, and we have already seen that the 
English cases on the subject are the other way. The weight of 
aaibority, therefore, appears to be in favour of the rule which 
has preivailed in this state ; and on principle and policy, as well 
as authority, we should be inclined to follow this role, as better 
fitted to prevent fraud and litigation, promote justice, and pre- 
serve morality and honesty in dealing. '^The law," says Chief 
Justice Kent, '4n every period of its history, has spoken a uni" 
fecm language, and has always looked with great jealousy upon 
a sale or appropriation of goods, without parting with the pos- 
session, because it forms so easy and so fruitful a source of de- 
eeption.'^ The object of every fraudulent conveyance is to se- 
cure a benefit to the debtor; and this benefit is usually the pos- 
session and enjoyment of the property. If the possession can- 
not be retained, one of the leading and most common motives 
to a fraudulent conveyance, will cease to exist ; and the instances 
of this species of fraud must consequently be comparatively di- 
minished, and its mischievous and demoralizing effects less fre- 
quently felt in the community. If the retention of the posses- 
sion is to be regarded only as presumptive evidence of fraud, lia- 
ble to be removed by proof that the sale was bona fide and for a 
valuable consideration, and that the possession of the vendor was 
in pursuance of an agreement not inconsistent with honesty in 
the transaction, it is very obvious, that the expedients of the 
parties will always enable them to furnish this evidence, and to 
give to the transaction such an appearance of fairness, that it 
will be difficult, if not impracticable, in the great majority of 
cases, to detect and expose the vice which lays concealed with- 
in it. Such a principle must necessarily be productive of great 
litigation and uncertainty at the best, and, considering the fa- 
cility it affords to the practice of fraud, would, in our apprehen- 
sioo^ be an unsafe and unsatisfactory ground to proceed upon. 
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^J[|2^^ It is also to be observed, that where a maD, who is known to 
i09>' ' have owned personal chattels, still continues in the visible pos- 
^*^^\f^^^ session and use of them, the world will consider, and act upon 
^^ th« belief, that he is the owner. A continuance in possession, 
^**'- therefore, a(^er a conveyance, has a direct tendency to mislead 
and deceive ; and a change of possession is necessary, to prevent 
fraud and deceit in this respect, as well as to prevent sales actu- 
ally fraudulent. The rule which requires it, is not unreasona- 
ble in itself, and need never operate to the injury of a bona fide 
purchaser ; for he may always consummate his right by taking 
possession ; and if he neglects to do it, his loss, like that of eve- 
ry person who suffers from inattention to his interests, will 
be the consequence of his own negligence, of which he cannot 
complain. 

Applying the principle thus adopted, to the case before us, it 
is very clear, that the direction to the jury, in the court below, 
was not such as the merits of the case required, and the court 
were requested and bound to give. From the facts stated in 
the bill of exceptions, it appears, that from the sale of the horse 
to the plaintiff below, to the time of his being seized upon the 
creditor's execution, which was about ten months. Freeman, 
the vendor and judgment debtor, had the actual possession and 
use of the horse, except for the space of eight of ten days im- 
mediately after the sale, during which time the plaintiff had the 
possession of the horse, but Freeman received the benefit of his 
service. From these facts, about which there appears to have 
been no dispute, the possession and use of the horse remained 
the same after as before the sale ; and the jury should have been 
explicitly instructed, that the sale being unaccompanied with 
any visible alteration of the possession, it was fraudulent and 
void, and did not change the property, as it respected the cred- 
itor of Freeman. This instruction not having been given, the 
judgment is erroneous, and must be reversed. 

Judgment reversed. 

Asa Jlldis^ Janu$ Davis and Seth Wetmare, for the plaintiff in 
error* 

Benj. Swift and John Smithj for the defendant in error. 



'VMUiiH Bites Turner, appellee, vs. Heman Lowrt, Esq. Sheriff' of the 
^m^* county of Qiittenden^ appellant. 

An oAeer haviof aa taeeiitioii for collection, and finding neither the body or the property of the 
debtor, ie boond not Only to eodoree his letam or certificate of mh wt invntut thereon, hot actu- 
ally to ntvra the ptooept with raoh certificate thereon, into thi ojict whence it ieroed, within the 
Hh cf ioeh axecation; otherwiee the bail of the debtor, on the original writ will be diicharged, 
and the oflcer hoMen for the anoant of the execution. 

THIS was an action on the case, for a neglect of the defend- 
ant's deputy, in not returning an execution of the plaintiff, with- 
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in the life, whereby the bail on the plaintiff's original writ were ^^nuao"' 
discharged. i*^ ' 

To the plaintiff's declaration the defendant pleaded, 1st, the 
general issue, and Sdly, the following special plea in bar:— \ 

And for further plea in this behalf, the defendant, by leave of ^^^^'^ 
the Court, pleads and says that the plaintiff, from having and 
maintaining his said action ought to be barred, because, he says, 
that although it is true that the defendant, as sheriff of the 
county of Chittenden, on the 17th day of May, 1826, received 
the writ of execution named in the plaintiff's declaration, in fa- 
vour of the plaintiff against Uzal Peiraon^ dated the 26th day of 
April, 1826, and made returnable within sixty days from the date 
thereof, to collect ; yet, the defendant says, that from the time of 
receiving said writ until the expiration of the time given to ex- 
ecute the same, to wit, until the 24th day of June, 1826, which 
was Saturday, and Sunday, the day following, being the day on 
which the said sixty days from its date would expire, he continued 
to hold said writ of execution, making diligent search throughout 
his precinct for the property and body of the said Uzal Peirson, 
and that by the most strict and diligent search during the whole 
of said period, he could find neither the body nor property of 
the said Uzal whereon he could serve or levy said writ, and that 
on said 24th day of June, 1826, he made the following return 
upon said writ of execution, to wit, ^^Chittenden county, June 
24th, 1826. I hereby certify, that I have made diligent search, 
but can find neither the body or property of the within named 
debtor, within my precinct, whereon to levy the sums contained 
in this execution, or any part thereof. M, Bliss, D. Sheriff," 
and that he the said M. jBliss thereafterwards, to wit, on Sunday 
evening, the 25th day of June, 1826, enclosed said writ of exe- 
cution in a letter addressed to Horace Janes, Esq. clerk of Frank- 
lin county court, and at the same time left said letter with the 
post-master at said Burlington, in the post-office, to be sent 
by the mail to the said Janes, clerk as aforesaid ; which said 
writ of execution was transmitted by mail and received by said 
Janes, clerk as aforesaid, and filed in his office on Wednesday 
morning, the 28th day of June, 1826. And this he is ready to 
verify ; wherefore he prays judgment, &c. 

To this p)ea in bar there was a demurrer, and joinder in de- 
murrer. 

Aldisif Turner, in support of the demurrer, insisted, that the 
return of the execution must not only be certified by the officer, 
but actually be made to the office whence it issued, within the 
nxty days specified in the precept. And they cited JacoVs Law 
Dictionary, tit. ^'Retum.^^ — Stat. p. 66, § 29. lb. 68, § 34 & p. 
139, § 4. 

Allen <Jr Van J^ess, contra, contended, that by the terms of the 
statute, it was made the duty of the officer to make his levy with- 
in sixty days, if the goods or body of the debtor were to be found ; 
and consequently, ^at it was his duty to keep the execution du- 

10 
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^nllifi? ""'"6 ^*^ ''^"^i ^^^ *^® purpose of search ; and that the return of nan 
isa7. ' est inventus was to be made afitrwards. when, from a want of goods 
'»-^'>^^^^ and the absence of the debtor during the whole life of the exe- 
Ttttnor cution, a Uvy becomes impossible. (Prescoit vs. Wright^ 6 Ma$s. 
^wy- Rep. 20.) That the execution, in this case, having been return- 
ed into the clerk^s office on the Wednesday morning next after 
the expiration of its life, it was in season to hold the bail; and 
that the officer had used reasonable diligence in getting it into 
the office of the clerk. {Stevens vs. Adams, Brayt. Rep. 29.) 

The opinion of the Court was pronounced by 

Hutchinson, J. The principal question raised, and now to 
be decided, is, whether the defendant returned the execution in 
such season as to charge the bail, who became such on the orig- 
inal writ. If it was thus returned in season, the plaintiff has no 
reason to complain, for the return indorsed upon the execution 
tends to, and is sufficient for that object, if made in time. But 
if not made in time, the bail thereby became discharged. 

Reference is had to several statutes, and recourse to sever- 
al arguments, to elucidate this point, and ascertain the true 
time allowed by law for sheriffs to return their executions, ei- 
ther to charge bail, or to screen themselves from suits for their 
neglect. 

Notice need not be taken, at present, of the statute giving 
the party the election of an execution running to the next term 
of the court. 

The statute, page 87, sec. 95, gives the supreme and county 
courts their power to issue executions, and says, ^^and any writ 
of execution issued from either of the courts aforesaid, shall be 
made returnable within sixty days.^' In the statute, page 203, 
sec. 10, it is enacted, "that all sheriffs and constables shall re- 
ceive all writs, &c. and shall execute and return the same agree- 
ably to the directions therein given.'^ The same section then 
proceeds to enact penalties for any wilful neglect in this re- 
spect. 

Statute, page 66, sec. 29, renders those who become bail, by 
endorsing writs, liable to satisfy the judgments which may be ren- 
dered on such writs, in case the return non est inventus be legal- 
ly made on the execution issued on such judgment.^' This does 
not define what shall be deemed a return legally made. 

So sec. 34th, page 68th, says such bail shall not be holden as 
above, ^'unless the creditor cause a return of nan est inventus 
to be regularly made thereon. Here, again the question arises, 
when such return shall be said to be regularly made thereon ? 

It is said in argument, that this is satisfied with the writing 
and signing by the officer upon such execution the statement of 
what be may have done. It is obvious that this alone would be 
of no use to the creditor in pursuing the bail ; and, if nothing 
more were done, the year would expire and the bail be dischar- 
ged, before the plaintiff could obtain the materials to make his 
writ against the bail. The writ of scire facias against such bail 
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is a judicial writ. It cannot regularly issue, till the matters that 
lead to it, and dictate its necessity, appear of record. Not only 
must there be with the clerk, the original writ and record of 
the judgment, but the execution must be returned to the clerk, 
with such return of non est inventus duly certified thereon, or no 
scire facias can issue. A return of a process is literally the de* 
livering back that process to the officer or office whence it 
earned The endorsement of the officer^s proceedings is literally 
what accompanies his return, or goes back with the process. 
In common parlance it is called the return itself. But in reali- 
ty, neither can avail as a foundation of after process without 
the other. See, as cited, JacoVs Lam Dictionary 7, at the word 
return. 

If such be the return required by the statute, when must it be 
made? When the several statutes here referred to, require 
that executions shall be made returnable within sixty days, and 
that the several officers shall return them agreeably to the di- 
rections therein given, it would seem that within sixty days 
firom the date is the term definitely fixed by law, within which 
every officer must not only write bis return upon the execu- 
tion, bat must return the same, so written upon, to the clerk 
who issued the same* If this construction needed confirmation, 
it is found in the statute cited from page 139, sec. 4. where it 
is enacted, that, in a certain case there stated, 'Hhe bail shall not 
be discharged because a non est inventus return is not made in 
sixty days." Here, as is urged by counsel, is a strong implica- 
tion^ that, without this statute, such a neglect would operate to 
discharge the bail. 

Farther confirmation still, upon both points, is derived from 
the form of the execution given by statute, see page 317. 
'^Hereof fail not, and make due return to me of this writ, with 
your doings thereon, within sixty days from the date.'^ The 
writ is to be returned to the clerk ; his doings must be endors* 
ed thereon ; and all this within sixty days from the date. 

It is contended, however, by the defendant's counsel, that a 
better construction of these statutes, and more beneficial to the 
creditor, is, that the officer be searching the whole sixty days 
for the property or body of the debtor, and then have a reason- 
able time allowed him to carry home his process. But the 
Court consider, that his reasonable time for return should be 
reserved by every officer, when he completes his search— -and 
in this he must calculate the distance and facilities to make his 
return. This course ought to satisfy every creditor; and this 
alone can be safe for any officer. He can calculate, with toler- 
able certainty, what time is necessary to return his process to 
any given place ; and make reasonable allowance for such im- 
impediments of storms, &c? as may probably happen. But, 
place him in a field of uncertainty as to what difierent courts 
would decide was a reasonable time in which to make a return, 
and much more as to what the opposite party might prove, and 
what difierent juries might find, the facts to be in each case, up- 
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OD the reasonableness of which the several courts must decide, 
and his task must be both unpleasant and hazardous. It is what 
an officer, in the exercise of prudence, would never risk, even 
if he supposed the law would indulge him in it. The difficul- 
ties suggested of the officer's meeting the debtor while return- 
ing his execution, or after he shall have transmitted it to the 
office, it being yet in life, are all answered by saying, that if he 
so meets him, within his precincts, he may arrest and commit, 
and the object of the creditor is answered. If he shall have 
transmitted it by another hand, and sees the debtor, he is whol- 
ly excused, after a faithful search, till all prospects of finding 
the debtor have ceased, and a reasonable time only, for the re- 
turn yet remains. 

It will readily be perceived, that this course of reasoning 
overrules the case in Brayton's Reports, page 29, Stevens vs. Ad- 
ams, We meet this necessity with great reluctance, and the 
greater, because the decision of that case may have prompted 
the defendant to undertake his present risk. But, by the long 
delay he indulged, he increased his risk far beyond what that 
case would encourage him to do. The case itself, however, 
seems not to furnish the strongest proof that it was decided up- 
on great deliberation; and it is so difficult to reconcile it 
with the plain provisions and practical construction of the sev- 
eral statutes upon the subject, we conclude to treat it as not of 
imperative force, and follow the path marked out for the sever- 
al officers, by the statutes aforesaid ; that they must return 
their process within the time therein prescribed. While we 
cannot but indulge a degree of sympathy for the present defend- 
ant, we have the consolation to believe, that this decision cor- 
responds with the' almost universal practice of the officers 
throughout the state. 

This plea in bar is probably bad, as amounting to the general 
issue ; but the Court decide upon its substance only. 

The judgment of the Court is, that the plea in bar is in- 
sufficient. 

Turner now moved the Court for judgment for his dama- 
ges, which were decided to be, the amount of his judgment 
against the execution debtor, and interest thereon, after the six- 
ty days. 

Asa Aldis and B. Turner^ for the plaintiff. 

Heman Allen and C. P. Van Jfess^ for the defendant. 
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Calvin Smith, appellant, vs. Samuel W. Kbtbs, appellee. ^ankiin. 



Tbo oonditioo of a recognizanoe [for the prafleentioD (if a writ of anoi) ia satiified, by a revenal of 
tbe judgment complained of as emmeoiu. And it matten not, though the defendant in error again 
recover on the original octioUf and luflbr damage by the delay consequent upon the writ of error. 

SCIRE FACIAS upon a recognizance, for the prosecution of 
a writ of error. 

After argument by the counsel for the plaintiff, 

Hutchinson, J. delivered the opinion of the Court, prefaced 
b J a statement of the case, as follows : — 

It appears, by the pleadings in this case, that the plaintiff, 
some years since, recovered a judgment in the county court in 
this county, against one Page, for ^7,40 damages, and $63,1 2 
cost That P(^e brought his writ of error before the Supreme 
Court, for the purpose of reversing that judgment. That on the 
allowance of that writ of error, the defendant became bail to tbe 
plaintiff, in the sum of two hundred dollars, in the form pre- 
scribed by law, for the prosecution of the said writ of error. 
That on a hearing upon the merits of said writ of error, before 
the Supreme Court, the judgment of the county court was re- 
versed, but upon a point, which did not put the controversy 
between the original parties at rest, but opened the original ac- 
tion for another trial. In the general transfer of all jury trials 
to the several county courts, that action passed with the others, 
and there received a final trial, in which the plaintiff again re- 
covered a verdict and judgment, for $18 damages, and his cost, 
taxed at $131,88. The present action is a scire facias^ brought 
by the plaintiff. Smithy against Keyesj the bail, for the prosecu- 
tion of the writ of error, averring that it was not prosecuted to 
effect, but the action sent to the county court, where the plain- 
tiff recovered, as herein already mentioned. 

A trial was had at the county court, upon an issue to the 
court, decided upon tbe inspection of the records, and thus as- 
certaining the chief point in dispute, to wit, whether the writ 
of error had been prosecuted to effect, according to the condi- 
tion of the defendant's recognizance. From the judgment of 
the county court an appeal has been taken to this Court, and 
we are now called upon to decide the same question. 

The counsel for the defendant, Keyes, have contented them- 
selves with merely stating the case, and expressing their confi- 
dence, that the case shows a fulfillment of the condition of the 
recognizance now in suit ; while the counsel for the plaintiff 
has ingeniously argued, that the prosecuting the writ of error 
to such effect as to produce a new trial in the action, is no com- 
pliance with the condition of the recognizance, without also 
producing a decision for the plaintiff in error, at the final trial 
of the original action. 

As far as any direction is given by the statute, for the import 
of this recognizance, it is this : '^That the plaintiff in error 
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^H!^ shaH prosecute his writ to effect, and answer all damages and 
^^' costs, if he fail to make his plea good.'' What does make good 
' the plea ^of the plaintiff in error ? or what is his plea or his 
complaint f for that is intended by plea. It is no more nor less 
than this, that the defendant in error has obtained a judgment, 
which, for various irregularities which he states, is erroneous 
and wrong, and prays that the same may be reversed and bold- 
en for nought, &c« He succeeds in obtaining this object. The 
i'udgment is reversed, and becomes nought, and can never more 
>e treated as a judgment, let what will become of the original 
action. Should there afterwards be a judgment in favour of the 
same party, and even for the same sum, it will not be the same 
judgment, nor will it, on that account, be the less true, that the 
plaintiff in error has prosecuted his writ to efiect. 

It is urged, that damages arise by the delay of collection, and 
after expenditures in the action, that will be lost upon this con- 
struction of the recc^nizance in point of its extent. This is un- 
doubtedly true, and the Legislature might make provision to 
meet the case. They might provide by law, that the recogni- 
zance shall contain a further provision, ^Hhat, in case the same 
party shall again recover in the original action, upon a final trial 
of the same, the plaintiff in error shall pay and satisfy the same.'' 
Or they might add any other provision. But the Court are not 
authorized to construe that to be within the recognizance, 
which is in no sense within it, in order to avoid a failure of 
justice. If it would be just that the defendant in error should 
be remunerated for certain expenditures, which have in some 
sense been a consequence of the writ of error, yet it would not 
be just to award this against the present defendant, if he has 
never undertaken to pay the same. The present plaintiff may 
have sustained a loss, pending this writ of error, in the change 
of circumstances of his debtor, or the bail of his debtor ; but the 
present defendant can be holden for it upon his recognizance, 
only in the event of an affirmance of the first judgment. But one 
difficulty that is ui^ed by the plaintiff's counsel is removed, by 
the practice of the Supreme Court, in their disposal of actions 
after a new trial granted by the decision of a writ of error. It 
is urged, that the party is out of Court, and not subject to the 
order of Court with respect to additional bail. The Supreme 
Court, after reversal, have considered the original action before 
them as if it had come up by appeal, and make therein the same 
orders upon either party, for additional bail. And this will be 
the course of the county courts, when such actions are remand- 
ed to them, for trial by jury. 

As the Court are of opinion, in the present case, that the 
writ of error was prosecuted to effect, within the true 
intent of the recognizance, judgment must be entered for 
the defendant. 
Oliver Smilhj counsel for the plaintiff. 

. L. B, Huiif, Benj» Stoifl and J. Smithy for the defendant. 
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David Chappsl, appellee, V8. Squire Maryut, appellant. i^afMin, 



On a lale of ehattab, a delivexy of a part, and an agreeufint to dalivst the'ilcy of a shop containing 
tlw reiiduo to a third peiaon,and an actual delivery of the key to attch third person, for the ose d* 
the vendee, is a sniBoient delivery of the whole ; and will enable the vendee to maintain trespeas 
•gainst a snbseqnent pnrehaser, ftoia the otiginal owner of the ehattels nnder loek and key, not- 
withstanding sneh anbseqaent pnrchaaer first gets aUMalpaaMBsion ef theio, by borrowing the key 
of theshop from the third person, with whom it was so left* 

THIS was a motion by the defendant, for a new trial, found- 
ed on exceptions taken at the trial below, and which appear in 
the following case, as allowed and eertified up, for the final de- 
cision of this Court. 

This was an action of trespass, for taking a quantity of white 
oak and white ash plank, and other timber, at Sheldon^ on the 
first day of March, A. D. 1836. 

Plea, the general issue. 

Levi Hcpgood, a witness^ testified, that one WylUs Redfield^ 
then of said Shddon^ sold, as he understood, to the plainti£^ the 
plank and timber mentioned in the declaration, which were 
then in the shop, occupied by the said RtdJUldy and also some 
other timber at the barkhouit of the witness; that the plaintiff 
afterwards came to the harkhoast and took away the timber from 
the barkhouse, and then said Redjkld told the plaintiff the rest 
was in the shop, and he would I^ve the key of said shop with 
the witness, Hapgpod^ or with one Eliaha Gansonj so that the 
plaintiff could come and get the plank and timber when conven- 
ient 

Eliaha Ganscn^ a witness, stated, that Redfield told him he bad 
sold the timber to the plaintiff, and had received a note against 
one Freemarij of about ten dollars, and the plaintiff's note for 
something more, in payment of the plank ana timber; and that 
he was to leave the key of the shop with him, Ganstm or Htgfh 
good, so that the plaintiff could get the same when convenient; 
and that RtdJUld did leave the key with him, Ganson^ when he 
went away, as he agreed ; and that Marvin called upon him for 
the key, and the witness let him have it, supposing he called for 
the plaintiff. 

Iramer, a witness, testified, that RtdJUld told him and his 
brother, that he had sold the timber and plank to the plaintiff. 

The taking of the plank and timber at the shop, was admitted 
by the defendant. 

On the part of the defendant, John Lamtd testified, that he 
had some conversation with the said Redjield, about purchasing 
said plank and timber, and in a second con versatioir with said 
Redfield^ he, Redjield, told the witness, that he had sold the plank 
and other timber, to the defendant. 

Roswell Hulbert testified, that he was present at the shop, and 
heard Redjield and Marvin conversing about the plank and oth- 
er timber, and they were then bargaining about the same. 
Redjield was offering to sell to the defendant, and that defendant 
wished to buy. The witness heard Redjield ask Marvin if he 
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jtS^ry"' c<>uld take away the plank at that time. The defendant said be 

1887^' could not, as be bad a load. On tbe day before Redfield left 

^^"v^^^ Sbeldon, be was at tbe bouse of tbe witness, and then Redfield 

^f.^* told bim be had sold tbe plank and otber timber to Marvin, and 

Harnn.; could not otborwise dispose of tbe same. 

Tbe Court thereupon gave in charge to tbe jury^ that if they 
believed all tbe testimony on both sides, they ought to find a 
verdict for tbe plaintiff; for tbe purchasing by bim, his paying 
as mentioned, and tbe agreeing to leave tbe key and tbe leaving 
it, and tbe plaintiff receiving what was at the barkhouse, 
amounted to a delivery as against Marvin ; that nothing appears 
that ^Marvin paid any consideration for the timber, and his ob- 
taining tbe possession, as testified, was no delivery as against tbe 
plaintiff. To which decision and charge, tbe said Marvin ex- 
cepted, &c. 

Burt having been beard in support of tbe motion, 

Brown, contra, rose to reply, but was stopped by tbe Court.- 

Hutchinson, J. after stating tbe case, delivered tbe following 
opinion. 

The only questions litigated in this case, arise upon tbe 

charge of tbe Court to tbe jury. And tbe principal question 

' there arising, is, whether tbe property in question was sufficient- 

^ ly delivered to vest tbe title in the plaintiff, as against Marvin, 

For the charge was, that if tbe jury believed all the testimony 

on both sides, they ought to find for the plaintiff. There was 

* no testimony that Marvin ever took possession, or had any con- 

* trol of tbe property, till tbe takir^, of which the plaintiff com- 
f plains as a trespass; and that control he obtained by tbe help 
, of tbe key, which was left by Redfield, for tbe plaintiff; and it 
, was delivered bim by Ganson, who then supposed he applied in 
, behalf of tbe plaintiff. This being all tbe possession of tbe de- 
fendant, tbe Court have no doubt but that the purchase by tbe 
plaintiff, and bis going and taking what was in tbe barkhouse, 

' and having tbe promise that tbe key of the shop should be left 

', with Ganson, to enable him to get at tbe property in the shop, 

, and tbe key^s being left accordingly, before Marvin obtained 

' , any possession whatever, as testified by tbe witnesses, was a suf- 

* ficient purchase by, and delivery to, the plaintiff, to entitle bim 
' to recover of tbe defendant. It was suggested by tbe counsel 

^ for tbe defendant, that tbe Court assumed the province of tbe 
jury, in saying, that it did not appear, that Marvin paid any con- 
sideration for tbe timber. This was obviously an allusion to 
there being no testimony of any actual payment by bim, of any 
consideration. As tbe case undertakes to recite all tbe testimo- 
ny, and as there is no mention of any such payment, tbe allu- 
sion was warranted by it. 

Tbe defendant takes nothing by bis motion, and judgment 
must be entered upon tbe verdict, with additional dama- 
ges and costs. 

Stephen S, Branm, for tbe plaintiff. 

A. Burt and B* Turner, for tbe defendant. 
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Orlando Stevens and Walter C, Stevens, defendants below, vs* jJ[JSj'y"' 
Richards, Trusdell, & Co. plaintiffs below.^ — /JV ERROR. ^^- ' 

In an Aetioo on book account for articiea delivered which have latent defectf , the value of the arti- 
clee is the lega] mle of damages, and not the euHtmory price of that species of article, onless 
cootroM by a special agreement of the parties. 

Both parties to an action on book account being made witnesses by the statute, each has a right to 
testify, and also to demand the testimony of the other. And they are competent to testify to eve- 
ry material fact in reUtioo to the aeeoimt, proper to be considered in deciding npoo the respective 
elaima of the parties. 

THIS was a writ of error brought to reverse a judgment of 
Franklin county court, rendered upon and approving a report 
of auditors in an action on book account. 

The report was as follows: — 

Your auditors in the above case report ;— <that they notified 
the defendants of the time aud place of said audit, who did at- 
tend: — that on the 6th day of September, 1826, they duly ex- 
amined and adjusted the book accounts of the plaintiffs, from 
which they find a balance due the plaintiffs of 580 dollars and 
91 cents, to balance said accounts. 

And your auditors beg leave specially to report, that on hear- 
ing and duly weighing the evidence, they found the following 
facts: — 

1. That the defendants bought of the plaintiffs, at their 
store in TVoy, three hundred Spanish hides, at the accustomed 
price, which constituted the principal item in the plaintiff's ac- 
count. 

2. That one half of said hides, at the time of said sale, were 
more or less damaged ; from such as were of no value to those 
that were slightly injured. 

3. That the defects in said hides were latent and not known 
to either of the parties, at the time of the sale — that the nature 
of the property will admit of latent defects. 

From the above case it were contended by the defendants, that 
in an action on book account, the actual value of the property 
at the time of the sale should, in law, be the rule of damages ; 
while on the other hand, it was contended, that without an ex- 
press warranty or fraud, the plaintiff would be entitled, in law, 
to recover, in this form of action, the amount of the accounft, 
if found to be charged at the customary prices, which latter po- 
sition was supported by your auditors, and no deduction was made 
on said account, by reason of the damages aforesaid. 

Your auditors would further state, that at the trial of this 
case, the plaintiffs did neither of them attend. That Walter C 
StevenSf one of the defendants, testified before your auditors, that, 
at the time he purchased said hides of the plaintiffs, they laid 
in a pile in the store loft; that he requested the plaintiffs to let 
him have the privilege of picking said hides, to which the plain- 
tiffs objected, and at the same time observed to said defendant 

11 
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x^nwiy!' that he knew them to be good. Upon the above statement, 

1897. your auditors did not consider there was an express warranty 

<^^>/^^^^ of said hides, and further, if it should amount to an express war- 

suvmiecai. ^^^^y^ t|j3^ ^j^^ ^j^^jj ^f ^j^^ ^^^^y would not be legal testimony 

^'^^ to prove it. 

Objections were filed against the acceptance of this report, 
for the causes appearing on the face of the report. But the 
county court overruled the objections, accepted the report, and 
rendered judgment for the plaintiffs thereon. 

Exceptions being filed and allowed^ the present writ of error 
was brought, assigning for errors the opinions of the court upon 
the matters aforesaid. Also, averring that there was error in 
this, that the county court accepted said report, notwithstanding 
the auditors had not stated the account, and returned the same 
into court. 

Plea, in nuHo est erratum^ 

Adams, for the plaintiffs in error, insisted, 

1 . That it does not appeal by the auditors report, that the 
hides were sold and delivered at any fixed price ; therefore the 
actualy and not the apparent value of them, should have been the 
rule of damages. — 1 Svn/l^s Dig. 386. — 1 Camph. IIS, Hibbard 
vs. Shec — Archibald's Pleadings, 23. 

2. That in an action on book, the parties are competent wit- 
nesses to prove the terms and conditions on which the articles, 
that make up the account, were delivered. — Stat. 141. — 4 Day^s 
Rep. 288, Bryan vs. Jackson. 

3. The afllirmation of the defendant in error, that he knew 
the hides to be good, is an express warranty ; at all events, is a 
declaration by which he ought to be bound. — 3 T. Rep. 51, 
Pasley et al. vs. Freeman. — Long on Saks 124. — Selwyn JV. P. 
684, note. — Archibald's Pleadings, 24. 

4. The accounts of the parties, as exhibited to the auditors, 
should have been returned with the report. — Statute 142. — 
Readvs* Barlow, 1 Aik. Rep. 148. 

By the Court. — That is not one of the exceptions taken on 
the acceptance of the report. 

Adams. We, nevertheless, insist, that we have a right to 
take advantage of it on error. The statute is express, that the 
account shall be returned into court. 

Swift, contra. — The only question presented in this case is, 
is a merchant who vends goods, answerable for a defect in such 
goods, (not known at the time) on the ground of implied war- 
ranty ? The defendants in error contend that he is not. 

No person is answerable for unsoundness in property sold, 
unless he is guilty of fraud, or has made an express warranty of 
^undness.— 2 Selwyn, K. P. 584, 5, 6. 

The principle, and not the form of action, is to govern in the 
decision of this question. 

If the defendants are liable, on the ground of warranty or 
fraud, the plaintiffs are not deprived of their remedy by action 
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but Ibe damages cannot be offset in thif way, for the auditors j^^^y^ 
are not competent to go into the trial of a wairanty, or a ques- i^a?. ' • 
tion of fraud, v-^^v-^^^ 

The opinion of the Court was pronounced by RichLd 

Skinner, Ch. J. It appears from the report of the auditors ^^ 
in this case, that the plaintiffs had charged to the defendants 
300 Spanish hides ; that at least one half in number were more 
or less damaged, and some altogether worthless ; that the defect 
was latent and unknown to either party at the time ; that they 
were charged at the customary price. The plaintiffs did not at- 
tend at the hearing. The auditors considered the oath of the 
party not legal testimony to prove a warranty. From examin* 
ing the record we are inclined to send the case back to the au- 
ditors, if for no other purpose, that they may make a more par- 
ticular and full report. It is said the hides were bought at the 
customary price ; but whether the defendants understood they 
were to pay the price that other purchasers paid the plaintiffi 
for hides, or a certain given price, does not appear. 

If a certain price was agreed upon, we are not advised why 
the auditors referred to the customary price, and omitted to name 
the price. The defendants insisted the value of the hides was 
the legal rule of damages, and in this they were correct, unless 
controled by a special agreement of the parties. It is evident 
if there is a customary price to this species of property, it can 
only apply to such as is of a good or ordinary quality, and not 
to such, as from latent defects, is of no value. 

Upon the question as to what facts the parties in an action 
on book account may testify, there has been much diversity of 
opinion. 

It was formerly considered, that if there was any special con- 
tract, as to the price of the goods, the time, or the mode of pay- 
ment, it would not be shown by the testimony of the- party. 

This was manifestly unjust, as the plaintiff, having testified to 
the delivery of the goods, or the performance of the services, 
was, of course, entitled to recover— -the law implying an un- 
dertaking on the part of the defendant to pay, on demand, the 
value. If the plaintiff is made a witness to testify to the sale 
and delivery of the goods, &c. and thus entitle himself to recov* 
er, the law, from those facts, implying an undertaking on the 
part of the defendant to pay, &c. surely the defendant must be 
permitted to call upon the same witness (the plaintiff) to oust 
the implication. As the parties are made witnesses, there can 
be no better rule, than that they should testify to every materi- 
al fact in relation to the account, proper to be considered in 
deciding upon the merits of the respective claims of the parties. 
Any attempt to limit the inquiry before the auditors by any 
rule short of this, is believed to be impracticable. By the con- 
struction which has been given to the statute, both parties are 
made witnesses, each has a right to testify, and also to demand 
the testimony of the other. 
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Franklin^ 

January, 

1897. 



Stevens it al: 
Riehardi 



The auditors say, in their report, one of the defendants testi- 
fied, that the plaintiff declared, at the time of the sale and deliv- 
ery, he knew the hides to be good ; and it may be inferred, from 
the report, th^t the defendant was, by this representation, indu- 
ced to take them without further examination. Although T^e 
are not prepared to say, from the facts presented, that there 
was in law a warranty or deceit on the part of the plaintiffs, so 
as to entitle the defendants to redress ; yet, as the case is to be 
sent back to the auditors, and, as .we believe they neglected 
particularly to inquire upon that point, supposing the testimony 
of the party improper, we shall express no decided opinion 
thereon. 

Judgment, that there is error, &c. and the judgment of 
the county court is reversed. 

Prentiss, J. absent from indisposition. 

B. F. Smalley and Henry Adamsj for the plaintiffs in error. 

Benj. Swifi^ for the defendants in error. 



Franklin^ 
January 
1837. 



Benjamin Hathaway vs. Peter P. Phelps. 

An execution debtor remaining in poenflsion of real 'eitate after levy of the execution thereon, 
and after the expiration of the eix monthi withi n which he might redeem, is, by statute, made the 
tenant of the creditor; and lie, or any otlier pereon claiming under him, resting upon the title of 
the executiou creditor, can recover against any one, who, without right, intradee upon hb posses* 
sion and evicts him. 

Admitted^ arguendo^ that possession alone is sufficient on which to maintain ejectment against a 
stranger ; and qumr^y if it is competent for the defendant to set up an imUlanding tilli against the 
disseisee: 

The return of an officer, levying aa execution on real estate, is conclusive upon the parties, and all 
claiming under them. 

An executor <k administrator may well satisfy his exeeutioa, by a levy on the real estate of the 
debtor of the testator or intestate; 

THIS cause came before this court on a motion of the plaintiff, 
that the judgment of the county court against him be reversed, 
and for a new trial, founded on exceptions taken at the trial be- 
low, and allowed and certified to this court, for their final de- 
cision thereon, as follows : 

Ejectment for lands in Swanton^ being all that part of the lot. 
No. 88, situate west of the stage-road, leading from St. Albans 
to Swanton* 

Plea, not guilty^ and issue thereon. 

On trial of the issue joined between the parties, as aforesaid, 
the plaintiff produced and read a deed of the premises sued for, 
from Benjamm Weed to Erastus Hathaway, dated October 4th, 
1800, and a deed from the said Erastus to the plaintiff, dated 
May 17th, 1820, both duly acknowledged and recorded ; and 
proved a possession and occupancy of the premises, by the said 
Benjamin and Erastus, in succession, in their own right, for 
more than fifteen years, prior to the levy of the execution there- 
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CD, hereafter mentioned, and also that the defendant was in 
possession of the premises at the time of the commencement of 
the piainti£Ps action. 

The defendant, to support the issue on his part, produced and 
read in evidence, the record of a judgment rendered by Chit- 
tenden county court, at their September Term, 1818, in favour 
o(Jllvin Foote^ administrator of Zaccheus Peaalee^ against the said 
Erastus Hathaway^ and others, and also the record of an execu- 
tion, issued on said judgment, and the levy of the same on the lands 
in question, made Nov. lOtb, 1818; which execution, with the 
officer's return thereon, was duly recorded in the county clerk's 
office, in said Chittenden county, and contained a certificate of 
the town clerk of Swanton thereon, that the same had been du- 
ly recorded in the town clerk's office in said Swanton ; which 
said records were made a part of the case. 

The plaintiff, to defeat the title under said levy, ofiered to 
prove by parol testimony, that prior to the said levy, the execu- 
tion aforesaid had been, by direction of the judgment creditor, 
levied on certain lands of the said Erastus^ including the lands 
in question, and that the same were duly appraised, and set off 
to the judgment creditor, in full satisfaction of said execution; 
but no certificate or return of the levy and appraisal was made on 
the execution ; and that the appraisal of the lands in question 
under the record levy, was made by different appraisers, and at 
a less sum than under the first ; which testimony was objected 
to by the defendant's counsel, and rejected by the court. 

The plaintiff further offered testimony to prove, that the ap- 
praisers, mentioned in the return of the officer on said execu- 
tion, were not mutually chosen, or agreed upon, by the creditor 
and judgment debtor, as certified by the officer in said return ; 
but were all appointed by the judgment creditor alone, without 
the consent otthe judgment debtor, who was present at the time, 
and objected thereto ; which testimony was objected to by the 
counsel for the defendant, and rejected by the court. 

The plaintiff then produced, and read in evidence, the record 
of said execution and officer's return thereon, in the town 
clerk's office in Swanton, which varied from the record of the 
levy produced by the defendant from the office of Chittenden 
county court, in the description of the land levied upon, as ap- 
peared from the said record, which was made a part of this 
case;(*') and the counsel for the plaintiff insisted, that the rec- 
ord of the levy in the town clerk's office was fatally defective 

(^) The description of the land, in the reciord of the county clerk, was as 
follows 

^^ Beginning at the S. W. corner of lot, No. 88, thence east one degree S. 142 
rods to the stag^e-road, (thence north, on the west line of the said stage road,) 
27 rods and 13 links, thence west, one deg^ree north, 119 rods to the west line 
of said lot, thence south, 36 degrees west, on the west line of said lot, to the 
first mentioned bounds, and contains twentj-two acrrs, and one hundred and 
twenty rods of land." 

The description contained in the record of the town clerk of Swanton, was 
like unto it, omitting the comma^ and the wordt contained in the parenthesif . 
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f>^*»^**i and insufficient, and that the variance between the two records, 
was material, and rendered the levy invalid. But the court 
determined, and instructed the jury, that the land levied upon, 
could be sufficiently ascertained from the record in the town 
clerk^s office, and that the variance was immaterial, and did not 
affect the validitv of the levy. 

The counsel (or the plaintiff also contended, that, although 
the record in the county clerk^s office, was a true copy of the orig- 
inal execution and return thereon, as presented to, and remain- 
ing in said office, yet that the return on the execution had been 
altered after the saiQe was recorded in the town clerk's office, 
and before the recording thereof in the county clerk's office, in 
a material part of the description of the land levied upon, and 
offered to prove this by the testimony of Charles HaU, former 
town clerk of Swanton, and other witnessess, showing that he 
recorded the execution and officer^ return correctly, in the rec- 
ords of said town, and that the record so made by him, was a 
true transcript of the execution and return thereon, as deliver- 
ed to him for record ; which testimony was objected to by the 
counsel for the defendant, and rejected by the court. 

The counsel for the plaintiff further insisted, that an adminis- 
trator could not acquire a title to real estate, by the levy of an 
execution, and that therefore no title was acquired to the land 
in question by virtue of the levy aforesaid. But the court de-» 
termined, and directed the jury, that an administrator might 
lawfully levy on land, to satisfy a debt due to his intestate, and 
thereby acquire a valid title. And thereupon the jury, under 
the direction of the court, returned a verdict for the defendant. 

To which several opinions of the court, given as aforesaid, 
the counsel for the plaintiff excepts, and prays, that his excep- 
tions here drawn up may be allowed. 

Allowed, and signed in court, and ordered that execution be 
stayed. Samuel Prentiss, Chief Justiu. 

Joel Barber, Jun'r, Assistant Justice. 

The counsel for the plaintifft in ai*gument, relied upon all the 
points excepted to, and also insisted that the defendant in this 
case, appearing to be a stranger to the levy and title of the ad- 
ministrator of Peaslee^ could not protect himself by it in the 
wrongful possession of the premises. 

For the defendant^ it was contended, 

1 . That the levy of an execution on land cannot be proved by 
parol, any more than the conveyance of land by deed. If the 
execution and levy be not recorded in the town clerk's office, 
the levy is incomplete, and passes no title to the land, and 
therefore is not a satisfaction of the execution. See Statute 
210. 

2. The Sheriff's return is conclusive evidence, that the ap- 
praisers were mutually chosen by the creditor and judgment debt- 
or, as certified by said sheriff, and also as to all questions that 
can arise between the creditor anc^ debtor, and ail persons claim- 
ing under them respectively. — Boott vs. Burnelly 11 Mass, Rep. 
163. — Lawrence vs. Pond^ 17 Mass. Rep, 43Z, 
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3. The return of the sheriff, as recorded in the town clerk's ^Jl^J^^^ 
office in Swanton, is sufficiently certain to ascertain the land ^saa, ' 
levied on. From the lines which are given, there is no diffi- v^^^«^^^^ 
cutty in ascertaining the course of the one which is omitted. ^*^^^y 
And that is certain which can be rendered certain. ^^ii* 

4. If the record of the execution, levy and officer's return is 
sufficiently accurate to render it certain what land was extend- 
ed on, any alteration by the sheriff, or any other person, af- 
ter it had been recorded in the town clerk's office, and before 
the return to the county clerk's office, will not vitiate the levy 
so as to defeat the title of the creditor. 

5. An administrator may levy on land to satisfy a debt due 
to his intestate. And it has been decided by the supreme 
court, with respect to this very land, that an administrator may 
acquire title to land by levy of an execution. — Stat. 344, 310. 
— 4 Mass. IL 598, Admr. ofBoyUttm vs. Carvtr. 

6. If by a levy of execution, the title of the land is not vest- 
ed in the administrator, but in the heirs of the intestate credi- 
tor, the plaintiff, Hathaway^ cannot maintain this action. For 
if by the levy, the judgment debtor was divested of the estate, 
nothing passed by the deed from him to the plaintiff 

The opinion of the court was delivered by 

Skinner, Ch. J. From the case it appears, that many ques- 
tions were raised at the trial, and decided by the county court, 
and are again presented to this court for revision. A further 
question is here presented, or rather one not particularly no- 
ticed in the case, and upon which we feel constrained to decide, 
though with much reluctance, as it may arise from an omission 
made through inadvertence. 

This court will, and ought to presume, the proceedings, dnd 
decisions of the county court to have been correct, unless the 
error is distinctly made to appear. If excentions are taken to 
the opinions of the county court in the trial of a case, no oth- 
er decisions but such as are noted in the cases excepted to, and 
DO other questions but such as were then presented, ought here 
to be considered. From the case it appears, that the jury, bv di- 
rection of the court, returned a verdict in favour of the de^nd- 
ant, for whom no evidence was given of a title or right of pos- 
session. He stands as a stranger altogether. Whether he en- 
tered under Foote^ the administrator of Peaslee, or has any oth- 
er real or pretended claim, does not appear. 

From the facts stated in the record, Erasius Hathasoay was, 
prior to the tenth of November, 1818, the owner in fee of the 
premises. On that day, Foote, administrator of PeasUe, took 
the same in execution, and caused an appraisal to be made. 
£. Haihaway continued in possession till the 17th of May, 1820, 
when he conveyed to the plaintiff, who possessed up to the 
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time of the eviction complained of. It had been repeatedly decid- 
ed by this court, and so appears to be the common law, that pos- 
session alone is sufficient to maintain ejectment against a stran- 
ger, that is to say, against one who intrudes upon the possession of 
the plaintiff, and without right evicts him— 1 D. Chip. 141, 
EUthorp vs. Deming. — The sanuj 92, Per sail vs. Thorp ; and al- 
so Aden ys. R%vingtonj2 Sound. 111. — 8 East. 356. — 4 Taunt. 
547, — 4 JoAfwon 202. — 4 Jlfcwi. 239, 418.— 3 Wheaton^ 224. — 
These decisions being correct, and it is perhaps too late to per- 
mit them to be questioned, if the defendant can set up an out- 
standing title, there are few cases in which the principle will 
avail the plaintiff. 

The defendant of course will show the right of the original 

Santee, and thus drive the plaintiff to show title in himself, 
o decided opinion is intended to be expressed upon this point, 
as there is another ground upon which we consider the verdict 
must be set aside. The debtor has a right to the possession of 
the premises for six months after the levy of the execution, and 
continuing in possession, he is by statute," made the tenant of 
the creditor, and subjected to pay rents for such period of time 
as he may possess. 

The case shows, that £. Hathaway^ the debtor, himself con- 
tinued to possess for eighteen months after the levy of the exe- 
cution. 

As tenant then, he or any other person claiming under him, 
resting upon the title of the administrator of Peaslee, can re- 
cover against any one who may oust him. As the case is to be 
sent back to the county court for trial, it may be necessary, in 
view of the proceedings to be had there, that the other ques- 
tions raised should be considered. 

The testimony offered by the plaintiff, tending to show cor- 
ruption or malfeasance of the sheriff, and thereby to avoid the 
return upon the execution of the Administrator of Peaslee vs. 
E. Hathawaj/y was properly rejected by the court. The return 
of the officer is conclusive upon the parties and all claiming 
under them. The variance in the return of the officer, as ap- 
pears from the record in the town clerk's office, and in the of- 
fice of the county clerk, is immaterial. In the town clerks 
record, the quantity of land is given, the length and course 
of the north and south lines, and the course of the west line; 
therefore no uncertainty can remain as to the course and length 
of the east line, as no other than a direct course from the ex- 
treme east point of the south line to that of the north, a dis- 
tance of twenty-seven rods, and thirteen links, can give the quan- 
tity. The court have no doubt as to the right of the executor or 
administrator to satisfy his execution upon the real estate of 
the debtor. Although difficulties may present as to the liabili- 
ties and duties of the executor in relation to estate thus ac- 
quired, the right has been sanctioned by a long course of pro- 



OF THE STATE OF VERMONT. 89 

ceeding, and the title to real estate, to a great amount rests upon jJbISJ** 
it. '^' ' 

Judgment of the county court reviersed, and the cause re- Hathaway 
roanded for a new trial. ^^^-^ 

Prentiss, J. absent from indisposition. 

J. P. Richardson^ Benj, Sm/J, and S. S. Brown^ for the 
plaintiff. 

A. Aldis and Jos. Davis^ for the defendant. 



State vs. William Randall. PranUin, 

January, 



TheoffencMofoouaterfeiting biUs of the Bank oftbe United Statei, of pasf ing, and ofknowingly hav- 
ing in poascasion rach counterfoita, with intent to paaa them, axe coguicable by the courta of thia 
state, under the atatuto of this state, against counterfeiting, notwithstanding the eongress of the 
United States, in virtue oftbe eighth section of the ^ret article of the constitution, hare legislated 
on the subject, and given to the courts of the United States jurisdiction of the sane offences. 

The juriadietioD of Uie United Btatea' courta under the acts of Congreas, and of the courts of this 
state, under the statute of Vermont, over those offences, ore concurrent within this state. , 

The existence of the Bank of the United States, and of its branches, and that they have been in oper- 
ation, are matters of general knowledge and notoriety, not requiring the formality of proof, on a 
trial for counterfeiting the bills of said bank. 

The act of this state against counterfeiting bonk notes, (staL p. 961, ch. 31, $ 34,) is not void for re- 
pugnancy. The word eounterfeitedf where it occurs in the second clause of the section, is to be 
understood in the sense of the word tminterfeiL 

Form of a valid indictment, upon said act, for the crime of knowingly having in possession a coun- 
terfeit bill, with intent to pass the same. 

WILLIAM RANDALL was indicted by the grand jury within 
and for the county of Franklin, at the special term of the county 
court for said county, begun and holden on the 14th day of No- 
vember, 1 826, for counterfeiting bank bills oj the Bank of the Uni" 
ltd Slates, and also for having in his possession the same counterfeit 
bills, with an intention to utter, pass and give them in payment, know- 
it^ them to be counterfeit. 

The indictment contained four counts. 

The first and third were for counterfeiting. — The second was 
for having in possession, &c. and was as follows : — 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present, that William Randall, late of Franklin, in the 
county of Franklin aforesaid, heretofore, that is to say, on the 
twenty-third day of September, inl the year of our Lord one 
thousand eight hundred and twenty-six, with force and arms, 
at Franklin aforesaid, in the county of Franklin aforesaid, felo- 
niously and unlawfully did have in his possession, with an in- 
tention to utter, pass and give in payment, one certain false, 
forged and counterfeit bank note, which said note was made 
in imitation of, and did then and there purport to be, a bank 
note for the sum of ten dollars, issued by the president, direct- 
ors and company of the bank of the United States, made pay- 
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^nmiy!' ^^'^ ^^ ^^^''* office of discouiit and deposit in Charltstonf to James 
1887. ' Johnson^ president thereof, or to the bearer, on demand, num- 
^•^"^^"^^ bered three thousand and fourteen, and dated at Philadelphia, 
^? the twentieth day of January, in the year of our Lord one 
BandaiL thousaud eight hundred twenty-three, with the name of L. Che- 
vis thereto subscribed as president of said bank, and the name 
of Thomas fFt/<on, countersigned thereon as cashier of said bank, 
and was in the words and figures following, that is to say,—- 4 

[here the bill was set forth verbatim.'] He the said William ^ 

Randall then and there, well knowing the said note to be false, 
forged and counterfeited as aforesaid, contrary to the form, force 
and effect of the statute in such case made and provided, and 
against the peace and dignity of the state. 

The fourth count was in all respects like the second, except 
in the description of the bill. 

The defendant pleaded J^ot (juilty. 

On trial, the prosecutor introduced a witness, who testified, 
that on the day mentioned in the indictment, be was sent with 
a warrant to apprehend and search the respondent, for counter- 
feit money. That the respondent had just started on a journey 
with the family and effects of his brother, Michael Randall^ and 
to carry the same to Michael Randall^ then in Troy, New- 
York ; — that the witness overtook the respondent, in Franklin, 
informed him of his business, and demanded of him his coun- 
terfeit money;— -that the respondent, in some apparent agi- 
tation, replied, that he was carrying his money, (or the money) 
to another man, at the same time handing his pocket-book to the 
witness; — that the pocket-book contained some good money, 
in which was one ten dollar bill of the description of these coun- 
terfeited bills ;-- -that the respondent, on being asked if he had 
other money with him, declared he had not ; but the witness 

firoceeded to search his person, and in his pantaloons' pocket, 
bund the bills in question, with others of like description, to 
the amount of about one hundred dollars, wrapped in brown 
paper. That the respondent, soon after this, at his examina- 
tion before the magistrate, said he took the bills from a chest 
of his brother Michael, which was part of the furniture he was 
then conveying. 

The respondent called no witnesses, but several witnesses 
for the state, on cross examination, gave him a^ood character, 
previous to this transaction. 
^ The prosecutor having proved the bills in question, and those 

found with them, to be counterfeit, rested his case, and claimed 
conviction. 

The respondent's counsel insisted, and requested the Court 
to charge the jury, that the respondent could not be prose- 
cuted upon this indictment for the offence charged, because, if 
any offence was committed, it was against the laws of the Uni- 
ted States : — that it was incumbent on the prosecutor to prove 
the existence of the United State's Bank, and that the same, 
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and (be branch tbereof, said to be established at Charleston^ were, '^j^"* 
or had*been in operation. i^bb?. * 

The court, after instructing the jury that upon the evidence 
aforesaid, the respondent was entitled to a verdict of acquittal 
on the first and third counts of the indictment, chained them, lUadBit. 
in reference to the several points aforesaid, as applicable to the 
second and fourth counts in the indictment, to tne following ef- 
fect : — That the offence charged in said last mentioned counts 
is punishable by the laws of this state, and before this court ; 
and that the existence of the Bank of the United States, and 
the fact that the bank and the branch aforesaid have been in 
operation, are matters of general knowledge and notoriety, hot 
requiring the formality of proof on this trial. The other parts 
of the charge) not being excepted to, are not material to be re- 
peated. 

Whereupon the jury returned their verdict in favour of 
the respondent, on the first and third counts, and against him 
on the second and fourth counts of the indictment. To which 
several parts of the charge, the respondent excepted. 

The respondent thereupon moved the court for a ruw trials 
for the matters excepted to as aforesaid ; and also filed the fol- 
lowing motion in arrest of judgment. 

And now the said William Randall^ in court here, after ver- 
dict against him, and before judgment, prays the Hon* Court, 
that the judgment upon said verdict may be arrested, and no 
farther proceedings had thereon, and that he may be dischai^- 
ed from this indictment, for the following causes, to wit :-— 

1. That the crime of counterfeiting, or having in possession, 
with intent to put in circulation, a bill or note purporting to have 
been issued by the president, directors and company of the bank 
of the United- States, but which \s alleged to be counterfeit, and 
that known to the respondent, is a crime against a law of the 
United States, of which the circuit court of the United States on- 
ly, has cognizance and jurisdiction. 

2. That this Court has no jurisdiction to hear, try and deter- 
mine, or to take any cognizance of the crime alleged against the 
respondent in this indictment. 

3« That the said indictment, and the pretended act of the le- 
gislature of the state of Vermont, on which the same is found- 
ed, are so repugnant, inconsistent and nonsensical, that the same 
are wholly insufficient in law, for ^uiy judgment to be rendered 
thereon. 

4. That the statute of this state, on which this indictment 
is framed, is wholly null and void, having been passed to punish 
a crime against the United States.; jurisdiction over which be- 
longs, wholly, to the legislature of the United States, and must 
be given by congress to the courts of the United States, and 
cannot be assumed by this state, or transferred by congress to 
this state, or its courts. 

5. That the indictment, in this case, is not according to the 
statute. 
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The record having been duly certified up to this Court, the 
cause was fully argued, at this term, on both motions. * 

Van J^€38^ for the respondent. In support of the motion for 
a new trial, he insisted, that the fact of the existence of the 
Bank of the United States, and of its having issued bills, ought 
to have been proved, at le^st prima facie. 

In support of the motion in arrest, he contended, that the of- 
fence charged in the indictment is within the exclusive jurisdic- 
tion of the courts of the United States. The eighth section of 
the first article of the constitution of the United States gives to 
congress the power to provide for the punishment of counter- 
feiting the securities and current coin of the United States. 

The bank, he said, is a publick and legitimate means of car- 
rying into efiect the powers of congress touching their monied 
concerns ; and the bills thereof are publick securities of the 
United States. It is only on this ground that the act estab- 
lishing the Bank of the United States has been decided to be 
constitutional. {M^Culloch vs. State of Maryland^ 4 Wheat. 316.) 
The case, therefore, is within the spirit of this clause of the 
constitution. 

The power here granted must be exclusive. Punishment, 
from its very nature, is not divisible. But if the state ever had 
this power, it ceased, on congress acting and exercising their 
power by legislating on the subject. It has been decided in 
Virginia and New- York, that the state courts have not jurisdic- 
tion of ofiences, under the acts of the United States. — U. Stales 
vs. Lathrop^ 1 7 Johns. Rep. 4. 

It is not the existence of the powers of congress, but their ex- 
ercise^ which is inconsistent with the powers of the states. 

He was well aware, he said, of the proviso in the act of con- 
gress establishing the bank. But this proviso is a nullity. Con - 
gress, by legislating on the subject, having, on constitutional 
principles, taken the jurisdiction away from the state courts, the 
proviso is useless and void. It can give no jurisdiction which 
the constitution has taken away. 

The act constituting the offence is one and indivisible: yet, 
by the laws of Vermont, it is made a crime against this state^ 
and by the act of congress, it is made a crime against the Uni- 
ted States. These are independent sovereignties. But the cit- 
zen is not, therefore, to be twice punished for the same act. 
Nor can the state, by undertaking to punish the same offence hy 
a lighter penalty, oust the United States of their jurisdiction. 
The state caxi no more betray by a kiss than prostrate by a di- 
rect blow. There is, then, such a repugnancy in the two acts 
as precludes the legitimate existence of both. The government 
of the United States is a government of the people. So is that 
of this state. Each is supreme within its sphere of jurisdiction, 
and its powers supreme. 

He came to the conclusion, therefore, that the judgment 
ought to be arrested, for want of jurisdiction in this Court over 
the offence. 
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It may be contended, he said, that the act of congress not 'j^^^ 
having made it an offence to have in possession a counterfeit bill i8S7. ' 
of the U. S. Bank, with intent, &c. this state may legislate on 
that topick. 

But this is fallacious. It would be to enable the states, sub- 
stantially, to break in upon the jurisdiction of, and exercise the 
powers properly belonging to the United States — powers, too, 
which they have exercised to the exclusion of the states, by 
having legislated on the subject. 

2. The statute on which this indictment is founded, is re- 
pugnant and inconsistent with itself. It declares, ''that if any 
person shall counterfeit, or cause or procure to be counterfeit- 
ed, or aid or assist in counterfeiting any bill or note issued, or 
to be issued by the president, directors and company of the 
Bank of the United States, &c. or shall alter any such bill or 
note issued or to be issued as aforesaid ; or shall utter, pass, or 
give in payment, or offer to pass or give in payment, or procure 
to be offered, passed or given in payment, or have in his pos- 
session with an intention to utter, pass or give in payment, any 
such counterfeited or altered, bill or note, knowing the same to 
be counterfeited or altered, &c. every person so offending, &c. 
shall be confined, &c.'' 

The first clause of the section makes good sense ; and the 
bill to be counterfeited, therein spoken of, is unquestionably the 
true bill issued by the bank. But the second clause, on which 
the second and fourth counts of the indictment are founded, is 
void, because, ^^such counterfeited bill,^ therein spoken of, is the 
same bill frst spoken of, which is the true bill. But suppose 
the words counterfeit bill had been used in the second clause ; 
then it would follow that such counterfeit bill must have been is- 
sued by the bank. 

A decision has been had in the supreme court of the United 
States against the sufficiency of the act of congress, passed June 
27, 1798, entitled ''An act to punish frauds committed on the 
Bank of the United States,^' which was worded like the act now 
under consideration, and is conclusive upon this point. (Uni- 
ted States vs. Cantrill^ 4 CrancVs Rep* 1 67.) And congress found 
themselves under the necessity of amending the act, at their 
next session after the decision. Here, then, is a repugnancy 
which no time can obviate, and which no usage can cure. 

3. The indictment is repugnant. The attorney for the state 
has displayed much ingenuity in drawing the indictment, in his 
endeavours to get round the repugnancy in the statute. But in 
avoiding one difficulty he has run into another. He charges 
the respondent with having in his possession, &c. "one certain 
false, forged and counterfeited bank note, which said note was 
made in imitation of, and did then and there purport to be, a 
bank note for the sum of ten dollars, issued by the president, di- 
rectors and company of the Bank of the United States, &c. 
thereby charging the/afoc note tohave heenissuedhj the bank. 
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to£)^ Smiih^ State'a attornej9 coatra, contended, that tke offence 
^^^- * charged Ia the second and fourth counts ia the indictment (on 
which the resjpondent was convicted,) is punishable by the laws 
of this state, and that the courts of this state have the txcltaioe 
jurisdictioD, in as nuch as the oSence is not made pumdnble 
by any law of the United States. 

The 1 8th section of the act of congress, incorporating the 
Bank of the United States, which provides for the punishnsient 
of forging, counterfeiting, &c. the bills of said bank, does not 
make it an offence, to h^ein poesasUm vUh on intention to xiiter, 
jMift or give inpoj/menty counterfeit bills on said bank.«— 5ee Mct 
passed 1st session of 14lh congress, p 40, sec. 18. 

If the bws of the United States had constituted it an ofience, 
still, it is contended, that would not have ousted the state courts 
ef their jurisdiction. 

But the proviso in the said 1 8th section, ^Hhat nothing in said 
act shall be construed to deprive the courts of the individual 
states of a jurisdiction under the laws of the sereral states, over 
any oflfence declared punishaUe by said act," puts at rest every 
4}uestion touching the jurisdiction of this Court. 

Congress have not, by this proviso, given to the states juris- 
diction of the offence, but have left to them the jurisdiction 
which they had before, thereby expressly excluding the implica- 
tion of law which otherwise might have arisen, that the juris- 
diction ol the states was superseded, by the law of congress. 

The act of congress incorporating the Bank of the United 
States is a publiek act, and the courts are bound to take notice 
of it. 

The existence of said bank, and the fact that it has been in 
operation,, are matters of general knowledge and notoriety, not 
requiring the formality of proof in this case. 

If the section of the statute on which the indictment b pre- 
di<;^ted has an apparent repugnancy, on the &ce of it, the con- 
struction given by this Court for thirty years, aided by a tegis- 
htive construction on the revision of the act in 1818, has obvi- 
ated all the pretended difficulties. 

The indictment, in this case, is drawn according to the estab-. 
Hsbed forms, sanctioned by this Court, upon a sound construc- 
tion of the statute. 

The opinion of the Court was pronounced by 

Hutchinson, J. The respondent has been heard upon a mo- 
tion for a new trial, founded on the exceptions ; and upon a 
motion in arrest, relying upon supposed defects in the indict- 
ment. 

The motion for a new trial will first be considered. The 
charge of the court excepted to, and which is contrary to what 
was requested by the respondent's counsel, is, that the existence of 
the Bank of the United States, and the fact, that the bank and the 
said branch thereof, have been in operation, are matters of gen- 
eral knowledge and notoriety, not requiring the formality of 
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poof- in this trial. Another part of the charge presents one of 
the questions reused hy the motion in arrest, to wit, the juris- 
diction of the court. 

If the existence of the Bank of t&e United States were to be 
proved at all) the legal proof would be a certified copj of the 
act of incorporation. In some of the early prosecutions, under 
our present statute, or a former similar statute, the charters were 
procured, and were present at the trial ; but there was no oe* 
cessitjr of using them, that point not being litigated* Ever 
since that period the production of the charters has been dis- 
pensed with ; and the utmost "proof required by the courts has 
been, the testimony of witnesses, who could testify, that the bank 
was in operation, issued such bills as were attempted to be imi- 
tated, and were in the regular habit of redeeming them. The long 
practice of our courts in this respect is conceded in argument; and 
no intimation was ever heard of, that a respondent was injured 
by this mode of proof. If there were no such bank ordinarily, 
such proof as this could not be furnished ; and if it were, it 
would only be/>rtniayacte evidence, and the respondent, know- 
ing the origin of his own bills, could do this away by other 
proof. 

In the present case, the respondent had the bills, purporting 
to be of the United States' Bank in his possession, with intent 
to pass them. So the jury have decided. What gave the bills 
of this bank and this branch of it, currency here, so that the 
respondent could pass them in the way of deal ; so that peo- 
ple would sell their goods, their cattle and their horses, and re- 
ceive these in payment ? It was the knowledge generally pos- 
sessed of the existence of such bank and branch thereof. When 
the subject of establishing the bank was before Congress, the 
debates upon it were published in the newspapers, and the re- 
result immediately known throughout the LTnited States. The 
laws of the session were published in some newspaper in each 
state, and also in a book, and deposited in the town clerk's of- 
fice in each town in this state, open to the inspection of all. 
Every person has seen the bills in circulation, and has thence, 
presumptive evidence of the existence of the Bank, and is satisfied 
to take them as current money on every payment he receives. 
The respondent knew there was such a bank, or be would not have 
expected to pass the bills. And in fact, the whole court and ju- 
rors knew ofthe existence of the bank, as well as those witnesses, 
whose testimony, according to the decisions for many years, 
would have been sufficient upon that point. The case might 
well be left, as it was, to rest upon that general knowledge 
which the jurors, in common with the other citizens of the U- 
nited States, possessed with regard to the existence . of the 
bank ; and that the same, and this branch thereof, were in op- 
eration. It is urged in argument, that there was no proof, that 
the bank ever issued bills of a size and description with those 
described in the indictment. This is not a point presented in the 
case, nor does it appear to have been urged at the trial } but 
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the court consider it of no importance if it had been then urg« 
ed. The statute is broad enough to comprehend all bills, that 
are counterfeit, and which purport to be bills of the United 
States' Bank. Suppose spurious bills, containing a promise on 
the part of the bank to pay, were made and put into circulation, 
of a size of which none had ever issued, say, bills of thirteen 
dollars each ; this would come within the statute ; they would 
be counterfeit bills of the bank, in a fair and legal sense of the 
expression ; and would have the same tendency to defraud all 
persons who should receive them, as if bills of the same size had 
been issued by the bank. 

For these reasons, the motion for a new trial cannot prevail. 

The motion in arrest is now to be considered ; and the first 
and second points urged will be disposed of together. The 
first point is, that the courts of the United States have jurisdic. 
tion of the offence charged. The second is, that the State Court 
has no such jurisdiction ; and the reason assigned in argu- 
ment is, that the courts of the United States have a paramount 
jurisdiction. 

That the courts of the United States have this paramount ju- 
risdiction, is inferred from the constitutional power of con- 
gress to legislate upon this subject, and from their having in 
fact so legislated. The power of congress upon this subject is 
comprised in the 8th section, article Ist, of the constitution, on 
the 27th page of our Statute Book, and is in these words ; — 
^'The congress shall have power to provide for the punishment 
of counterfeiting the securities and current coin of the United 
States." Whatever power upon this subject is not given to 
congress, by the above section, yet remains in the several states: 
for this is all that gives any such power, and the 12th article 
of the amendments, is as follows : '^The powers not delegated 
to the United States by the constitution, nor prohibited by it to 
the states, are reserved to the states respectively, or to the 
people. 

Now, it is not, nor can it be, pretended, that bank notes are 
a current coin, and within that expression of the constitution. 
Nor is it easy to conceive how they can be termed the securi- 
ties of the United States. The United States have not issued 
them, nor are they holden to pay them. The United States 
own some shares in the bank stock, and in this they are like 
other stock-holders, but not the individual stockholders, but the 
bank, or whole body of stock-holders, who act by their agents, 
the President and Directors, issue the bills, and must pay them 
when returned for payment. Those are the securities of the 
United States, which are issued by their direction, and for 
which they receive a consideration, and which they must pay 
and redeem. Such are various certificates, indents and notes 
issued by the officers of the UnitedStates, under some law of 
congress, showing a debt due from the United States ; such were 
the treasury notes issued In the time of the late war 
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If congress have any right to legislate upon that subject, they 
derive it by implication merely. It is inferred from their right 
to establish a bank ; but it has been a subject of great doubt 
whether they have that right. And, if that right be doubtful, 
their right to give jurisdiction to the United States' courts of the 
offence of counterfeiting the bank bills, must be no lest doubt- 
fiil. 

But, if it were a conceded point, that congress have such a 
right to legislate upon this subject, we cannot admit, that by 
that merely, the state Legislatures are deprived of such right. 
The congress of the United States have never so understood 
the constitution, and great practical difficulty^ would result from 
such a construction. 

The constitution, article 3d, section 2d, defines to what the 
judicial power of the United States shall extend ; and among 
other things, says,* it shall extend to controversies between a 
state and citizens of another state, between citizens of different 
states, between citizens of the same state, claiming lands un- 
der grants of different states, &c. Suppose congress had nev- 
er passed any law giving the jurisdiction of these subjects to 
any particular court of the United States, or had never estab- 
lished any courts to whom such jurisdiction could be given, can 
it be pretended that these cases would be out of the pale of the 
law ? That no action could be maintained in the courts of this 
state in favour of a citiay n of Massachusetts, against a citizen of 
this state ¥ No actions between our own citizens claiming lands 
under grants from different states ? It is impossible that a court 
should so decide. In the provisions made by congress, adap- 
ted to these cases, they consider that the state courts hold juris- 
diction, till some law of congress transfers the exclusive juris- 
diction to the courts of the United States* Their provisions are 
contained in the 11 tb section of the judiciary act. That gives 
no jurisdiction whatever to the courts of the United States, in 
cases of common law and equity, unless the sum or value in con- 
troversy exceeds five hundred dollars, exclusive of costs : and 
the original jurisdiction is given in those cases only in concur' 
rmce loiih Ae courts of the severed stales. And a part of the 
same section gives to the circuit courts exclusive cognizance of 
all crimes and offences cognizable under the authority of the 
United States, except where said act otherwise provides, or the 
laws of the United States should otherwise direct, and concur- 
rent jurisdiction with the district courts, of the crimes and of- 
fences cognizable therein. The expression, offences cognizable 
under the OTjUhority of the United States^ implies, that congress 
must have power from the constitution to make, and in fact 
■Mike, laws for the punishment of crimes, before the circuit 
courts can take cognizance of the same ; and the exception 
which follows, takes out of this jurisdiction every case taken 
otit and placed elsewhere by the same, or any other act of 
congress. 

13 
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The foregoing views have been fully sanctioned by the su- 
preme court of the United States, in the case of Houston V8. 
Moore^ 5 Whtaton^ page 1. A statute of Pennsylvania, of March 
1814, enacted, among other things, ^*that every non-commission- 
ed officer and private of the militia, who shall have neglected or 
refused to serve when called into actual service, in pursuance of 
any order or requisition of the President of the United States, 
shall be liable to the penalties defined in the act of the con- 
gress of the United States, passed on the 28th of February, 
1 795." Houston was called to go into actual service and refus- 
ed, and was fined by a court martial, ordered under the state 
authority, and the fine was levied of his property; and be 
brought his action of trespass for taking his property, which 
was decided against him in the highest court of the state ; and 
the decisions comprised in a bill of exceptions were revised upon 
a writ of error, brought to the supretpe court of the United 
States, and the question to be decided was, whether the state 
statute was constitutional ? It was decided so to be, and the 
judgment was affirmed. This is a long report, and the ques- 
tion of concurrent jurisdiction of the United States' courts and 
state courts fully examined; and the result drawn, is, that 
where congress may give jurisdiction to the courts of the Unit- 
ed States, yet have not done it, the state courts retain jurisdic- 
tion ; or, if exclusive jurisdiction is not given to the United 
States' courts, the state courts retain cyncurrent jurisdiction. . 

The cases alluded to, of state bankrupt laws and steam boat 
grants, rest upon other parts of the constitution, and have little 
or no analogy to the present question. The state bankrupt 
laws fall within a section of the constitution which negatives 
the power of a state to pass laws of the nature therein named ; 
one of which is a law impairing the obligation of contracts. 
And the steam boat grants import an exclusive privilege, which 
interferes with the powers of congress to regulate commerce 
with foreign nations, and among the several states, and with 
the powers actually exercised by congress in regulating the 
coasting trade. 

Hence we have arrived at the conclusion, that even if con- 
gress have the power and right to give exclusive jurisdiction 
over this offence to the courts of the United States, until they 
shall have done so, the jurisdiction remains in the state courts, 
by f6rce of the laws of the several states, as fully as if congress 
had no power to legislate upon the subject. 

But it is said, that congress have legislated upon the subject, 
and made provision for the punishment of the same offence ; 
and the act of congress is produced. See the statute of 1816, 
IngersoPs Digest^ page 93. The terms of the body of this stat- 
ute are sufficiently extensive to confi^r entire jurisdiction over 
this offence to the courts of the United States; but the whole 
statute must be construed together, or the correct inference will 
not be drawn. And the statute contains the following proviso : 
^Trovided that nothing herein contained, shall be construed to 
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deprive the courts of the individual states of a jurisdiction, un- ^0"^'/"' 
der the laws of the individual states, over any offence declared ^^s?. 
punishable by this act.'' The necessary construction of this 
statute is, that congress admit, or concede the previous power 
of the states to enact laws, and their courts to execute them, ^^^^ 
over this offence, and gve jurisdiction to the courts of the Unit- ' 
ed States, sub modo, and so as not to interfere with that previ- 
ous jurisdiction of the state courts. The 17th o( John. Rep. pa- 
ges 4tb and 261st, is cited to show, that congress cannot give 
jurisdiction to the state courts. Probably they cannot give ; 
such jurisdiction, but it is unnecessary now to decide that ques- / 
tion. It is sufficient for the presentcase, if the courts of this state/ 
would have had jurisdiction, had not congress interfered at 
all, and that the interference of congress expressly leaves the 
state courts enjoying all the rights of jurisdiction they had be- 
fore the act of congress passed. The distinction between the .' 
conferring a jurisdiction by congress, and the refusal to take/ 
away a jurisdiction already enjoyed, is too obvious to require 
elucidation. 

Other acts of congress, of an earlier date, punishing the coun- 
terfeiting of United States' bank bills contain each the same pro- 
viso. In fact, that subject has never by congress been taken 
from the jurisdiction of the state courts, where they held the 
same by their own laws. 

Furthermore, congress have the most conclusive right to legist^- 
late upon the subject of counterfeiting the coins, and may give 
exclusive jurisdiction for the punishment thereof to the courts 
of the United States. Upon this they have legislated, and 
have given jurisdiction to the courts of the United States, 
but not exclusive; for they have added a proviso similar to 
the other, expressly leaving a concurrent jurisdiction in the 
state courts, under the state laws. See said IngersoPs Digest^ 
page 163. 

This concurrent jurisdiction has always been exercised by ^ 
the state courts ever since the organization of the federal gov- 
ernment, both over the subject of counterfeiting the coins and 
the bills of the United States' Bank. Many convictions have 
been had, and prisoners punished corporeally, and by confine- 
ment to hard labour, and otherwise, according to the laws of 
the several states. We should be afraid, at this late period, to 
decide that all these convictions have been coram non judice^ 
and prepare the way for all the prisoners to bring their actions 
of trespass against those who inflicted the punishments, and even 
against the judges themselves. 

Besides, during all this time, no person has ever appealed to 
the paramount jurisdiction of the United States' courts for re- 
dress, nor has any branch of the United States' government 
furnished an intimation, that these proceedings were wrong. 
The practice, therefore, universal in itself, is supported by gen^ 
eral approbation ; and a contrary practice would be attended 
with such incalculable inconvenience, that no state tribunal 
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ought ever to take the lead in attempting a change. What could 
be done in case of a change ? Congress have made no provia- 
ion for anch an event. Their laws punish by confinement to 
hard labour; but they have made no provision for any place 
for such confinement. The marshal may hire, if he can-; oth* 
wise there is no place within his cont|pl. It would require 
an entirely new regulation of United States^ prisons, if the juris* 
diction of the courts of the United States were to become and 
be considered as exclusive over all the crimes of which they 
may take jurisdiction. 

The object of the Federal Compact does not require such a 
course. That object is to unite the strength of all the states 
for the common support and defence of their national rights. To 
effect this, the judicial power of the courts of the United States 
should extend to all those matters that may affect the general 
union, and tend to support its integrity and harmony* Their 
jurisdiction should extend over such crimes as necessarily afiect 
the Union, or the Federal Government as such. Hence their 
criminal code is almost exclusively of this description. The 
statutes of the United States provide for the punishment of trea- 
son against the United States ; piracy, murder or robbery upon 
the high seas, or a territory under the sole jurisdiction of the Unit* 
ed States, forgery of the publick securities of the United States, 
stealing, altering, &c. the records of the United States' courts, 
perjury committed in the courts of the United States ; Resisting 
the officers of the United States in their official duties ; the 
counterfeiting the coins of the United States, &c. &c. So far 
as this last offence is an attack upon the Mint of the United 
States, or upon the Treasury, by creating a liability that coun- 
terfeit coins make a part of the national funds, it is not only 
proper, but necessary that there should be a tribunal for their 
punishment, without depending upon the state courts. But, so 
far as the crime bears principally upon the rights of the citizens 
of the individual states, it is at least, safe and proper to permitfthe 
state courts, under the state laws, to punish such offence. The 
cases might be too numerous to receive a proper attention from 
the high tribunals of the United States, so few in number as are 
provided, and so remote may be the officers whose duty it 
might be to prosecute. But, be this as it may, congress, while 
they give a jurisdiction to the courts of the United States over 
the counterfeiting the coins and the bills of the United States' 
bank, say expressly, fhat they will not take from the state 
courts any jurisdiction they may have, by the laws of the indi- 
vidual states, over the same offences. 

But there is urged upon the Court the hardship, and even ab- 
surdity, that a man should be liable to be arraigned before two 
distinct tribunals, for the same offence. The difficulty in this, 
like other concurrent jurisdictions, is rather imaginary than real. 
The court that first has jurisdiction, by commencement of the 
prosecution, will retain the same till a decision is made ; and a 
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decifion in ooie court will bar aojr &rther prosecution lor the ^|i^/j^ 
nine offeoce» in that or anj other court It is like the case of ^^- * 
civil suits for matters over five hundred dollars, between citizens 
of different stales. The creditor may sue» at his election, either 
before the court of the state, or of the United States ; but, when >»<>^ 
he has made such election, the debtor is safe from any liability 
to be called before the other court. So, if goods are stolen in 
one county, and carried by the thief through several counties, 
he is liable to be prosecuted in either of those counties ; but, 
when prosecuted in one, that puts an end to his liability for that 
offence. 

Sufficient, perhaps, is said, even if the crime chai^d were 
clearly comprised in the United States' statute, for then the ju- 
risdictions would be concurrent ; but the crime of which the 
respondent stands convicted by the jury is clearly not contained 
in said statute. It is contended, however, that, although the 
same act is not punished by the United States' law, yet congress 
having legislate upon the subject, all is to be considered as in- 
cluded; what is not expressed is to be considered as merged in 
what is expressed: or, in other words, congress havine affixed 
a punishment to the forging and passing these counterfeit bills, 
it is a virtual enactment, that no other transaction concerning 
them shall be made penal. This ajgument is plausible, and may 
be applied with correctness amd force to certain cases where the 
very enactment implies a negative of all other provisions. For 
instance, the laws of congress, regulating the coasting trade and 
prescribing requisites that must be complied with by ail who 
embark in that trade, necessarily imply that the trade may be 
pursued with no other restraints from governmentf than those 
prescribed. So of the laws regulating foreign commerce, so far 
as relates to the requisitions of our own government But those 
who sail within the jurisdiction n^any foreign government, most 
not consider our government as warranting that there shall be 
no new requisitions there. The same may be said of statutes in 
general, that confer rights unconditionally. No condition can 
be lawfully added afterwards. But, dbould courts decide that a 
statute of the United States' congress, providing for the punish* 
ment merely of the original counterfeiting of coins or bank bills^ 
divests each state of the power to pass a law, to punish the pass-] 
ing, to her own citizens, such counterfeit coins or bills, this ^ 
woidd be narrowing down the sovereignty of the individual^ 
states to a small compass. Just so, should congress, as in the 
present case, provide a punishment for making and passing, but 
none for the having i n possession, with intent to pass. The pow- 
ers of a state, necessary to prevent a continual depredation upon 
her citizens, by fraud and deception, should never be thus nar- 
rowed down by implication merely. It is soon enough for the 
state courts to relinquish their jurisdiction over such offences, \ 
where it is expressly conferred by the statute of the state, when \ 
some act of congress tr^isfers the exclusive jurisdiction to the j 
courts of the United States. ^ / 
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'jUS!!!^ The dlecision of the Court is, that the state court has jurisdic- 
, 1W7. ' tion of the ofience charged, and of which the respondent has 
l>een found guilty.* 

Another objection uiged in arrest, is, that the statute, upon 
which the indictment is founded, is so repugnant to itself as to 
be wholly void. (See the statutej p. 261 •) So far as need be re- 
cited, it is as follows : ^^Tbat if any person shall counterfeit, or 
cause or procure to be counterfeited, or aid or assist in counter- 
feiting, any bill or note issued, or to be issued, by the president, 
directors and company of the bank of the United States, or shall 
alter any such bill or note, issued or to be issued, as aforesaid, or 
shall utter, pass, or give in payment, or offer to pass or give in 
payment, or procure to be offered, passed, or given in pay- 
ment, or have in his possession, with an intention to utter, 
pass or give in payment, any such amnterfoitedf or altered bill jot 
note, knowing the same to be counterfeited or altered, every per- 
son so offending, on conviction, shall be punished,'' &c. The re- 
pugnancy objected to, is created by the use of the word counter- 
feited. It is said, that the expression, a counterfeited bill, im- 
ports the true bill, in imitation of which some spurious bill is 
made ; and that the expression in the indictment, ^'had in his 
possession a certain false, forged and counterfeited bank note, with 
an intention to utter, pass and give in payment the same, which 
was made in imitation of, and did purport to be a bank note, issu- 
ed, &c/' imports the charge of having in his possession the true 
bill, not the spurious one ; and that the alleging it to be false 
and foiged, (words not in the statute) does not help the case, but 
adds to the repugnancy. The respondent's counsel, in support 
of this objection, have cited the 4th of Cranch R. 167, United 
States vs; CantrilL That was amotion in arrest, for two reasons 
assigned, one to the indictment itself, and one to the statute on 
which it was predicated. It was submitted without argument, 
and the court decided, that the judgment ought to be arrested for 
reasons assigned in the record. In adverting to the reasons, the 
statute is recited as follows. ^^If any person shall utter or pub- 
lish, as true, any false, forged or counterfeited bill or note, issu- 
ed by order of the president, directors and company of the bank 
of the United States, and signed by the president, and counter- 
signed by the cashier," Sec. This recital furnishes reason enough 
for the arrest, for such a statute punishes the publishing as true, 
bills actually issued by order of the president, &c. and actually 
signed by the President, fyc. Such bills may be said to be counter- 
feited, according to the strict interpretation of that word, but they 
cannot be called false and forged ; nor ought people to be punish- 
ed for passing them, ft is not so easy to see the force of the other 
objection, nor is it certain that the court intended to sanction it. 

*The case above cited from the Stii of Wheaton, Ut page, was not read at the 
hearinr, the book not being; in town, as waf understood. But the 25th,-6th 
and 7tn pages are Ytrj foil in point, upon the subject of concurrent jurisdiction 
as decided in the text. The }udgt eren states the very statutes about coun- 
terfeiting the coins and bank bills, as instances of clear concurrent juricdictic^o, 
to support the opinion of the Court, in the militia case before them. 
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The chaise is, that the defendant ^^a certain false, foiled and ^1^*** 
counterfeit paper, purporting to be a bank < bill of the United i8&7' 
States, for ten dollars, signed by Thomas Willing^ president, and n^'v^^^ 
6. Simpsonj cashier, &c«'' It is said, that this means and imports, 'J^ 
that the false and counterfeit bill was in fact signed by Thcmoi Bud*"- 
Willing^ and so of the cashien This is not the necessary con- 
struction, and it is obvious the person who drafted the indict* 
ment, intended the word signed should refer to the true bill, 
which the counterfeit purported to be. Remove the conuna 
that precedes the word signed^ and such would be the necessary 
construction, and the objection would vanish. And it would 
seem hardly proper to quash an indictment upon so nice a point 
as would depend upon the punctuation, which is always in some 
d^ree arbitrary. 

Possibly another objection might have had weight, thoueh it 
does not appear to be noticed. The egression is, a bill of the 
United States, not of the bank of the United States. This was 
a iailure to declare within the statute. At any rate, the United , 
States' statute was considered to be a nullity, and congress pass- 
ed another upon the same subject. 

It is suggested, that the same repugnancy exists in the statute 
of this state, above recited, as in that of the United States. If 
the word counterfeit had been used instead of the word counter- 
fdttd^ in the two last places where it occurs, in what is herein 
before recited, the difficulty would all be removed, with regard 
to that part of the statute. The word is used in its proper sense 
where it first occurs in the section. The expressions, ^shall 
counterfeit, or procure to be counterfeited, or assist in counter- 
feiting,^ mean the making or procuring to be made, or assisting 
to ma&e a false and counterfeit bill, in imitation of a true bill, 
issued, &c. and the expression, ^'had in his possession a counter- 
feit bill, knowing the same to be counterfeit, and with intention 
of uttering, &c.^ would be a consistent and proper description 
of the crime intended to be punished* And wherever the word 
altered is used in the section, it is used in a consistent and prop- 
er sense. It is obvious, that the legislature, in this statute, us- 
ed the word co^mterfeited in the sense of counterfeit^ in the pftrt 
applicable to this indictment. Now the question is, shall the 
Court sanction this use of the word, or decide the statute void, 
for its repugnant use of the word ? In SmfVs D^. UtvoL p. 12, 
several rules of construing statutes are collected, which may be 
of use upon this question. 

1st. We must consider the subject matter, and affix to the 
words used, a meaning correspondent to the subject to which 
they are applied. In applying this rule7it is plain the object of 
the l^islature was, to provide for the punishment of every kind 
of traffick in spurious bank bills. They begin by describing, in 
proper language, the making of them, and then proceed, in as 
proper language, to describe the passing them and having them 
in possession, with intent to pass, till they come to the word 
which should characterize the spurious bill, and there use the 
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word ccunterfeited. To construe this as meaoiDg a true bill, or 
the one of which a counterfeit was passed, or intended to be 
passed, would be changing the subject matter entirely. If there 
can be no mistake, either by the Court, or those who read the 
statute to learn what conduct is prohibited, as to what the le- 
gislature intended by the word counUrfiittd^ we on|;ht to con- 
strue it as they intended it. Words are but signs of ideas, and 
the same words are frequently used, in some degree, in different 
senses. The ancient forms of declarations for assault and bat- 
tery, show that the word enirtai was then used in the same sense 
as we now use the word trtaU 

A second rule from the same author is, *The cotemporane- 
ous exposition of a statute is to be regarded ; such as the opin- 
ion of jthe sages of the law who lived at the time it was made.'^ 
In applying this rule, we dbserre, that the statute of ] 797, made 
upon this subject, and which was in operation twenty years, us- 
ed the word ctnmttrftiitd in the same place and sense as this 
statute. Very many indictments were framed, and convictions 
had upon that statute. Some were met with demurrers, others 
with motions in arrest. The ablest counsel in the several 
counties were employed to defend, and it is not known that any 
indictment failed, throin^i the insufficiency of that statute. Ei- 
ther the counsel thou^t it no objection, and did not move it, 
or it was overruled. Every State's Attomev found difficulty 
upon the subject. But the indictments were drawn much upon 
the plan of these 2d and 4th counts, describing the spurious bill, 
and then saying, that it was made in imitation of, and did then 
and there purport to be, a bank note of, &c. issued, &c. descri- 
bing the true bill, imitated by the spurious one. But in a count 
for uttering, &c. the expression, knowing the Bome io be ecuntet- 
feitedj was necessarily used, for such was the statute. 

A third rule from the same author is, that ^^Words and phra- 
ses, the meaning of which has been ascertained in a statute, 
are, when used in a subsequent statute, to be understood in the 
same sense." 

After the statute of 1797 had been in operation twenty years, 
and the word counieftited bad been considered as meaning the 
same as the word counterfeit^ not only in the statute, but in 
indictments founded upon it, in all, or nearly all the counties of 
the state, the revision of the criminal code was submitted to a 
respectable judiciary committee, who reported, and the legisla- 
ture enacted, the law now in question, placing the word anmr 
terfeited where it must be understood in the same sense as in 
said former statute, from which this was nearly copied. Here 
then, is virtually an enactment of the legislature, that the word 
counterfeited in that statute shall mean the same as counterfeit. 

It is worthy of observation, that though congress passed a 
new law to remedy the evils in the old one, as before mentioa- 
tioned, yet the word counterfeited is used in the same sense as 
in our statute, three times in the statute of the United States, 
now in force, to punish the counterfeiting the publick securi- 
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ties; and once in the act to punish the counterfeiting of bank^ 
bills. 

In the Supreme Court in Windsor county, August tenn, 1822, 
Joab Young was convicted on an indictment consisting of two 
courts, one charging him with passing, and the other with hav* 
ing in possession, with intent to pass, a spurious bank note. 
There was a motion in arrest, and the same objections of re- 
pugnancy of the indictment, and want of conformity to the stat- 
ute urged, as here. The indictment was very similar to this, 
except in one place it contained the word counterfeited^ and the 
other counterfeit ; which itself afforded an argument of incon- 
sistency and want of conformity to the statute. The motion 
was overruled, and the respondent received sentence. 

Another objection urged in arrest, is, that the indictment is 
not correctly drawn upon the statute. These 2d and 4th 
counts, as before observed, are drawn upon the same plan above 
alluded to, as having been long in use upon this and the former 
statute ; and it is not easy to draw one more conformably to 
the statute, unless it be to avoid the difficulties to be considered 
in the last objection, urged in arrest ; which is, ^^That the in- 
dictment is repugnant to itself." The indictment is, ^^fellon- 
iously, and with force and arms, did have in his possession, with 
an intention to utter, pass and give in payment, a certain false, 
forged and counterfeited bank note ; which said note was made 
in imitation of, and did then and there purport to be, a bank 
note for the sum of ten dollars, issued by the President, Direct- 
ors, and Company of the Bank of the United States, made pay- 
able at, &c. to, ^c. numbered, &c.^' So far as this last objec- 
tion rests upon the use of the word counterfeited^ it is already 
answered. What further is urged, is understood to be, that the 
expressions, issued by, made payable to, made paydble at, number- 
ed, fyc. by necessary grammatical construction, refer, not to the 
bill, of w:hich the counterfeit was made in imitation, and which 
it purported to be, but to the counterfeit bill itself. And the 
case cited from the 4th of Cranch is considered in point to 
this objection, and as such it is before observed upon. 

The Court realize no difficulty upon this subject. The most 
direct and plain construction refers those expres^ons to the 
<ruc bill often dollars in the sense of the indictment; or, in oth- 
er words, makes them follow the expression, purport to be* And 
the sense is the same as if the sign of the infinitive mood were 
repeated as we come to each of those expressions. To carry 
back those expressions, not only beyond the first antecedent, 
the ten dollars, but beyond the verb and infinitive mood, and 
make them refer to the false, forged and counterfeited bill, 
would be a very forced construction. The sense is evidently 
the same as if it were alleged, which note was made in imitation 
of, and did purport to be a bank note of ten dollars, and to be issiud 
by the President, ^c. and to be made payable at, ^c. and to be num- 
bered, <{rc. While the sense is the same, the language is much more 
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A«iiutii, suitable, and less grating to the ear^ as the indictment is drawn, 
"Sa^* than this would be. 

All the objections being disposed of, the motion in 
arrest is overruled. 

Prehtiss, J. absent by reason of indisposition. 

John Smithy attorney for the state. 

C. P. Van^essj and Bates Turner^ for the respondent. 
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OaANOK Fsatis vs. Samuel Barlow and Samoel H. Barlow. 

Rail of damaget in ctNt of breach of eoniraet 

An afiwaent bj a debtor and a third person to exeente their joint and eeveral notee to the endilor 
for the amoont ot the debt at Uie expiration of jive »«eft«, in eootideratloB, that the cveditor will 
forbear to nethe debtor for that period, ii not the contract of a goarantee, but u a diieot ander> 
taUof toiatiefythedebt,b]rgiTingtbeaewneteeat the time, and ia the manner agreed npoB. 

And the ereditor ie net boond to pmrae^he debtor on the orif iaal obUgatkn and attaeh prop- 
erty, thongh iuflleient might ha?e been found ; but he hae a legal right to claim perfemaaee of 
tlia new agreement, and may rely upon it for the lecorery of hie whole debt. 

MOTION by the defendants, that a judgment of Franklin 
county court against them be reversed, and a new trial granted. 

The action below was assumpsit, on the following special con- 
tract : 

"Whereas Samuel Barlom is indebted to Orar^ Ferris^ in 
the sum of about four hundred and thirty doUars-^ow in con* 
sideration, that said Ferris will forbear to sue the said Barhm 
for the aforesaid debt, for t^e term of five weeks^ we agree to 
execute our joint and several notes to said Ferris^ for whatever 
sum is due to said Ferris^ to be divided into four equal instal* 
ments; one payable 1st May, 1825, one, 1st May, 1826, ope, the 
1st of May, 1 827, and the other 1st May, 1 828; all to be on interest 
from date; provided, however, if the said Samuel Barlow shall give 
to the said Ferris satisfactory security for said demand at the 
expiration of said five weeks, then, and in that case, the said 
Samuel H. Barlow is to be released and discharged from this 
agreement. (Signed.) Samuel Barlow, 

Samuel H. Barlow. 

St. Albans, May 25, 1824. 

On the trial, upon the general issue, the execution of the 
contract was admitted; and the plaintiff, having proved two 
notes against Samuel Barlow^ amounting in the whole, with the 
interest, to the sum of {488,11, thereupon rested his case. 
The defendants then offered to show, that at the time whe& 
the aforesaid notes were to have been executed by them accord* 
ing to the tenour of the aforesaid agreement or memoranduoi 
in writing, the said Samuel Barlow was amply able to pay the 
said two notes, so executed by him to the plaintiff, and that be 
had at that time sufficient personal property which might have 
been attached to secure said notes ; and contended, that, there- 
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fore, the plaintiff bad not been injured bj delaying to prosecute ^^^^^ 
the said Samuel^ for the said period otjive weeksj and was entit- iwf* 
tied to recover no more than nominal damages. ^■ ^Nr^ 

Bat the court rejected the testimony offered, and instructed ^^ "* 
the jury, that the rule of damages, in the case, was the amount of 9u}^w,uwi. 
the debt which Samuel Barlow owed the plaintiff at the time of the 
execution of the contract on which this action was brought, and 
which debt was alluded to in said contract, together with the 
interest thereon, up to the time of the trial. And the court 
left it for the jury to decide, what debt was intended by the 
parties in said contract. Whereupon the jury returned a ver- 
dict for the plaintiff, for the said sum of {488,11 cents. 

The defendants having excepted to the said opinion and di- 
rection of the court, the exceptions were certified to this court 
for their final decision thereon. 

After argument, the opinion of the court was delivered by 

Skinner, Ch« J. It is conceded in the case, that the con- 
tract declared upon is a valid one, that there has been a breach, 
and that the plaintiff is entitled to recover; but it is insisted, 
nominal damages only are to be given. In the assessment . 
of damages for the non performance of a contract, the amount 
or value of the consideration paid is not the rule by which the 
JQiy are to make the estimate, though there may be cases in 
which this would be the only measure. In the case of a con- 
tract for the payment of money, the amount contracted to be 
paid, together with the interest from the time affixed for per- 
formance, is the rule. If the contract is for the payment or de- 
livery of any thing, other than money, the rule of damages is 
the value of that article, &c. at the time and place appointed 
for performance. If the contract is for the transfer of stock, 
the value at the time the transfer ought to have been made, if 
the stock has risen, would be the lowest measure of damages, 
and it would seem, from recent authorities, the value at the 
time of trial. The law requires the defendant to make the 

tlaintiff whole, i, e. he shall place him in as good a situation as 
e would have been by performance* — 2 FoiA* 423.— —3 WhtaU 
200— 2 Cm. R. 485.-3 Vez. 632. — 3 Cranch. 298—8 Tern R. 
162, 610.-4 Vtz. 492, {Dutch vs. Warrm, 2 Bur. 1010,)— Cfc»>. 
onCmU. 121. 

This rule, it is true, has not been adhered to in some actions 
upon contracts, from which it is prima. facit self evident, that 
the party must have been entrapped, as in the case of Janus i 

Y^Juargan.'^l Lev. Ill, and ThomburghYB. IVhitacre, 3 Sal. 97. 
In this case, the defendant offered evidence tending to show, 
that Samuel Barlow was responsible, and of sufficient ability to 
have paid the claim of the plaintiff, at the expiration of the 
five weeks, and insisted from these facts, the plaintiff was entit- 
led only to nominal damages, or at most the interest upon the 
demand for that period; that a recovery in this action would 
be no bar to a suit against S. Barlow upon the original demand. 
There can be no doubt the original demand would have been 
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^ZSi^ satisfied and extinguished by a performance of the contract on 
1897. ' the part of the defendants ; and if the rule of damages in this 
case is, as was decided by the county court, there can be as lit- 
tle doubt a recovery in this case against Samuel Barlow and 

Bniawttia: Somutl H. Borlow will be a bar to any suit against iSa^uei BarUm 
for the demand. It is, in effect, a recovery of the same debtor 
for the same debt. It is very evident, the parties consider 
Samuel Barlow at this time unable to pay the debt, and that 
Ferris considered him at least doubtful at the time he obtained 
the contract of the defendants. If he was of sufficient ability, 
the rule of damages would be immaterial to 5. H. Barlow, He 
complains of the plaintiff for delaying to sue and attach the 
property of S. Barlow, This we believe he was not bound to 
do, but had a right to claim a fulfilment of the contract. The con- 
tract is not that of a guarantee, that S, Barlow shall pay the 
debt, or that he shall be of ability so to do at the end oi five 
weeks. It is a direct undertaking to satisfy the claim by execu- 
ting, at a given time, joint and several notes, payable at a fu- 
ture time. The ground taken by the defendant's counsel is 
nothing short of requiring a substitution of one contract for 
another, t. e. that the plaintiff, by due diligence, shall be ena- 
bled, at the expiration of five weeks, to secure his debt against 
Samuel Barlow^ instead of an undertaking direct to satisfy the 
debt in the way specified in the contract. It is insisted, that 
the case is to be likened to a case of contract for exchange of 
of securities, or exchange of stock ; and the case in 2 East. 311, 
Shepherd vs. Johiison^ is relied upon. There is certainly in that 
case nothing that can make for the defendant. Suppose it was 
a contract for the exchange of stock; could not either party, by 
performance, have recovered the value of the stock he was to 
have received in affirmance ef the contract, or damages for non 
performance, in disaffirmance, at his election ?—(£/. Com. 442. 
— I Str. 506. — 4 Burrow, 2101.) It is not necessary to say, 
that the contract declared upon was, at the time of executing it, 
an extinguishment of the old demand, or that after the breach, 
Ferris could not have resorted to the former; but we cannot 
doubt, that he had a legal right to claim a performance of the 
contract declared upon, and to rely upon it for his whole debt, 
and in case of a breach, to recover the amount in damages. 
The judge instructed the jury to find in damages, the amount 
of the claim against S. Barlow* Perhaps it would have been 
more correct to have limited the damages to the value of such 
notes as were to have been given by the defendants, being the 
value of that which was contracted to be delivered ; yet as 
there is no pretence but they were of cash value, the verdict 
must have been to the same amount. 

Motion denied, and judgment of the county court affirm- 
ed, &c. 

Prentiss, J. absent by reason of indisposition. 

Benj, Swi/i and J. Smith, for the plaintiff. 

Henry Adams and B. F. Smalley for the defendants. 
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Daniel Campbell vs. Oliver Shattuck. wtaiMin, 



If any miniitft of the fMp«l or jtistioe of the peace, Join any minor in marriafO, without a eertifi- 
cateof the pMieation of the intention of loeh marria|le, he ineon the penalty of the itatate, not- 
iHtlMtattding the pejents of nieh minor may have eonsenUd to such marriafe ; and the mfluiter or 
nafietrate have been oertifisd thereof, previoui to the solemnization. 

THIS was an action of debt, to recover of the defendant a 
penalty of seventy dollars, under the act regulating marriage 
and divorce, for having joined in marriage a minor daughter of 
the plaintiff, of the name of Betsey^ and one James Peters, jr. 
without a publication of the intention of such marriage. 

On the trial of the issue in the county court, upon the plea of 
M7 debet, it was stated by the plaintiff, and admitted by the de- 
fendant, that the plaintiff is the father of the said Betsey Camp' 
hell, and that the defendant, being a justice of the peace within 
and for the county of Franklin, duly qualified, joined the said 
Betsey in marriage with the said James, at the time and place 
set forth in the declaration ; that the intention of said marriage 
had not been published or posted up in the vicinity, as required 
by the third section of the statute, entitled ''An act regulating 
marriages and divorce,^' and the defendant joined the said Betsey 
in marriage with the said James, without a certificate that the in- 
tention of marriage between them had been published agreeably 
to law. But the defendant insisted, at the same time, that the 
parents of the said Betsey gave their consent to the said mar- 
riage, and that he was notified of the same before the solemniza- 
tion thereof, and that such consent rendered the publishment 
of the intention of said marriage unneces^ry, and was a suffi- 
cient bar to the plaintiff's action. 

The counsel for the plaintiff contended, and the Court deter- 
mined, that admitting the fact to be true, yet such consent of 
the parents of the said Betsey was irrelevant and immaterial, and 
formed no bar to the plaintiff's action. And the Court direct- 
ed the jury, that if the intention of said marriage was not pub- 
lished or posted up in the vicinity, as required by the third sec- 
tion of the statute aforesaid, and the defendant joined the said 
Betsey in marriage with the said James, without a certificate that 
the intention of marriage between them had been published, 
according to the provision of the statute aforesaid, the defend- 
ant bad incurred the penalty sued for, and they would return a 
verdict for the plaintiff. And thereupon the jury returned a ver- 
dict accordingly. 

This opinion and direction of the county court was excepted 
to, and certified to this Court, for their final decision thereon. 
And the defendant moves the Court, that the judgment of the. 
county court be reversed, and a new trial granted to him, for 
the cause appearing in the exceptions aforesaid. 

Reed, in support of the motion, contended, that the consent 
of the parent to the marriage of bis child, being a minor, fully 
answers the requisitions of the statute. For, first, the object of 
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the statute is then accomplished, it having nothing more in view 
than to prevent the clandestine marriages of such as the law 
considers of inability to act and judge for themselves. That so 
important a relation as tbat of hus&nd and wife should not be 
created by an infant, without the knowledge and consent of the 
parent, or of him who stands in loco parentiSj having the chaise 
of his person and pr^erty. — Reeves* Dom. Relations^ 390. — 
BnyU R. 258.— 1 Bl. Cwn. 452. 

2. The object of that section of the statute, which directs a 
publication of the intention of marriage, is to give this notice to 
such parent, or person in loco parentis^ that they may have an 
opportunity to exercise their paternal duties upon the subject of 
their charee, by preventing or consenting to such relation. 

3. Penal statutes should be strictly construed, and the literal 
construction of the statute does not imply that publication is ne- 
cessary, when this consent is obtained. For the statute is in 
the disjunctive ; that the penalty shall be incurred, unless there 
is publication, or consent, in case of a minor. It does not say 
there shall be publication and consent. 

4. The consent of the parent to the marriage waives all 
claims against the person solemnizing such marriage, in fiivour 
of such parent. For the law will not suffer a man to take ad- 
vantage of his own wrong, so far as to give him a penalty against 
another, for doing that act to which be himself has consented, 
and which would not have been done without consent. 

Mkn^ contra, cited Ellis vs* JETuU, ante, p. 41. 

The opinion of the Court was pronounced by 

Skinner, Cb. J. The case shows it was conceded on the tri- 
al, that the plaintiff is the father of the said Betsey Peters ; the 
defendant a justice of the peace, and as such joined her in mai- 
riage with the said James Peters, jr. That the defendant was 
not certified or informed of the intention of marriage having 
been published or posted, nor had the same been done. The 
defendant stated, and it does not appear to have been question- 
ed, that the parents of said Betsey gave their consent^ of which 
be, the defendant, before solemnizing the marriage, had notice. 
The Court decided, and so instructed the jury, that if the inten- 
tion of marriage had not been published, and the defendant had 
not been certified of the fact, before the marriage, he had incur- 
red the penalty, and the plaintiff was entitled to a verdict, &c. 

The importance of marriage contracts, not only to the par- 
ties themselves, but to the community at lai^e, and more espe- 
cially to family connexions and relations, attracted the attention 
of government at an early day, and moved the legislature to 
enact laws calculated to restrain and check their hasty and un- 
advised consummation. The first statute on the subject was 
passed in the year 1779, immediately after the formation of the 

{government, containing similar provisions to the one now in 
orce. That statute, in the first clause, forbids the marrying of 
any« persons, without publication, and if minors, without consent 
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of parents, &c. and in the second, declares, ^at any person ^^*** 
that shall presume to join any man or woman together in mar^ len?* 
riage, before he is certified that such purpose of marriage has v^^v^/ 
been published as aforesaid, and if minors, without consent as ^^^" 
foresaid, shall forfeit, &,cJ" In the statute of 1787, the Ian* Aauock. 
guage of the clause imposing the penalty, is, ^nor shall any of 
tise persons before mentioned presume to marry any man and 
woman before he is certified that such intention of the*f arties 
has been published as aforesaid, or before such magistrate or 
minister is certified of the consent of the parents or guardians, 
(if any there be) if either party be under age, on pain of forfeit- 
ing, &c. 

In the first statute, the penalty is given to the county treas- 
urer ; in the second, to the prosecutor and county treasurer. It 
is believed no doubt could arise in the construction of either of 
these statutes, and from a careful comparison of them with the 
statute of 1797, it is manifest nothing more was intended, than 
to change the form, correct the language, and give the penalty 
to the parent instead of the publick, or such person as might 
prosecute. Neither publication or consent of parents was in- 
tended to be dispensed with. The third section of the statute 
of 1797 requires, ^Hhat previous to any marriage being solemn- 
ised between any taopersons^^ the intention shall be published, 
tu. It is very clear the marriage of minors and adults are alike 
embraced in this section. The intention of the Legislature 
manifestly was, to give notice to all who might feel an interest 
in the welfare of the parties, that an opportunity might be af- 
forded of furnishing information of any tacts within their knowl- 
edge, or of giving counsel calculated to influence the parties in 
their course, and if expedient, arrest the proceeding. 

If publication cannot be dispensed with, the parties being 
adults, no satisfactory reason can be given why it should be omit- 
ted, the parties being minors. The necessity of givins publick 
notice, that an opportunity may be afforded of being informed, 
advised, &c. is surely as material in the latter case as in the 
former, and if the consent of parents is an adequate and proper 
substitute in the one case, it must be so in the other ; besides, 
if it is proper and requisite that publick notice should be given 
to enalHe the parties themselves to acquire a knowledge of facts, 
or to obtain counsel material to the issue, they being adults, it 
is equally so they being minors, to aid and direct the parents. 
This view of the subject is presented, not so much for the pur- 
pose of aiding in that construction we have given to the statute, 
and which we believe to be according to the plain and obvious 
reading, as to oppose the suggestion, that the intention of the 
l^islature will be violated, by adhering to the letter. There 
are many cases in which the general words of a statute are to 
be restrained in favour of persons upon whom a penalty is in- 
flicted. But where a statute, whether penal or remedial, is 
clearly and unequivocally expressed, and the signification man- 
ifest, courts are not at liberty, by construction, in view of its be- 
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jMaar*!"' '^^S ^^^^ ^^ UDreasoDdble,- to restrain its effect and operation* 
18S7. ' We think the obvious meaning of the legislature, as expressed 
^'^•'v^^^ in the 4th section of the statute, is to embrace two distinct cas- 
campbeu ^ jj^ ^hjch the peualtj is incurred. The one the joining in 
sbattnek. marriage of all persons, whether minors or adults, without a cer- 
tificate of publication. The other the joining in marriage mi- 
nors only, without being certified of the consent of parents. 
The first clause of the section is, ^4f anj minister of the gospel 
or justice of the peace shall join any persons in marriage, with* 
out a certificate,*' &c. without reference to age. The next 
clause refers to minors only, and to repeat that which is neces- 
sary to be understood, or implied, to give force to the clause, it 
will read thus < ^'or if any minister of the gospel, or justice of 
the peace shall join any persons in marriage, before such minis- 
ter or Justice is certified of the consent of parents, &c. if either 
party ne a minor, they shall severally forfeit,^' &c. But, as if 
to leave no doubt as to its intention, the legislature have added, 
^or shall otherwise than is expressly allowed by this statute, join 
any persons in marriage,'^ &;c. 

In the case of Ellis vs. Hull,* at the last term of this Court, in 
this county, it was decided, that publication without consent of 
parents, would not justify the marriage. From that construction 
of the statute. It follows, of course, that the penalty is incurred 
in this case, unless publication is to beconsioered necessary on- 
ly in case of the marriage of adults, which would evidently be 
a perversion of the statute. 

Motion denied, and the judgment of the county court 
affirmed, &c. 

Prentiss, J. absent, by reason of indisposition. 

H. Allen^ for the plaintiff. 

David Reed and B^ Turner^ for the defendant. 
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Martin Stevens vs. Lure Dewing. 

WHETHER then wu a potMition of land advene to the grantor, at the time it wai eonvejed, ao 
as to render the deed thereor void under the etatote of 1807, ii a qoeetion of fact to be rahmitted 
to the jury ; and it not to be determined by the court ai an interlocutory question. 

Qvorf.— If a defendant in ejectment may show title in a stranfer t 

EJECTMENT for lands in Sheldon. The plaintiff, on trial 
in the county court, having shown title in himself, and posses- 
sion in the defendant, so as prima facie to entitle him to a ver« 
diet, fested his cause. 

The defendant thereupon offered in evidence to the jury, 
(among other matters of defence,) a deed of the premises from 
the plaintiff to one John Hammond^ dated May 1, 1822, to the 
admission of which, the plaintiff objected, on the ground that 
the said deed was void under the act of 1807, the same having 
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been executed while the defendant was in actual possession of 'j]^*"* 
the demanded premises, claiming the same, adverse to the plain- isar. * 
US. This objection was taken upon the oJBTer to read the deed v^^n^^^ 
in evidence ; and sundry facts, tending to show the nature of the ^^^ 
possession, were giveji in evidence to the court, in support of the i>owiiiff. 
objection, which facts are succinctly stated in the following 
opinion of the Court. The county court, upon those facts, decid- 
ed that Dewing, the defendant, had not an adverse possession 
of the land in question, on the first day of May, 1822, so as to 
make the deed from the plaintiff to said Hammond void under , 

the statute, and admitted said deed to go in evidence to the 
jury, and thereupon instructed said jury to return their ver- 
dict for the defendant ; and they returned their verdict accor- 
dingly. 

The plaintiff having excepted to the foregoing opinion and 
decision of the court, the questions thereon arising were placed 
upon the record, by the agreement of the parties, and certified 
to this Court for a final decision. 

And now the plaintiff moved the court for a new trial, for the 
causes apparent in the record aforesaid. 

After argument, the opinion of the Court was delivered by 

Skinner, Ch. J. So far as we are enabled from the case to 
learn the facts that appeared on the trial, the plaintiff would 
have been entitled to a verdict, but for the deed by him execu- 
ted on the first of May, 1822, conveying the premises to Ham- 
mond. 

This deed was objected to by the plaintiff, as having been 
made of premises then in the possession of Dewing, claiming the 
same adverse to. Stevens, the grantor, and therefore void under 
the statute of 1807. Whether there was an adverse possession 
or not, at the time of the execution of the deed, is a question of 
fact, to be submitted to the jury. And, although, in some in- 
stances, an objection has been taken to the reading of the deed, 
and the evidence of adverse possession has been given to, and 
the question decided by the court, (the parties consenting to, or 
not opposing that course,) we are not advised of any case in 
which a decision, contrary to the opinion here expressed, has 
been made* 

Every person conversant with trials of this description, and 
with the character and nature of the testimony usually given in 
relation to the subject, must be sensible that it is as proper and 
necessary the jury should pass upon[this, as upon any question of 
fact whatever. « 

If, in the case before us, the jury had found the fact, it 
could not again have been revised ; but as the court have plac- 
ed upon the record, and sent to us the facts upon which the 
decision was had, it becom^ss our duty to declare the law arising 
from those tacts. 

Where an issue of hct, as provided by statute, is put to the 
court bj consent of parties (and without consent, no such issue 
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^JJJlJyj^ can be tried by the court,) a decision thereon is concliMire. 
imh ' The effect is the same as a verdict. 

The facts reported to have been proved tipon the point in 
qaestion are, that the deed from Stevens to Hammond was exe- 
cuted on the first day of May, 1822; that Dewing took the 
premises in execution against Adam Stevens on the 24th of March, 
1821, and on the 4th of October, 1821, (the time of redemption 
having expired,) Dewing declared himself to be the owner of 
the land, and that he should go on to take possession ; that he 
took his wood from the land the winter following, viz. the winr 
terof 1821, 2. Early in the spring, he repaired the fences, 
and built a new fence between tne meadow and pasture, by the 
first of May ; that he took the crops from the land that season, 
and has continued in possession ever since. No evidence was 

S'ven of any other persons being in possession after the 4th of 
ctober, 1821, excepting, that one Landfier, in the winter, fod* 
dered to his cattle a stack of hay, which must have been placed 
there before the time of redemption expired, and of course be- 
fore Dewing had a right to possess, and while Landfier (who it 
appears from the case, held as tenant to Stevens till the first of 
October, 1821) had the possession. The occupancy of the house 
can have nothing to do with the question, as it does not stand 
upon the premises in dispute. 

From these facts it is very evident Dewing was in possession 
of the premises on the first of May, 1822, (the day the deed was 
executed to Hammcnd^ claiming the same, adverse to Stevens^ 
the grantor. The deed, therefore, is void. 

The question whether the defendant could avail himself of an 
outstanding title, claims more attention than we can gratuitous- 
ly bestow upon it. It has, at the present term, been partially 
p- considered, in the case of Hathaway vs. Phelps ^a) and as the new 
trial must in this case be granted upon the ground already sug- 
gested, it is unnecessary to occupy more time upon any other 
points in the case. 

New trial granted. 

Prbntiss, J. absent by reason of indisposition* 

J. P. Richatdsm and B. Turner^ for the plaintiffl 

Auguzius Burtj Asa Aldis and Jos. Davis^ for the defendant. 
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In Flitchbr, defendant belotr vs. Euas Howard, plaintiff be- in*. 

\ow.-~m ERROR. 

Vwpm t j ia pcvsonal chftUali may |M« hy terfain «ad lale, for a •uficimt eoaridaratioo, wiOMMii 
delivefy, m *itip«eii tA« jrorttM ; bot to nnder the sale valid at afaimt anj om kiit tha vaadar, 
tbere mntt be a delirery of the poeMMion. 

Wbea, therefore, the lame chattel ia told to iwo differaDt penoofl, by eonveyanoee equally Talid, ho 
who lawfully aoquiiei the poeieeeioD, will hold it afaioet the other. ^' 

b eaaea oCpieigt of personal chattab, the general property rtliiaine in the fbrmar owner, aad oo^ 
a ipeeial property paaiee to the pawnee. 

h is essential to erery pledge of a personal chattel, that it be acoompanied by delivery of pos s eas i o n ; 
aad if the pawnee takes a delivery, and yet immediately re-delivers the thing pledged to the fomwr 
owner, or permits it to go back into his posse ss ion, the special property created by the bailment is 
dscenuned aad gone. 

A party has a right (on trial) to leqaire the opinion of the eourt upon any point of law which is per« 
tinent to the issue, and a refosal of the court to give soeh opinion is canst for aseopUoB,aad a 
ground of error. 

ERROR, to reverse a judgment of Grand-Isle county court. 
The action below was trespass^ for taking a bog, originally com- 
menced before a justice of the peace, and brought by appeal to the 
county court. On the trial there, the plaintiff ofiered evidence 
to prove, that in June, 1823, he signed a note as surety with 
one Jesse Peters to Amos Blodget for six cider barrels, made pay- 
able the first of September, 1823, and that Peters thereupon 
pledged the hog in question to him, (being the only hog he bad,) 
as indemnity for signing said note ; that the hog was not deliv- 
ered to him, Howard, at the time of the pledge, but remained in 
the care and possession of Peters till August 2, 1823 ; but that 
Howard was to take possession when he pleased. That after 
the bog was taken by Fletcher^ and before the note became 
due, plaintiff paid the note and took it up. 

The defendant offered, and read in evidence, the following 
memorandum, to wit, ^'An inventory of tools soldjto hi Fletcher^ 
on the first day of August, 1823, at the prices set to each ; and 
when redeemed, I am to have the tools again." (then follows 
the list of tools, with the hog and the prices affixed to each.) 
The memorandum then concluded as follows : ^^the above agree- 
ment is such, that if the said Jesse Peterrdoes not redeem the 
above tools, the said Fletcher is to have the above property, at 
the appraisal of good judges. (Signed^) jesss peters. 

The defendant then offered to prove, that the said tools, which 
at the prices affixed, amounted to {14,25, were never received 
by him ; which was admitted by the court. He also ofiered 
evidence to prove, that the price of {5, affixed to the bog, wai 
the price agre^d on hy the parties, which was objected to by the 

!>kuntiff, and rejected by the court ; to which opinion the de- 
endant excepted. The defendant also offered evidence to prove, 
that the said property was to be redeemable in labour and coop- 
er's, work ; which was objected to by the plaintiff, and rejected 
by the court ; to which the defendant also excepted. The de* 
fendant also ofiered evidence to prove, that on the first day of 
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*Sm!1^!*' Aagust, 1823, the said Peters was indebted to him in the stim of 
1SS& * ^12, and that he then and there discharged the same debt, in 
consideration of said agreement. 

The plaintiff then offered evidence to prove, that on the sec- 
ond day of August, 1823, in the morning, he took the hog from 
Peters and drove it home. And the defendant gave evidence 
to prove, that the same hog returned to Peters^ possession the 
same day, by noon, and remained there till the 8th of August, 
when the defendant took it, by virtue of said memorandum, in- 
to his possession and had ever since retained it. 

The defendant's counsel thereupon requested the court to 
charge the jury, that if they found that the hog returned from 
Homard^s after he drove it home as aforesaid without straying, 
or if having returned by straying, it remained in the possession 
of Peters with the consent, knowledge and permission of the 
plaintiff, until Fletcher took possession as aforesaid, the transac- 
tion between Peters and Howard was fraudulent — ^that the de- 
fendant had a right to take the hog as aforesaid, and was enti- 
tled to a verdict. But the court refused to charge them as 
aforesaid, and also refused to charge them at all on that point, 
and left them to decide the law as well as the facts ; to which 
refusal, and direction to the jury to decide the law, the defend- 
ant excepted, and tendered his bill of exceptions, which were al- 
lowed. 

The errors assigned in this writ embraced the several matters 
excepted to as aforesaid. 

After argument, the opinion of the Court was delivered by 

Prentiss, J. There is no doubt that property in person- 
al chattels may pass by a bargain and sale, for a sufficient con- 
sideration, without delivery, as between the parties to the sale ; 
^ut then, as against every one but the vendor, there must be a 
delivery of the possession. When, therefore, the same chattel 
i^ sold to two different persons, by conveyances equally valid, 
be who first lawfully acquires the possession will hold it against 
the other. {Lanfearvs. Sumner^ 17 Mass. 110.) The liability 
of the plaintiff below to pay the small note signed by him as 
surety for Pe/er5, the former owner of the hog, was undoubtedly 
a sufficient consideration for the transfer to him ; and the dis- 
charge of the debt due from Peters to the defendant, was an 
equally valid consideration for the subsequent assignment to the 
defendant. 

Both transfers, therefore, being equally valid, as it respects the 
consideration on which they were made, and good against Peters^ 
the rights of the parties at the trial, as against eac^ other, must 
have depended altogether on the question of possession. The 
evidence given was, that the transfer to the plaintiff was made 
in June, but no delivery or possession was taken by him, until 
the 2d of August following. He then took the hog into his keep- 
ing for a few hours ; but the same day it went back into the 
posftession of Peters^ and there continued until the 8tb of August, 
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when the defendant took possession of it, under the bill of sale ^^2^^''* 
executed to him, dated the 1st of August. Although the posses* isas. * 
sion taken by the plaintiff on the second of August, was before •^'v'^ 
the defendant acquired possession, yet the possession so taken, ^^^'i^ 
if the transfer to the plaintiff had been an absolute sale, would Btmt^ 
not avail him, if he permitted the hog immediately to go back 
and remain in the possession of Peters, Such a temporary pos* 
session of the plaintiff, would be as no possession against the de- 
fendant, who was a creditor of Peters, and to^ak the assignment 
of the hog in satisfaction of his debt. The principle is, that 
the continuance of the vendor in possession of a personal chat- 
tel, gives him a false credit, and enables him to impose upon 
the world, and deceive and defraud those who deal with him. 

The transfer to the plaintiff, therefore, to be valid against the 
defendant, must have been accompanied and followed with pos- 
session ; and this would be so, whether the transfer was a sale, 
or a mere pledge. But considered as a mere pledge, as the bill 
of exceptions states it to have been, there is another view of the 
case. It is essential to every pledge of a personal chattel, that 
it should be accompanied by delivery of possession, or it will 
not be valid ; and in case of delivery, the general property re- 
mains in the former owner, and only a special property passes 
to the pawnee. (Cro. Jac. 245. — Yek. 178. — 16 Vir. Abr. 263. 
-•^Powell on Mortg, 3.) If, therefore, the pawnee takes a deliv- 
ery of the thing pledged, and vet immediately redelivers it to 
the owner, or, which is equivalent thereto, permits it to go back 
into his possession, the special property, created by the bailment, 
is determined and gone. The general owner having the pos- 
session, may lafully dispose of it to any one, and the pawnee has 
no such right or property in the thing, as will enable him to 
maintain trespass, or indeed any action to recover it. In eve- 
ry view of Hite case, the defendant had a right, on the evidence 
given, to cdll upon the court to instruct the jury, that if the plain- 
tiff permitted the hog to go back into the possession of Peters, 
or it was permitted to remain there with his knowledge and 
consent, the defendant, under the assignment to him, acquired 
the legal property. A bill of exceptions is not confined, as the 
plaintiff's counsel argued that it was, to some opinion or decis- 
ion expressed by the court in the course of the trial, or some 
positive misdirection to the jury. A party has a right to re- 
quire the opinion of the court upon any point of law which is 
pertinent to the issue, and the refusal of the court to give such 
opinion is cause for exception, and a ground of error. {Smithvs. 
Carringion^ 4 Cranch. 62.) On this ground, without consider- 
ing the other points discussed in the argument, the judgment 
must be reversed. 

Judgment reversed. 

A. G. Whittemore and J. C. Thompson, for the plaintiff in error. 

Hector Adams, Asa Aldis and James Davis, for the defendant 
in error. 
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Samuui Campbell, defendant beloW, vs. Natbanikl WiMoify 

plaintiff below.— /JV ERROR. 

■ 

THE eoQDtjooait baa power to nfer a oauie, by eoBMBt of the parties, iaanycaao. 

A party to an action on book, originally commeneod before a justice of the peace, havtof eoneeeted 

to a reference of the came to auditors by the county court, is estopped to question its regularity on 

a writ of error. 

> Judge, acting as a eons tltoent port of the eoort, cannot appoint himself auditor: But where it 
does not appear ftom the reoord, that the aaditor was a judge of the court, or that he sot as saeh 
in the cause, and especially where the appointment appears Co have been mode with the eonsent 
of the parties, the judgment will not be reversed for that cause. 

ERROR, from Grand-Isle county court. The grounds of the 
errors relied upon were, 1st. That the court referred the cause 
to an auditor^ notwithstanding it was an action on book account, 
originally commenced before a justice of the peace. 2dl j. That 
the court appointed Joel Aliens one of the judges of the same 
court, to be the auditor. 

At the next term after the judgment complained of was ren- 
dered, the county court, on motion of the plaintiff, (the present 
defendant in error,) amended their record; from which record, 
as amended^ it appeared that Joel Allen was appointed the audi- 
tor upon the agreement oj the parties. The defendant in error 
now brought up and filed in this court a copy of the record as 
amended ; from which it would appear there was a discrepancy 
between the ^rit of error and the record upon which it pur- 
ported to be founded. 

Smalley^ for the plaintiff in error, contended, that this amend- 
ment could not be got up before this Court in this manner. — 
That it must have been by a certiorari from this court, on sugges- 
tion of a diminution of the record. 

The Court said they had never been in a habit of sending 
out writs of certiorari^ and suggested, that as the case stood, an 
amendment of the writ of error was necessary. The party ac- 
cordingly amended the writ, conformably to the amended rec- 
ord. 

Turner^ in support of the errors assigned. It is important, as 
this is not a common law proceeding, that the defendant below 
should be availed of his legal privileges. The plaintiff proves 
his claim by his own oath ; and the defendant can plead nothing 
in bar that he ought not to account. The proceedings of the 
auditor must therefore be subject to revision somewhere^ and to 
that end, it is right and reasonable that the items of the account 
should be returned with the report. If the report is perfectly 
a dead letter, and the party objects to the whole in court, what 
more can he do ? It does not appear, nor can it appear 
from the record, (the items not being returned,) what was ob- 
jected to. 

[Skinner, Ch. J. It does not appear that any objection was ^ 
made to the acceptance of the report, on account of the items 
not being returned.] 
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Mr. Turner coiitinued. As to the court appointiDg one of their ^JJSiSf^ 
owo body to be the auditor, the fact is stated, and stands as do- 
miirred to. It is therefore to be taken as true. The county 
court certainly knew their own body ; and when this objectio<) 
was made, they could not be mistaken as to the fact. They are 
initrtsUd. If they may step down from the bench and audit an 
account, and resume their seats and accept it, they are interest- 
ed on the score of fees* And this interest may prompt them to 
make themselves auditors in all cases. But, it is said, this was 
done by the parties. It was done to prevent the appointment 
of a worse man. It is improper for any man or set of men to 
review in one capacity, a judgment which they themselves have 
rendered in a different capacity. 

The Court declined hearing counsel on the other side, and 
their opinion was delivered by 

Prentiss, J. It is unnecessary to give any opinion upon the 
general question, whether actions on book account, brought to 
the county court by appeal from a justice, are to be referred to 
auditors, like actions of that nature originally commenced in the 
county court, or are to be tried, and the sum in arrear to be 
found by the jury $ because, it appears from the record, that the 
reference to the auditor, in this case, was by the agreement and 
consent of the parties. The court has power to refer a cause 
by consent of parties in any case, and the proceeding in this 
case might well be considered in the nature of a rule of refer- 
ence. Having agreed to the reference, and appeared and 
submitted to a hearing before the auditor, the plaintiff in error 
is bound by the proceeding, and is estopped to question its reg*- 
vlarity. It has been held, that a writ of error will not be sub 
tained, where it is brought by a party against his agreement, or 
that of his attorney, made in the course of the action. (fVright 
fs. Muttj 1 T. Rep.'SSS.—Coatts vs. West, 2 T. Rep. 183.) And 
on the same principle, it ought not to be sustained, if founded 
on a proceeding*to which be has assented and agreed. 

It would be a manifest inconsistency to hold, that a judge, act- 
ing as a contituent part of the court, can appoint himself audi- 
tor, or that the same person can act as judge and auditor in the 
«me cause. On the return of the report, the court is to re- 
view* the doings of the auditor, so far, at least, as it respects their 
legality, and either accept or set aside the report, as the case 
may require. To act in the capacity of auditor in adjusting the 
account, and then in the capacity of judge in hearing and 
determining upon exceptions to his report, would be palpably 
inconsistent. The respective duties are incompatible, and the 
same person cannot act in the two different capacities. But 
there appears to be no reason, why a judge of the court in whidi 
the action is pending, if he does not sit or act as such in the 
cause, may not be appointed, and perform the duties of auditor, 
especially with the consent of parties, as well as any other per« 
son. The other judges are a court without him, and his appoint* 
ment as auditor, and judgment on his report, may be the acts of 



120 



CASES IN THE SUPREME COURT 




^^SSi^ ^^^ court constituted of the other judges. And they must be 
' taken to have been so in this case ; for it does not appear from 
the record, nor is it assigned for error, that the auditor formed 
a part of the court in any of the proceedings in the action. In- 
deed, he is not named as judge in the record, por does it appear 
that he was such.' 

Neither of the errors relied upon furnishing any sufficient 
cause for reversing the judgment, it must be affirmed. 

Judgment affirmed. 

Bates Turner and Benj. H. Smalley, for the plaintiff in error. 

Albert G. Whiitemore and Israel, P. Richardson^ for the de- 
fendant in error. 



orMft, Thb Overseers or the poor of Corinth, appellees, vs. The 
^^m7* Overseers or the poor or Bradford, appellants. 

la etM of an appeal from an order of removal , the qaestion, whether chargeable or likely to be e e— 
•0 or not, \m material, and may be raised by the appellant, in the court to which the ^peal ia tak- 
en ; bat thii defence being of an interloentory nature, or a temporary bar, mut be taken advan- 
tago of, by a motion to quash, or by a special plea in bar, setting forth the ikct. 

A plea to the meriu should state, and rest upon the fact, that the town to which the Mmorol ia 
made, is not the legal settlement of the pauper. 

There ia no general issue in these eases, and the plea of **andttly removed,** which has aoraetimae 
bean used, is bad. 

A new trial having been granted in this cause, by this Court, at 
^.oo^ their February term, 1826, on the motion of the appellees, the 
«oLi,p.9ni same was had before a jury, at the last June term of Orange 
county court, and a verdict returned, ^Hhat the pauper was duly 
removed.^' On this last trial, exceptions were taken by the ap- 
pellants, which appear in the following case, placed upon the 
record by the agreement of the parties, viz : 

^^This was an appeal from an order, made by two justices of 
the countv of Orange, for the removal of one McConnellj his 
wife and mmilj, from the town of Corinth to the town of Brad- 
ford. The overseers of the poor of Bradford ples^ded that the 
said pauper was unduly removed^ bj the said order, from CorirUh 
to Bradford, and issue was joined on the plea. The cause came 
on to be tried at this term, (June, 1826) on the said issue, by a 
jury duly empaneled and sworn. The overseers of the poor of 
Corinth offered evidence tending to prove, that said McConnell 
had his last legal settlement in the town of Bradford. The 
counsel for Bradford admitted that fact, and on this admission 
the counsel for Corinth rested their case. The counsel for 
Bradford insisted before said Court, that it was incumbent on 
the overseers of the poor of Corinth^ to prove, also, that the said 
McConnell^ at the time of making said order, had become already^ 
or wot lUcelt/ to become^ chargeable to the said town of Corinth^ and 
rcqusted the Court so to charge the jury. But the Court, on th^ 
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contrary, gave in charge to the said jury, that it was not neces- 
sary for the said overseers of the poor of Corinth to give evi- 
dence on the trial, showing or tending to show, that at the time 
of making the said order of removal, the said McConmll was 
chargeable, or likely to become chargeable, to the said town of 
Cortntkj and that the said overseers of the poor of Corinth had, 
without such showing, made out their case, and were entitled to 
a verdict on the said issue. To which opinion of the court the 
counsel for the town of Bradford did except, and pray the court 
that their exceptions may be entered of record, and pass to the 
Supreme Court for a final decision, and that execution be stay- 
ed." 

And now the overseers of the poor of Bradford move the 
Court, that the judgment of the county court be reversed, and 
for a new trial, for the cause appearing in the exceptions afore- 
said. 

Marshy in support of the motion. The only question present- 
ed in the exceptions filed in this case, is, whether it was incum- 
bent on the overseers of the town procuring the order of remov- 
al, to show on the trial, that the pauper had become, or was like- 
ly to become chargeable to the town from which the pauper 
was ordered to be removed* 

Should the Court be of opinion that it was incumbent on Co- 
rinth to show this, a new trial most be granted. If they should 
be of a different opinion, judgment will be affirmed. 

The counsel for Corinth regards this matter of objection to 
the proceedings as in nature of a dilatory plea, or subject mat- 
ter for a plea in bar. and that it cannot be taken advantage of 
Dnder the plea of unduly removed; and the decision was made on 
this ground at the trial. 

To this it is answered, that this is a summary proceeding, and 
no other mode of putting a defence on paper and bringing it 
properly before the court, is known, or to be found in the pre- 
cedents or in our practice, than that of pleading, that the pauper 
toas unduly removed^ or a motion to quash the proceedings. If 
this be correct, it will follow, that every defence which is not 
properly brought before the court, in a motion "to quash the 
proceedings," must be good under the plea of "undti/y removed.^ 

In what case, then, is a motion to quash, proper ? It is only 
when there is on the face of the proceedings some defect j a 
neglect to state some fact which is necessary to render the pro- 
ceedings legal. On motion to quash, you can never go out of 
the record. The motion must be grounded on something which 
appears, or want of something which does not appear on the 
face of the proceedings. 

A motion to quash, in these summary proceedings, is precise- 
ly analagous to a plea in abatement, demurrer or motion in 
arrest, in proceedings at common law. 

The plea o( unduly removed maybe regarded as a kind of gen- 
eral issue given by the statute. 

16 
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rS!S!rf E^^rj thiag which shows, that the overseers have no reason 
1897. ' to coDiplaio, or do ground of proceeding, or shows, that the 
court below ought not to have made the o/9er, is proper under 
this plea. 
Bradfbrd. Was it thcD necossary iinder the statute, that the pauper 
should have heen chargeable, or likely to become so, in order 
to justify the overseer in complaining, or the court in making 
the order ? 
But. 370, $3. The act is, ^Uhat if the overseers of the poor, &c. shall find, 
suspect, or have reason to believe, that any stranger, &c. has 
already, or is likely to become chargeable, &c. it shall be law- 
ful for any two justices, &c. on complaint of such overseer, to 
issue their warrant, &c." and again, ^^If such justices shall find 
such stranger likely to become chargeable, &.c. &c. they may 
order such stranger, &c. to remove, bc.'^ 

Then it appears, that the prospect of the pauper's becoming 
chargeable is the sine qua tton, without which the overseer can- 
not complain, nor the justices remove ; and yet, is not this to be 
proved before the justices, and again on an appeal in the coun- 
ty court ? Are the citizens to be driven about at the pleasure 
of an overseer on the mandate of two justices, who are neither 
chargeable, nor likely to become so ? Have not the citizens of 
this state a right to seek a livelihood in any town where they 
please, without being molested in this manner ? But it is said, 
'Hhis matter should be pleaded ;'' but how pleaded ? In abate- 
ment ? What, plead in abatement the non-existence of a fact 
which is the foundation of the whole proceedings ? Plead in 
abatement that the defendant did not premise that he is not lia- 
ble ! But who ever heard of a plea in abatement to a summary 
proceeding like this. A motion to quash, in this kind of pro- 
<;eeding, is a substitute for not only a demurrer, but for a plea in 
abatement also, at law. In this very case at the last term, this 
Court decided, that it not appearing from the proceedings, that 
a copy of the order of removal had been left with the overseer 
of Bradford, was ground for quashing the order, but not good 
showing under the plea of unduly removed. — 1 Aik. R. 290. 

But allowing a plea in abatement to be proper, in a proceed- 
ing of this kind, yet this is no proper cause of abatement. 
Pleading it in abatement, would be pleading a fact essential to 
the merits of the case in abatement. 

Will it be said, that it should have been pleaded in bar ? 
Pleading in bar is placing upon the record some fact which 
shows a defence, notwithstanding the truth of all the necessary 
facts stated on the part of the plaintiff, and admits all such facts. 
Now it is stated in the complaint, that the pauper was likely to be^ 
come chargeable. How then could this fact be admitted, and not 
denied by a plea in bar ? 

Will it be said, that this particular fact should have been se- 
lected from the other allegata by a special traverse ? 

Why should this fact be traversed in this manner, rather than 
the fact that the pauper belonged to the town of Bradford f Both 
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facts must concur, otherwise this pleading is erroneous, if not 
irregular ; aud if either be wanting, the pauper is unduljr remov- 
ed. Why not, then, deny both facts, by one general plea ? 
This is already done, for the deficiency can be reached by no 
other plea than unduly removed. 

It would seem, that the omitting to state any fact in the pro* 
ceedings, the omission of which would be a good reason fof 
quashing such proceeding, would show that such fact ought to 
be proved at the trial. 

The two facts above mentioned, viz. that the pauper has be^ 
crnne^ or is likely to become chargeable to the plaintiffs^ town^ and 
properly belongs to and has his settlenunt in the defendants^ town^ 
must be stated in the complaint, and found by the justices, oth« 
erwise the proceedings are always quashed. 

'^Exceptions were taken to an order of two justices,, because it 
was only said to be complained by two church wardens, that the 
person removed was likely to become chargeable, but not ad* 
judged so by the justices. 

Holt, Ch. J. said, the justices cannot remove a man, unless he 
is likely to become chargeable, for otherwise they might remove 
a man of an estate. 

It ought to appear, that the person remoVed is a person re- 
moveable, and there ought to be a particular averment that he 
is likely to become chargeable. — Suddlecomb vs. Burwash^ 2 Sal. 
491. 

An order to remove a poor person was quashed, because it 
was not said, that he was poor, or likely to become chargeable 
to the parish, &c. — Scrivenham vs. St. Nicholas^ 3 Sal. 255. 

In every order for the removal of a poor person, it ought to 
appear that he is removable by law ; therefore it ought to be 
averred, that he is chargeable, or likely to become chargeable to 
the parish, and there ought to be an adjudication of that matter 
and of the last place of his lawful settlement. — 8 Mass. 276.— 5. 
P. DaUon^s Justice^ 181. 

It was objected, that the paupers were said to be likely to be- 
come chargeable, but did not say to what parish. The words 
were, and whereas upon due examination and inquiry^ it appears to 
u«, and toe do accordingly adjudge^ that they are likely to become 
chargeable. 

By Lee^ Ch. J. and the whole Court. The objection is fatal. 
A complaint must appear, of the pauperis being likely to become 
chargeable to the parish from whence he is removed, and there 
must be adjudication of the truth of it ; for the justices have no 
authority without such complaint and adjudication. We can* 
not support an order by implication. There is no necessity for 
any particular form of words, but there must be an adjudication 
of it in some words or other. — Netherton vs. Hoblendi^ Bur. s€itL 
COS. 138-9 1 Stra. 143. 

It would seem from the authorities, as well as from the stat- 
ute, that no person is liable to be removed, unless he is charge- 
able, or likely to become so, and that the proceedings are bad, 
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unleM this Ib stated in the complaint, and found true, bj the jus- 
tices ; and this must appear in the order. If this be so. how 
can a person who is not liable to be removed at all, be said to 
be duly removed. It has been said, that this is a question in 
which the town has no concern ; that no one can complain, ex- 
cept the pauper. That the only question for the town to con- 
trovert, is, whether the pauper had his settlement in the defend- 
ants' town. 

But how is the pauper to complain ? He is not a party to the 
suit, and cannot be heard in its defence. Will it be said, that 
he is to have redress by action, for being illegally removed ? 
This would be to set the law at variance with itself. The pau- 
per is duly removed, and yet would have an action for being 
illegally, that is, unJii/;y, removed: 

Has not the town an interest in having its poor inhabitants 
permitted to seek a livelihood in another town, which they can- 
not find in their own? Are the poor families and children who 
acquire a living and are useful in factories, liable to be removed 
and thrown upon their town, when they are neither chargeable 
nor likely to become so, because the factory does not stand in 
the town of which they are inhabitants? , 

It is said, that the plaintiff's town will be concluded as to the 
settlement of the pauper, if issue be found against them, on the 
ground that the pauper had not become chargeable. This is ad- 
mitted ; and so it ought to be, if the plaintiff will pursue this or- 
der to a final trial, and the finding of a verdict. 

Which would be the greatest evil, to have the pauper in such 
case fixed in the wrong town, or to permit the overseers and 
justices to be continually harrassing themselves and the author- 
ity of other towns with their complaints and orders, without any 
statutory ground of complaint ? 

If they pursue to a final judgment, it is their own folly. They 
may in any stage of the proceedings discontinue, and avoid the 
evil, if they choose. 

It will not be denied, that this not appearing in the complaint 
or order, is a sufficient ground for reversing or quashing such 
order. 

If, therefore, the proceedings had gone up without the aver- 
ment, that the pauper was chargeable, &:c. they would have been 
quashed. 

An order quashed is imperative on the parties. Judgment 
in many other cases will be final, when the merits are not tri- 
ed, if the plaintiff has the hardihood to proceed to verdict and 
judgment. As an assumpsit^ when notice is necessary, but not 
proved at the trial, he may become nonsuit; if he declines this, 
the verdict and judgment will be final. 

Buck^ contra. The town of Corinth^, on trial under the issue 
of "unduly removed," proved more than one year's refiidence of 
the pauper in Bradford^ under the act of 1^01, and rested their 
case upon this testimony. 
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Bradford then contend, that the town of Cmnth should show, 
that the pauper was chargeable, or likely to become chargeable. 
This evidence is not necessary, as the town of Bradford have 
at in issue only one fact, viz. iht legal settlement rf the pauper. 

o quash the order for this cause will have the effect to fix the 
pauper's settlement in Corinth^ as the record will show that it 
was quashed upon the merits. 

This case was before the court at the last term, upon a simi- 
lar question, and the court then decided, that if the town of 
Bradford would quash the order for any cause, other than the 
want of a legal settlement of the pauper in Bradford^ that cause 
must be assigned, and entered upon the record. 

The opinion of the Court was delivered by 

Hutchinson, J. A plea has been filed, on the part of Brad- 
ford, that the said pauper was unduly removed from said Cor- 
inth to said Bradford, concluding to the country. No objec- 
tion appears to have been made to the reception of this plea, 
but issue joined thereon. 

That issue has been tried in the county couri, and on that tri^ 
al it was conceded, that Bradford was the 'place of the last le- 
gal settlement of the pauper. On that concession, the counsel 
for Corinth rested the cause, probably considering, that the 
plea put in issue nothing but the question of settlement, which 
was already conceded. 

But the counsel for Bradford contended, that the plea put 
in issue, and it was necessary for Corinth to prove the fact, 
that the pauper was chargeable, or was likely to become charge- 
able, to said Corinth; and requested the court so to charge. 
The court refused so to charge ; but did charge, that the over- 
seers of the poor of Corinth were entitled to a verdict without 
such testimony. A verdict was returned in favour of Corinth, 
and the above decision of the court was excepted to, on the 
part of Bradford ; and a new trial is now urged because of that 
decision. 

There is some difficulty in disposing of this question so as to 
prevent a surprise that might operate to the injury of one par^ 
ty or the other. The concession made on the part of Brad- 
ford, that the pauper was settled there, might be made in a full 
reliance upon the other point for success, and might be in- 
tended for that trial only ; while a contrary decision of the 
court might have equally surprised Corinth, because they sup- 
posed the plea put in issue the settlement only. 

There can be no doubt but the fact of the pauper's being 
chargeable, or likely to become so, is of an interlocutory na- 
ture, and is intimately connected with the right of the magis- 
trates to hold jurisdiction over the pauper, and make any order 
for his removal: hence the orders are uniformly quashed, 
which do not show the fact adjudicated upon ; but yet it has 
npthing at all to do with the question, where his legal settle- 
ment is; or, to what place he shall be removed) if any order be 
made for his removal. 
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It if €08/ to conceive^ that a paaper may be removed to the 
place of his legal settlement, at a time when he is not chargea- 
ble, nor likely to become so; and for this reason the order 
ought to be quashed ; and at a later period, he may become 
chargeable, and may well be removed* The quashing, therefore, 
should be for a cause apparent of record, and show an irregu- 
larity aside from the merits of the settlement, that it may not 
interfere with another order of removal to the same place, 
when new occurrences render the same proper. 

In civil actions, while almost any matter, showing that there 
is no cause of action, may be given in evidence under the gen- 
eral issue ; yet, whatever operates as a temporary bar, and vir- 
tually admits, that the cause of action may, at some future peri- 
od, avail the plaintiff, must be exhibited in a special plea, or 
with special notice. So here, if the pauper was legally settled 
in Bradford, an order of removal to that place may, at some 
day, be proper. If it is not now proper, because the pauper id 
not now chargeable, nor likely to be so, that should be treated 
as a temporary bar to the claim of Corinth, and be presented 
and urged in a motion to quash, or a plea in nature of a plea in 
abatement or in bar. 

The English practice in pauper cases would leave a doubt, 
whether this question can be raised at all in a court of appel- 
late jurisdiction, otherwise than upon objections to the order 
upon the face of it. In the third of Burns'^ Justice^ 471, after 
reciting many cases of orders being quashed for a defect in the 
order in this respect, it is said, that it does not appear from any 
adjudged case, that, upon appeal, it was ever controverted, 
whether the person was, or was not, likely to become chargea- 
ble. Either the persons removed were all confessedly of this 
description, or the recital by the justices, of their adjudication 
upon this point, was deemed conclusive ; and no decision gives 
us any light upon the subject. 

But, there, as here, the decisions were usually exparte, in re- 
lation to the parish to which the pauper was removed, but they 
were In presence of the pauper, who, by their statute, has a 
right to appeal. Hence it is probable, that his resistance to a 
premature removal might save the necessity of raising the ques- 
tion by proof at the sessions. The analogy of other cases 
would seem to require, that the town, to which the pauper is 
sent by an exparte process, should somewhere have an oppor- 
tunity to litigate every important allegation in the complaint 
and order; and one as much as another, if done in due season, 
and by a proper motion or plea. 

It would be a total departure from this analogy to decide, 
that the fact of being chargeable, or likely to become so, should 
be the essential fact to give the magistrates jurisdiction, and, 
that they must adjudge this in the affirmative, and*so certify, or 
their proceedings will be quashed for this defect ; and yet de- 
cide, that the town to which the pauper is removed can never 
in any way dispute ftiis fact, after they have notice of the order. 
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The fctagmge of oar statote attaches the same importance to ^i^lJEX, 
this fa<^t, as that of the English statute ; and, so far as the lev- 
argument of protection to the pauper's rights should be weigh* 
ed^ it might seem more important here than there, because our 
statute gives the pauper no right of appeal. B»dfl»A 

This is the first case recollected, in which the same question* 
has been ui^d in the court appealed to in this state. It may 
be the first case in which it could be raised with plausibility* 
It may have been now raised upon a sudden failure of the de* * 
feace upon the merits. 

There seems at first view, no great hardship to the town 
where the pauper has his legal settlement, for him to be sent 
home, even if he is not likely to become chargeable to any 
town. * 

But, upon reflection, the temoving a man from his chosea 
residence, and disorganizing his whole plans of gaining a live* 
lihood, and forcing him to reside in a given town, whether 
encouragement is, or is not there aflbrded for the pursuit of bis* 
particular calling, has a powerful tendency to reduce men t» 
pauperism ; while a free choice of the place, as well as th» 
manner of each man's pursuits, affords encouragement ta ia- 
dastry, and facilitates the acquisition wealth* 

But it must not be inferred, from what is now observed, that 
an order will be quashed upon any nice or difficult point in the 
weight of evidence. A man, whose means of subsistance are &<» 
scanty that he could not meet a day of sickness, of himself ^or 
iamliy, without assistance from the town or from his. neigh- 
bours, is likely to become chargeable within the meaning of the* 
statute : and the town is not obliged to wait till he is become 
actually chargeable before they remove. Otherwise, of a maa 
in profitable business, increasing in wealth, and already able to 
stem the torrent of adversity, which, by the way, is not seen 
approaching. If a case should arise so strongly marked as to 
afford presumption of unworthy motives in the overseers, and, 
perhaps, partiality in the magistrates who now may be inhabits 
ants of the town from which the removal is ordered^ it does 8eem> 
proper that, in such a case, the question should be revised at 
the instance of the town that is, or may be, affected by the re* 
movah 

The result of all this may seem to be, that the town of Brad* 
Card, after taking their appeal, would be admitted, in the form 
of a dilatory plea or temporary bar, to have placed this question 
in issue, and driven the town of Corinth to produce the testimo- 
ny called for on this trial. But, having interposed no such plea^ 
they are now too late to avail themselves of this part of their 
defence. 

This, however, depends upon the view the court may eor 
tertain of the plea upon which was joined the issue that was 
tried by the jury. 

The plea is, that the pauper was unduly removed ; and doei^ 
not proceed to assign any reason why, or set forth any facts-de* 
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^liaSi, tignating on what ground reliance was placed for defence* Mjr 

1687. brethren understand that this form of plea has been considera*' 

^■^^^^^"^^ bly in use ; but we do consider it a very defective form in which 

^ to present the rights of the parties for a decision. It is reallj 

ftadibnL gimllaf, in principle, to a plea in bar, which should saj the plain- 
tiff ought to be barred, and stop without assigning any reason 
for the bar. It must be considered a mere nullity, unless it 
should be considered, as now contended on the part of Bradford, 
a sort of general issue, putting upon trial all the matefial allega- 
tions of the order appealed from. There is much difficulty in 
this course. This plea is not a technical denial of any fact al- 
leged in the order. And the mention of the fact of an undue 
removal in the seventh section of the statute, in no sense dic- 
tates the form or substance of the issue to be tried ; but alludes 
to the determination of the court merely. Where the law is 
that the party recovering shall have execution for the sum re- 
covered, it was never supposed that this would warrant a plea 
that the plaintiff ought not to recover. The defendant must 
plead a plea suited to his defence. The issue of non assumpsit 
denies the promise relied upon ; not guilty denies the doing of 
the wrongful act complained of. A plea in bar of an accord 
and satisfaction, alledges what the accord and satisfaction are, 
so that the plaintiff may deny the same, and put directly in is- 
sue the matter in controversy. While a plea that the pauper 
was unduly removed, or that the plaintiff ought to be barred, or 
that the plaintiff ought not to recover, without adding more, so 
literally mean any thing the party would have them mean, that, 
in a legal sense, they mean nothing. The plea in the present case 
may literally mean, that Bradford was not the place of the pauper's 
settlement, therefore he ought not to have been removed thith- 
er : or, he was not likely to become chargeable to Corinth, and 
ought not to have been removed thence to any place ; or, in the 
act of removal, the officer was irregular and abusive to the pau- 
per. And, as a decision upon this plea, reversing the order, 
mighi be made upon the merits of the settlement, it would be 
conclusive to discharge Bradford from the support of the pau- 
per: for it would be presumed to have been decided upon the 
merits as laid down in 3d of Burns^ page 502, South Cadbury vs. 
Braddon. It would not, therefore, be proper to admit a decis- 
ion in favour of Bradford, upon this plea, unless upon evidence 
affecting the question of settlement. Indeed, it is not recollect- 
ed that any other question than this has before been urged un- 
der such a plea. I can add, for myself, I have no recollection 
of ever before knowing of such a plea. Such language has been 
used concerning pleas in pauper cases, but I supposed the pleas 
designated the facts to be put in issue. Such was in fact the 
case in several pauper causes which I could name. 

The discussion of this same cause, a year ago, was upon a 
point still further remote from the plea and the allegations in 
the complaint and order ; a point in no sense attended to in ei- 
ther ; as may be seen from the case then decided, and from the 
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Import of the decision. No circumstance drew the attention of ^^ 
the Court to consider the plea in reference to its extent to the las?. * 
different matters in the case not then litigated. si^^v^^^./ 

The Court being now called upon, for the first time, to con- ^f!^ 
sider this subject, we are disposed to make such a decision as, BndfM«. 
if followed, will point out a safe and convenient course of prac- 
tice, that both parties may know for certainty what facts are 
put in issue by the pleadings, and prepare accordingly ; and that 
any issue that may involve the merits of the settlement shall not 
be incumbered with any facts which might be the subjects of 
dilatory motions or pleas. 

We therefore decide, that the question whether chargeable or 
likely to become chargeable, or not, may be raised by the ap* 
pellants in the court appealed to : but that must be done by a 
motion to quash, or plea in bar exhibiting that fact as the ground 
of the interlocutory defence: that a plea to the merits should 
state, and rest upon the fact, that the town removed to was not 
the legal settlement of the pauper. That the plea in this case 
most, tor the reasons before assigned, be considered a mere nulli* . 
ty ; and had the verdict been returned for the defendant, on 
such a plea, justice would have required the court to award a 
rep^ader. That the decision of the county court was correct 
in not requiring of the appellees proVf of dilatory matter upon ^ 
an issue, the decision of which would be final upon the merits. 
But, instead of entering judgment on the verdict, we consider 
another course necessary, for the promotion of justice. The 
defendant put in this plea, supposing it settled by practice. 
The plaintiff supposing the same, did not object to receive the 
plea, nor demur to it ; but joined the issue presented by the plea* 
The plea, denying nothing that was alleged, but almost equally 
denying every supposal in the complaint and order, the appel- 
lants might consider it as a sort of general issue, and rely upon 
the point urged, and may have made their preparation accor- 
dingly. We will not, therefore, surprise the defendants by an 
important change in practice, without an opportunity to plead 
anew, and present such facts as they have before supposed were 
in issue. If the defendants choose thus to withdraw their plea, 
and plead anew such facts as we have now considered, they have 
leave to do it, making their election forthwith. In which case, 
the verdict will be set aside, and the cause will stand for trial 
upon the new pleadings. 

Skinner, Ch. J. concurred in the opinion pronounced, except 
in one particular. He doubted whether it was not the business 
and the duty of the party sought to be removed^ to contest his li- 
ability to become chargeable, if such liability did not exist. 
But on this point he was desirous of looking into authoritieSi 
which his present situation afforded him no opportunity to con- 
sult. 

17 
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The counsel for Bradford signified their wish to plead anew ; 
whereupon a new trial was granted, and the appellants ordered 
to file their plea by the first Monday in June next. 

Moses Oiase and Chs. Marshy for the appellants. 

D. A. A. Buck and fVm. Upham^ for the appellees. 



Januarj,'* AlPBEUS HaLL, VS. BflNJAJfIN AdAMS. 

"^' {Jinte Vol. 1, page. 166.) 

The panalUef given by the third &nd fourth leotione of the "eet to promote the breed of iheeii, and 
preserve the different breede distinct," are loparate and independent of each other ; and berth maj 
be recovered by the same person; tlie one, by reaaon of his having taken up and secured a ram» 
found going at large, Jbc and the other, by reason of his being the owner or Iwepef of sheep 
with which such ram may liave been found. 

In case of distinct and several owners of sheep, running in the same flock where a ram is found, eith- 
er owner may sue for the penalty, and the different owners need not join in the aetioo. 

DietMM. — ^It is a general rule, that in actions upon contraet^ if a Joint owner, dfcc wlw ought to 
have been joined as plaintiff, is <Mnitted, it may be taken advantage of oo trial, in arrest of 
judgment, ^t But where the action is for a tort, the omission must be pleaded in abatement. 

'The act restricting eosU, ice (fitac. 144, C*. 12, Na 1.) not applicable to actiooa of debt on a penal 
statute. 

THIS was a motion for a new trial, by the defendant, found- 
ed on eiceptions taken at the trial below, and certified to this 
court as follows : 

Action of debt to recover the penalty of five dollars^ given 
by the fourth section of the statute, entitled ^^an act to promote 
(i)Btat.5os, the breed of sheep, and preserve the different breeds di8tinct.(^) 
ch.78,No,a Plea, nil debet^ and issue joined thereon. 

On the trial of the said issue, the plaintiff proved, that on 
the twentieth day of November, 1821, the defendant was the 
owner and keeper of a certain ram, and that the plaintiff was 
the owner and keeper of a number of sheep, and that the 
ram owned and kept by the defendant, on the same day 
aforesaid, was found with the sheep of the plaintiff, off of the 
enclosure of the defendant, and in the enclosure of the plain- 
tiff, and was taken up and secured by the plaintiff. 

The defendant ofiered testimony to prove, that one Alpheus 
Hall^ Jun\ owned and occupied the enclosure, when the ram 
was found, jointly with the plaintiff; that the plaintiff owned a 
number of sheep, and the said Alpheus Hall^ jun\ a number of 
sheep, and that the sheep of both were together in the enclos- 
ure at the time the ram was found there ; but the sheep were 
owned separately, and there was no joint interest whatever in 
them ; and that generally, the plaintiff took care of his sheep, 
and the said Alpheus Hall, Jun\ of his ; but in the absence of 
either, the other took what care was necessary, of the whole : 
which testimony was objected to by the counsel for the plain- 
tiff, and rejected by the court. 
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The defendant also offered testimony to prove, that the ram ^jja^'*» 
was marked with the initials of the defendant's name, and that i837. * 
the plaintiff, after finding the ram with his sheep, and taking ^-^^^/^"^^ 
him up as aforesaid, proceeded under the third section of the ^^ 
statute aforesaid, in such a manner, that the ram became for- Adama. 
felted to him ; which testimony was objected to by the counsel 
for the plaintiff, and rejected by the court. 

And thereupon, the jury, under the direction of the court, 
returned a verdict for the plaintiff to recover five dollars debt 
and his costs. 

To which opinions of the court, so given as aforesaid, the 
counsel for the defendant excepts, and prays that bis excep- 
tions here drawn up may be allowed and signed. 

Allowed and signed in court, and ordered that execution be 
stayed, &c. 

After argument, the opinion of the court was pronounced by 

Skinner, Ch J. On the trial of the cause, the defendant of- 
fered evidence tending to show, that the plaintiff had taken 
the forfeiture under the third section of the statute, which was 
rejected by the court. Admitting that the defendant could not, 
under the plea of nil debet^ give this matter in evidence, yet, if 
it would have availed him on a special plea in bar, the 
court would not sustain the verdict, in as much as no objection 
was urged by the plaintiff, nor was the decision made on that 
ground. If this objection had been made at the trial, and it 
had been necessary to change the plea, to enable the defendant 
to avail himself of this in his defence, the court' would undoubt- 
edly have permitted the amendment. 

By the third section of the statute, any person is authorised 
to take up and secure any ram found going at large^ between 
the first days of September and December, (being marked, &c.) 
and on giving notice as directed in the statute, if the owner 
shall not, within six days thereafter, pay to the person taking up 
and securing the ram, the sum of three dollars, the same shall 
be forfeited, &c. The fourth section declares, that if any ram 
shall be found with the sheep of any other person except the 
owner or keeper, and off of the enclosures of the said owner 
or keeper, the owner or keeper of such sheep shall recover of 
the owner or keeper of such ram, five dollars, as a penalty for 
not restraining such ram as aforesaid. By this section of the 
statute, the penalty of five dollars is given exclusively tb the 
owner or keeper of the sheep with which the ram is found, and 
this without taking up or securing the ram. By the third sec- 
tion, the penalty is given to any person who shall take up and 
secure the ram found going at large^ and this without reference 
to his being found with other sheep. If then. A, finding the 
ram of B. going at large on the common, or elsewhere, off of 
the enclosure of B. and with the sheep of C, A., by taking up, 
&c. is entitled to the penalty under the third section of the stat* 
ute. Of this there can be no doubt ; and there is as little doubt, 
that by the fourth section, in such case, C. the owner of the 
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The hand-writing of Daniel HurBnirt, of OiUs T. CkitUniah 
and HollisUr fy Guindorty was admitted. 

This was the only evidence offered by the plaintiff^ in sup- 
port of his claim* 

After this evidence was offered and read to the jury, the de- 
fendant's counsel moved for a nonsuit^ and the Court being of 
opinion, that the evidence offered by the plaintiff was not suffi- 
cient to support his claim, directed a verdict for the defendant. 

To which decision of the Court the plaintiff excepted, &c. 

Adamsy in support of the motion. The order drawn by the 
defendant was proper evidence to show, that the money was paid 
at the request of the defendant. The liability of the acceptor 
is not on the ground that he has funds of the drawer, for he is 
equally liable on an accommodation bill. Every contract must 
be founded on some consideration ; and there is nothing in the 
law relative to bills of exchange, to render the case of an accep- 
tor an exception. The consideration to charge an acceptor, is 
the liability of the drawer to pay him the amount of the accep- 
tance, as money for his use. 

But it is said, that a suit will lie in favour of the drawer 
against the acceptor. But no case can be found, unless it be 
when the bill is payable to the drawer, and expresses to be for 
value received. 

If the acceptor was liable to the drawer as such, the bill might 
be given in evidence on the money counts, which cannot be 
done. — 2 PhiL Ev. 31. — 3 Ckmp. 101, Thompson vs. Morgan* 

If the acceptance is on the ground of funds, it is in the power 
of the drawer to show it ; but the acceptor cannot prove a neg- 
ative. 

If Hurlburt had funds in ChittmdevCs hands at the time of the 
acceptance, they will not be affected by the judgment in this 
case, but may be drawn out by suit. If the acceptance is evi- 
dence of funds, it is not evidence of a specifick debt, nor of pay- 
ment upon a particular debt ; and if evidence only of payment 
generally^ could not be allowed without a plea in offset. 

If it is good evidence upon a plea in offset, it is equally good 
in this suit. 

Bayley and Foote^ contra. The general question which the 
case presents for consideration, is, does the acceptance of a bill 
of exchange import value rueived of the drawer, or, in other 
words, that the drawee has funds of the drawer in his hands, to 
the amount of the acceptance ? If such be the legal import of 
an acceptance, it follows, that the acceptor cannot maintain an 
action against the drawer for money paid to his use, without ac- 
tual proof that the drawer had not effects in his hands, and that 
he accepted the bill for the honour and accommodation of the 
drawer. 

To determine this question, it will be necessary to consider the 
relation which subsists between the parties to a bill of exchange, 
more particularly the drawer and the drawee or accqitor^ and to 
ascertain their respective rights and liabilities. 
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A bill of exchange is defined to be an open letter of request ^^^^ 
from one person to another, desiring him to pay, on his account, . laas. 
a sum of money therein mentioned, to a third person. And says v^'^n/"'^^. 
Mr. Chitty, ^\t is consequently an assignment to the payee of ^^^J|j|^ 
a debt due from the (drawee to the drawer* — Chitty on bilU^p. 2. — Huiboit. 
b Wheaton, 282, 385, ManderviUe vs. Welch. 

In Stock vs. Mawsony 1 Bos. and Pic//, 291, Heath, J. says, ^a 
bill of exchange is nothing but an order on the drawee to pay 
so much out of the effects of the drawer in his hands, and the ao- 
ceptance is evidence in law, that the acceptor has such effects.^ In 
the same case, Bullerj J. remarks, ^^supposing (as we must) that 
these bills (of exchange) were drawn for value^ until the accep> 
tors pay them, they are indebted to the drawer to their amount* 
See also 3 Term R. 182-3, Vine et al. vs. Levns etal. — 17 Johns. 
R. 248, Wookott vs. Van Santvoord.—2 Ph. Ev. 26. 

The reason given for the introduction of bills of exchange, 
and the instances put by the elementary writers, to illustrate 
their nature, suppose that the drawee is the debtor of the drawer, 
and clearly show, that the acceptance is an undertaking by the 
drawee, to pay the amount of the bill, that is, so much of what 
he owes the drawer, to a third person.— Ji^d on Billsy 156* — 
2 Black. Com. 466. 

So, on the presentment of a bill for acceptance, the drawee 
is allowed sufficient time (usually twenty-four hours) to examine 
the state of his accounts with the drawer, and to ascertain wheth- 
er he has effects in his hands, before he accepts. — Chitty on billSf 
212 — Bayley on Bilk, 139. 

The maker of a promissory note stands, after endorsement, in 
the same relation to the endorsee, which the acceptor of a bill 
holds to the payee. Sajs the endorser to the maker, ^^pay the 
contents of this note to A. B.'^ and the drawer directs the drawee 
to pay the money or effects of the drawer in his hands, to C. D. 
{Kyd on bills ^ 35.) In both cases, there is a transfer or an ea> 
change of a pre-existing debt. 

The rule which requires notice of the dishonour of the bill 
to be given by the holder to the drawer, is founded upon the 
legal presumption, that the drawee had effects of the drawer in 
his hands. {Chitiy on W//5, 150-1.— 1 T. R. 410, Bickerdike vs. 
Bottman.) It is to enable the drawer to recover the funds, be- 
fore the drawee becomes insolvent. — 3 Campb. R. 282, Colloti 
et al. vs. Haigh. ^J^ 

So far are the acceptance and payment from being, of them- ^ 
selves, sufficient to support an action in favour of the acceptor 
against the drawer, that, if the bill, after acceptance, returns to, 
and is taken up by the drawer, he may recover the amount of 
it of the acceptor, unless the latter can show that the drawer 
had no funds in his hands. — 2 Philip'^s Ev. 31-^.— Chitty on 

billsj 252 7 T. R. 672, Cowley rs. Danlap.—Peake's Ev. 221-2. 

—1 Selwyn, N. P. 286 2 Bro. P. C. 43. 

If the drawee, without effects in bis possession, accept and 
pay the bill for ttie acconomodation ol the drawer, be msiy, upon 
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^^2^ P*"^ of ^^^ ^'^^^ of fonds, maintain an action ^inst him for 
uas. ' the sum paid. But, in as much as in consideration of law, the 
acceptor, qua acceptor is not the eredifor of the drawer, but, on 
the contrary, is his debtor^ it is incumbent upon him, if he would 
Hvibnrt. nvail himsclf of a want of funds, as a ground of defence in an 
action by the drawer against him, or as the foundation of a 
claim against the drawer, to make positive and direct proof of 
the fact. 

The legal presumption, that the acceptance was for value, 
must, in all cases, be rebutted by the acceptor. 

The defendant, therefore, insists that the charge of the court 
in this case, was conformable to law, and that a new trial ought 
not to be granted* 

The opinion of the Coyrt was pronounced by 

Skinner, Ch. J. This is an action of cusumpsit, brought by 
Truman Chitiendeny surviving partner of Gilts T. Chittenden if 
Co* against Daniel Hurlhirt. The declaration contains two 
counts, one for money had and received, the other for money 
paid, laid out and expended. Upon the general issue a trial 
was bad at the last August term of the county court. The plain- 
tiff, in support of his claim, offered in evidence a bill of ex- 
change of the following tenor, viz : ^'Messrs. Giles T. Chit- 
tenden & Co. please to pay Holtister 4* Guindon^ or order, fifty 
pounds Halifax currency, three days after date: for value re- 
ceived*. St. Johns, June 21, 1817, (signed) Daniel Hurlburt.^' 
This draft was accepted by the drawees on the day of the date, 
and by them paid on the 23d of the same month. No other ev- 
idence was offered on the part of the plaintiff. The Court in- 
structed the jury, that the evidence was not suflScent in law to 
entitle the plaintiff to recover, and therefore directed a verdict 
for the defendant, to which decision the plaintiff excepted, and 
the case having been made by the parties, this Court is called 
upon to revise that decision. It is true, as insisted by the coun- 
sel for the plaintiff^ that the draft was proper evidence to show 
the moaey paid at the request of the defendant, and it would 
avail him in case HurJhurt should attempt to enforce a claim 
against him. It is also true, that the acceptor is as liable to the 
holder, upon an accommodation bill, as upon a bill where he 
has funds of the drawer in his hands ; but these are principles 
that do not bear upon the question. It u contended, that a 
consideration is necessary to support the contract, and that the 
only consideration by which the acceptor is holden, is the lia- 
bility of the drawer to pay him the amount of the acceptance, 
as money for his use. 

The acceptor is liable to a third person who holds the bill for 
value, whether there be any consideration, as between the ac- 
ceptor and drawer or not, (5 Wheal, 277) yet a want of consid- 
eration will protect him against the drawer. (2 Ph* Ev. 6, note.) 
It doeyjtot loUow of course, that such consideration consists in 



doeytot 



tht JmKkty of the drawer to pay to the acceptor the amount, &c. 
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If the acceptor has the funds of the drawer in his hands, this owM^biT' 
surely is a sufficient consideration* It is contended by the laae. 
plaintiff's counsel, that if the drawee is of course liable to the ^^^^^^^ 
drawer bj the acceptance, such bill might be given in evidence ^***^JJ*~ ^ 
bj the drawer, against the acceptor upon the money counts, and Hnribon. 
that the law is otherwise. Whether the law upon this point 
may be considered as so settled at this time, or not, is not very 
material to inquire, although there certainly is some doubt. 
The doctrine advanced by Lttwrence^ justice, in the case of Cou- 
ley vs. Dunlopj 7 T, R. 573, is to that effect. He says, be sees 
no reason to raise an implied assumpsitj as for money paid by 
the drawer, when the contract arising out of the bill, and the 
custom, are fully sufficient to enable him to recover what he 
may be obliged to pay, on the acceptor's refusal. The position 
that the law merchant is not here recognized, is incorrect as 
applicable to bills of exchange* Notes of hand, it is true, are 
not in this state, as in England, by statute placed upon the foot- 
ing of bills. The law merchant has erer, by our courts, been 
considered as binding upon them. It is a part of the common 
law, which is expressly adopted by our statute. If the bill in B.aee.NMh 
question, after acceptance, had been protested for non-payment, tM^uuspfi. 
and recourse had by the holder upon the drawer, for satisfac- . 
tion, the determination of the question, as to the right of the 
drawer to maintain an action against the acceptor, will decide 
the question before the Court ; for if such action can be sustain- 
ed, this cannot. It has already been remarked, that the want of 
consideration as between the immediate parties to a bill or note, 
will constitute a good defence. The contract is nudum pactum. 
And the only question in this case is, on whom does the burden 
of proof fall ? or rather, what is the presumption of law as to 
the drawee's having effects of the drawer in his hands upon the 
acceptance of the bill. All the books, in treating upon the sub- 
ject, say, that a bill of exchange is in contemplation of law an 
assignment of a debt due from the drawee to the drawer. The 
acceptance by the drawee is prima facie evidence of his having 
in bis hands effects of the drawer to the amount of the bill. -^ 

The question as to his liability to the drawer, was solemnly 
decided in King's Bench, in the case of Simmonds vs. ParminUr 
and Barrow^ 1 JVtls. 185. That decision was affirmed in the 
house of lords, and has never since been questioned. Lawrence^ 
justice, in the case before referred to, in which he holds tl^^t 
the bill cannot be given in evidence upon the money counts, 
by the drawer, considers the acceptor liable of course to the 
drawer, upon the latter's taking, up the bill. 

Judgment of county court affirmed. 

• Charles Adarm^ for the plaintiff. 

B. F. Bayley and Akin Foote^ for the defendant. 

18 
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'SmSbir' BcRTRAH R. NicHou VS. Samubl Holoatb, Jr. and Amaba I. 
'«» ' BROWN.—/A' CHANCERY. 

m 

In a loit between ihe aieifeee of a nortfafe and the grantee of tke equitable eetate, tofofecloee 
the mortfage-'AioM, That the maker of the notes leeored bj lucb mortgafe, and who wae aleo 
the mortgager, wai a competent witneu to prove, that the eoniideralion of the notes wae mii^ 

• riou. 

HBfat, also, that the fket, tbat the mortgagee had, aAer granting the equitable eiUie, attaehBd tbe 
same on mesne prooess, as the property of bis grantee, and on which process aseit was atill pend- 
ing in a court ol law, did not create in him an interest aflbcting his competency as soch witness. 

2>>ctum.— Proof of the admission of a party, as to the interest of his witness, is proper CTtdence, 
bnt his right to the testimony of the witness cannot be defeated by the declarations of the latter. 

One attaching estate on meene process, which is incmnbered by mortgage, doee not by sneh attach- 
ment, (before judgment,) acquire any iniereet ia the estate, whieh the mortgagee ie bound to 
notice. And if the mortgagee make him a defendant in a bill to fovedose the equity of re- 
demption, he will be dismissed, with judgment for his costs. 

THIS was a bill io Chancery, to foreclose tbe equitj of re- 
demption in certain lands in Milton* Tbe case was, one 
Edmund Lamb, Jr. gave to Phelps Smith a mortgage of tbe 
land in question, dated the 14th of October, 1818, to secure 
two notes of the same date ; the first for {54^45, pajable in 
one jear, and the other for ^357,02, payable in two years from 
the date. 

Phelps Smith gave a deed of assignment to Bertram R. •ATtcA- 
0/5, dated 20th September, 181^. 

Edmurui Lantb^ Jr. deeded to Samuel Holsate, Jr. the 22d of 
December, 1818. Amasa L Brown attached the same land by 
two writs of attachment against Samuel Holgate^ Jr. on the 
30th August, 1819 ; which actions are now pending in Frank- 
lin county court. 

The defendant, Holgate, alleged usury in his answer, and the 
orator traversed the answer. 

To prove the usury, Holgate took, among others, the deposi- 
tion ot the said Edmund Lamb, Jr. 

To the reading of the evidence of Lamb, the orator objected, 

1 . Because he is not competent to invalidate his own instru- 
ment. 

To this point, tbe counsel for the orator cited 5 Mass. 449, 

Widgery vs. Monroe. — I Term, 300, Walton vs. Shelly. 1 J^. 

Y. Dig. 441, Sec. 430. — Ibid. 424, Sec. 274.--14 Johns. R. 
270.—- 4 Mass. Rep. 162, Churchill vs. Seelon. 
' 2. It was objected, that the testimony of Lamb ought to be ex- 
cluded, on the ground of interest in the witness. That Lamb 
had sold the mortgaged premises to Holgate, for the sUm of 
$1800, and the amount of these notes were deducted from 
that sum, and left for Holgatt to pay to Smith; and it was in- 
sisted, that if Lamb could lessen that sum, it laid a foundation 
for an equitable action in his favour against Holgate^ for the 
same amount. 

It appeared also, that Lamb had attached the same mort- 
gaged premises on a writ in his favour against Holgate, expect- 
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log to hold, subject to the morteage from himself to Smith : ^"^f^; 
and it was insisted, that he therefore had an interest in lessen- ""^ 
iog the amount of that mortgage. 

TTujmpsofi, for the defendants, in answer to the first objection, 
insisted that it was not supported by authority or principle. 
That the first, and indeed the only direct English authority, is 
the case of Walton vs. Shelly ; and this case was not only un- 
supported by precedent, but was in principle, in direct contra- 
diction to the case of Abrahams vs. Bunnj 4 Burr. 3251. It is 
virtually contradicted by the case of Bent vs. Baktr^ 3 Term 
Rip* 32, and wholly so, by the case of Jordaine vs. Lashbrook^ 
7 T. Rep* 601. 

That the practice at Msi Priw had been a uniform denial of 
the doctrine. [1 Esp. Rep. 298. — 4 Taunt. Rep. 464.-5 Esp. 
Rep. 119. — i^Easfs Rep. 115. — 1 Esp. Cos. 176. — 1 Camph. 
177, 180. 

To the second objection it was answered, that whatever in- 
terest Ijamh may have in defeating the notes to the orator, that 
interest cannot be affected by the event of this suit, because, 
should the orator fail to recover, he may still pursue his rem- 
edy on the notes against LanAf and the judgment in this suit 
would be no bar to a recovery. 

That Holgate^ having discharged Lamb from his liability on 
his covenants in the deed, is left to meet the incumbrance in 
bis own way, without subjecting himself to any claim on the 
part of Lamb, in case he is successful in the present defence. 

The opinion of the court was pronounced by 

Skinner, Chancellor. The testimony of Lamb is conclusive 
as to the usury, and the only material question in 'the case, is 
whether he is a competent witness. The orator insists, that 
his deposition ought to be suppressed, upon the ground of in- 
terest, and also upon the ground of policy, he having endorsed 
the note described in the bill, to the orator. 

It is admitted, that Lamb, after having mortgaged the premi- 
ses to Smith, the assignor of the orator, conveyed to Holgate for 
the consideration of 1 800 dollars, from which was deducted 
the nominal sum of the incumbrance, viz. 411 dollars and it is 
urged, that if Holgate succeeds in reducing that sum, Lanib 
will be entitled to recover of him the amount of the reduction, 
but it is not perceived upon what principle such claim can be 
maintained. 

It does not appear that Lamb was deceived ; on the contrary, 
he had a perfect knowledge of all the facts. As well might he 
set up a clain^ against Holgate, if J{ichpls, by reason of having 
lost, cancelled, or altered, the note, should fail to obtain a de- 
cree against him. Indeed, if Lamb has any interest, it is to 
fasten the whole sum upon Holgate, and thereby secure himself 
from any demand Nichols might otherwise be induced to make 
against nim upon the notes. 

Although an action will lie in favour of the orator against 
Lamb upon the notes, notwithstanding the foreclosure, the sug- 
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gestioD, that the decree in this case may be given in evidence^ 
i89&~' is not correct. Lamb is a stranger to the bill, and his rights 
cannot be affected by the decree, should the whole sum of 411 
dollars be here charged uppn Holgate» 
^^^ In an action against Lamb upon the notes, no one can doubt 
bis right to set up the defence of usury, or any other proper 
matter, and it- is a settled rule of law, that qo Judgment can be 
given in evidence, but such, whereof the benefit may be mutual. 

It appears, that Lamb has upon mesne process against Hoi" 
gaie^ attached the premises, and it is contended, that thereby 
be is interested. Admitting the existence of a claim in his fa- 
^ your, the interest cannot be recognized in law, it is certainly 
contingent and very remote. He may succeed in recovering 
a judgment, or he may not ; he may take the estate in execu* 
tion, or he may take other property, or the body; he may omit 
execution altogether, or Holgate may pay the debt. But 
what is conclusive in the case is, that the attachment furnishes 
no evidence of any existing debt. 

The delaration of L(im6, (as testified to by Davis j) that Holgate 
had agreed to give him security upon the land, if the incum- 
brance was cleared off, furnishes no evidence of interest ; proof 
of the admission of the party^ as to the interest of the witness, 
is proper evidence ; but his right to the testimony of the wit« 
ness cannot be defeated by declarations of the latter. 

Upon the other point in the case it is urged, (principally on 
the authority of the case of Walton and Shellt/^ I T. R. 296,} that 
upon principles of publick policy, a party who has signed a 
note, deed, or other paper, shall be excluded from giving testimo- 
ny to invalidate Ihe instrument. The question is, does the law 
regard such person as incompetent ? The causes for which a 
witness shall be excluded are very correctly stated by Law- 
rence^ justice, in the case of Jordan vs. Lashbrook^ 7 Term 
Rep* 601, in which he says, "I find no rule less comprehensive 
than this, that all persons are admissible witnesses, who have 
the use of their reason, and such religious belief as to feel the 
obligation of an oath, who have not been convicted of any in- 
famous crime, and are not influenced by interest.^' The case 
in which the rule contended for by the orator's counsel is to 
be found in that before named, viz. Walton vs. Shelly^ and this 
has not been supported by later decisions. It was overruled 
by the case already mentioned o{ Jordan vs. Lashbrook^ and has 
never to our knowledge been sanctioned in this state. In sev- 
eral recent cases in England^ the courts recognize the admissi- 
bility of such witness. In the case of Jones vs. Brooky 4 
Taunt. 466, chief justice Mansfield says, that it is now the 
practice to receive persons, whose names are on bills of ex- 
change as witnesses to impeach such bills. The witness, it is 
true, was in that case held incompetent, but upon the ground 
of interest, which was not balanced between the parties, the 
holder being entitled to recover the amount of the bill only, 
while the claim of the acceptor was for costs also, and all spe- 
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cial daniage. We believei wiib a view to the exdhiBton of tes- rJuS t T 
timony, there is no soand principle of poBcj that requires the i^n- * 
recognition of additional causes. That by the application of the v<^^v^^i/ 
mles already adopted, more evil is experienced from shnttiDg '^'^ 
oat testimony entitled to credit, and approved by well balanc- ^^^^^ 
ed principles of policy, than would be prevented by seeking 
for new causes as a ground for excluding that which may be 
r^arded as suspicious or opposed to some princi[des of moral* 
ity or policy. 

The usury must therefore be deducted from the notes 
and a decree against Holgate for the balance, the usual 
time for redemption being allowed ; and no costs will be allow- 
ed to either party. Brtnm^ the other defendant, is entitled to 
full costs, in as much as he acquired no interest in the premises 
by the attachment which the mortgagee was bound to notice. 
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John Warr£N vs. the Adxinistiutob of Daniel Hknshaw, J«ssf7> 

deceased* 

A UoAiit in eommcm of the me mii4 oeevpttiim of lud, whtunot the «KtraSBt hu tht Sm, dam 
tMt, bf a perranioo of hie rlfht,aiid u ftetial ooitor of hit eo-teout, fbrlUt hJi istoioit is tho 
lud; batitmoMiiu; MMiajMtnmtliMifAiiuihiBiatthotiiitofiutoo-tonaiitiWhowillrMQiv- 
ft ieeofdiog to liis iataiMt. 

AfeMnlTerdiottintn aetios of ejeetaitnt between tenaoU in oonMoa, woaldbe eoielueivevH 
iBx tlM lUiute : therafoie the Tecdiet, is iwh eeee, iho«ld be ipecial, end daeeribe the ioteiMt to 
be lecoveiod* 

Anew trial reteed, tad the Teidioteoneetedliy the eoort, upon the Swte appeariof la the oaee 



EJECTMENT for land at Middlebury Falls. Upon 
the trial, the plaintiff offered iiT evidence, in support of his ti- 
tle to the demanded premises, a deed from SiUlman Foot^ dat- 
ed December 8th, 1801, and proved that the intestate bad 
afterwards entered upon a part of the premises described in 
said deed, (to wit,) the piece of land described in the plaintiff's 
declaration, and had, in 1820, erected a building thereon, 
which building the intestate continued to occupy up to the 
commencement of this suit, and afterwards, being in possession 
at the time this suit was brought. 

The intestate then offered in evidence a deed from said 
Foot to him, the intestate, dated November 32d, 1800, and 
proved the premises described were a part of the mill-yard, as 
mentioned in said deed, and had been previously used as a 
place for throwing out slabs ; and contended, that upon a prop- 
er construction of the two deeds from the common grantor, the 
plaintiff was not entitled to recover in this suit. 

But the court overruled the objection, and directed the jury, 
that upon the two deeds abovementioned, the plaintiff was 
entitled to recover in this suit. 

To which decision the defendant excepted, and prayed the 
court, that said verdict may be set aside, and a new trial 
awarded. 
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The deed from Foot to Hemkaw aboye referred to, was a« 
follows, conyeying, &^. *'to the said Daniel Henshaw^his heirs 
and assigns forever, that certain piece or parcel of land where 
my saw-mill now stands, lying near and adjoining the falls, at 
said Middlebury, together with said mill; and all the other 
privileges, that have been usual and now belong to said 
saw-mill, with the appurtenances thereof, together with an 
equal right, with my other works on the same falls, for using 
water for the working of said mill, or for any other purposes, 
but that of a grist-mill, and of occupying the mill-yard in com- 
mon, with my works aforesaid for any purpose, not interfering 
with the said grist-mill, both above and below said mills. It is 
clearly understood, that I have a right, at all times, of taking 
water from the saw-mill floom sufficient for my grist-mill, and 
the fulling-mill of John fFarren, if there is sufficient left to carry 
one saw ; and that he, the said Daniel, is not, at any time, to 
infringe on the privileges of the grist-mill or fulling mill, by ob- 
structing the water being conveyed to either of them, unless 
necessary for the said saw-mill ; and that in any scarcity of 
water, the said Daniel, at that time shall not use more than 
sufficient to carry one saw, nor is the said Daniel, at any time» 
or any way, to hinder, or impede the aforesaid works, by obstruct- 
ing, blocking up, or hindering the prosecution of the other 
works, more than is absolutely necessary to accommodate said 
saw-mill ; and the said Daniel is to be at his equal expense in 
repairing of all flooms and dams, whereby he is benntted, in 
common with other proprietors on said falls. To have and to 
hold, &c.'' 

The deed from Foot to the plaintiff, conveyed to him in fee 
all the said Foot^s real estate at the falls, saving what he had 
theretofore deeded to Daniel Henshaw. 

Phelps^ for the defendant, in support of the motion. 

The action of ejectment cannot be supported in this case, 
except upon such proof as will enable one tenant in common to 
sustain the action against his co-tenant. 

By the deed from the common grantor of these parties, 
{Stillman Foot^) to the defendant's intestate, whose deed is prior 
in the order of time, he has the right of occupying the mill- 
yard in common with the grantor and his assigns, ^'for any 
purpose not interfering with the grist-mill.^' By the subse- 
quent deed to the plaintiff, the premises are conveyed abso- 
lutely, with the exception of such rights as had been previous- 
ly conveyed to the intestate. Upon the construction given to 
these two deeds depends the relative rights of the parties. It 
is conceded, that the deed from Foot to the intestate does 
not convey the fee of the mill-yard, and that the deed from 
Foot to the plaintiff does so ; but it is by no means conceded, 
that this fact is decisive in this action; 

The action of ejectment is a possessorv action, and the case 
often occurs, where one party has the fee, and another, the 
right of possession. 
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It 18 insisted in this case, that the intestate had, by virtue of jSJ^^ 
his deed from Foot, the right of possession in the premises in us7. ' 
qaestion, in common, it ia admitted, with the grantor and his v^^^n^^^-^ 
assigns. The word occupancy^ as used in the deed, is synonT- ^m.*" 
mous with pt^ssessicm, and the privilege of occupying the mill- ^^l^'^ 
yard, without limitation of time, is equivalent to a permanent 
lease of the premises ; the parties, therefore, are to be consid- 
ered, so far as the right of occupancy or possession is concern- 
ed, as tenants in common, and no action of ejectment can be 
sustained, except by showing an actual ouster of the plaintiff. 
Of this, there is no evidence in the case. If they be not ten- 
ants in common, still the question arises, how can ejectment 
be sustained against the defendant, when he has the right of 
constant occupancy or possession of the premises. 

This case has heretofore been compared to the case of a 
mere easement where the owner of 'the soil has recovered in 
trespass or ejectment. But it is clearly distinguishable from 
those cases, upon the ground, that a mere easement is a differ- 
ent thing from a right of possession. Those cases turn upon 
the exclusive right of the plaintiffs. In this case, the plaintiff 
has not an exclusive right. The defendant cannot, therefore, 
be turned out, although the plaintiff might have been let in, up- 
on proof of an actual ouster. 

Again, the judgment in gectment will destroy the defend- 
ant's right in the premises. If his right were a mere easement, 
like a right of way, &c. the verdict in this case would not inter- 
fere with it. But if he is turned out of possession, how can he 
enjoy the rights conveyed by his deed ? 

It is contended, that the intestate bad, by virtue of his deed 
from Foof, no right to build upon the premises. If this be so, 
still the action of ejectment is not the proper remedy. 

If the act of building is injurious to those who have the occu- 
pancy with him, they have their action on the case ; but there 
is no ground for saying, that it is a forfeiture of his possessory 
right. 

HoUey and Starr^ contra, insisted, that the erection of the 
building upon that portion of the mill-yard described in the 
plaintiff's declaration, constituted an ouster, and therefore 
ejectment lies. That a new trial ought not, therefore, to be 
granted ; but that the verdict might be amended, if, in the opin- 
ion of the court, the defendant's right in common had not be- 
come forfeited by his perversion oC the grant. 

The opinion of the court was delivered by 

Skinner, Ch. J. Stillman Foot was formerly the owner of 
all that estate at the falls which is now claimed by the plaintiff 
and defendant. In his deed of conveyance of the 23d of No- 
vember, 1800, to the defendant's intestate, after describing the 
saw-mill, and the land upon which the same was situate, the 
right to use a portion of the water, &c. his language is, ^'and 
of occupying the mill-yard in common with my works afore- 
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j^lJlJJI^ said for any purpose not interfering with the said grist-mill, 
1897. * both above and below said mills ;^' and afterwards in tbe deed 
it is written, ^'nor is tbe said Damelj at any time, or any way, 
to hinder or impede the aforesaid works, by obstructing, block- 

SilSii,^, i^g VP9 or hindering the prosecution of the other works, more 
than is absolutely necessary to accommodate said saw-mill/^ 
By the deed of the 8th December, 1801, Foot conveys to the 
plaintiff all his lands, mills, shops, 4^c. &c. at the falls, except 
that which had been deeded to Daniel Henshaw. The inqui- 
ly then is, as to the extent of the right acquired by Henshaw, 
to tbe mill-yard under his deed. It is said he has but an ease- 
ment Whatever his interest may, in technical language, be 
denominated, (which is to be settled by an inquiry more nice 
than useful,) a right to him, his heirs, and assigns, to occupy 
in common with the grantor, his heirs and assigns, is 
given, that is, a continued constant right of possession and 
use, as, and for a mill-yard, which is the only beneficial interest 
and use to which the land can be appropriated by either par- 
ty ; such being the effect of the contract. And we believe a 
judgment in ejectment against him would, by force of the stat- 
ute, be conclusive, as to all right in the premises. 

The suggestion, that by tbe abuse of the right, the defend- 
ant has forfeited his interest, is not supported by anthortity. 
The plaintiff and defendant arc to be regarded as tenants in 
common, of the mill-yard, though not strictly of the fee, yet 
of the use and occupancy. The important question, therefore, 
is, from the facts appearing in the case, was the plaintifi^ (being 
a tenant in common with the defendant,) entitled to a verdict? 
It is insisted, that there is nothing upon the record by which the 
court can infer an actual ouster, and without which one tenant 
in compdon cannot maintain ejectment against his co-tenant 
The case made by the counsel is very concise. The deeds of 
the parties are referred to, a brief relation of the defendant's 
erecting and occupying the tenement ; and then it states, ^it 
was contended that by the proper construction of the two deeds, 
the plaintiff could not recover in this suit.^' The court decid- 
ed he could, &c. 

It is very, evident that the rights the defendant had acquir- 
ed by a legal construction of the deeds, was exclusively the mat- 
ter in discussion. 

One question undoubtedly was, whether the defendant, by 
tbe terms of the deed, had not a right to erect a building. 
This point, though now yielded, has been heretofore uiged. 
Another question probably was, whether ejectment was the 
proper remedy ; and it is now insisted, that if any action wilipie, 
it is case. 

That might, perhaps, be the proper remedy for acts of a par- 
ticular character, inconsistent with the grant, and prejudicial 
to the plaintiff. But for ouster or expulsion from any portion 
of the premises, the appropriate remedy is ejectment. From 
the very statement of the case it is apparent, the question of 
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muter was not raised, but muiit haye been conceded. The fS^H^ 
building was not erected by the plaintiff's licence or consent, 
for this is the cause of complaint. It cannot be supposed the 
defendant, at his own cost and chaises, erected it for the com- 
mon use and benefit of tlie parties. 

The case does not assume to state all the evidence that was 
giren, and it is not presumed, that all that took place on the 
trial will appear in the case. When exceptions are taken, it 
is only necessary in nsaking the case, to state so much of the 
testimony, as will fairly present the question decided. From 
these views it will be perceived the court are not inclined to 
open, the case, if it can be avoided, and the rights of the par- 
ties protected. It has already been intimated that a general 
verdict against the defendant will conclude him as to all right, 
and the verdict in this case is of that description. His right 
in common must remain. The verdict ought to have describ- 
ed the interest. 

The defendant, who wishes to set it aside, will probably con- 
sent to its correction ; if not, the plaintiff may take a rule up6n 
him to show cause why the verdict should not be corrected. 

The defendant refusing, a rule was granted, and on hear- 
ing, the verdict was corrected, and judgment rendered there- 
on. 

Seymour ^ Holley^ and P. Starr^ for the plaintiff. 

Daniel ^ George O^ijmon^ S. S. Phelpe and R. B. Bates j for 
the defendant. 



Friend Adams vs» Peter Jackson. 

EhAUatuTt whstber the word **«iDOf^" aniMxed by a town elork to hia raeord of the appointOMnt 
of s SMt wBttablB a»i eolketor, !• not f ufldent ovidenoe to prove, that loeh oonatabla wai tefally 
•woni 4M ccnttaiU. 

Where third penom are iaterettad in the acts of puhliek olBoen, proof that tbey are reputed to ha 
•oeh, or that they have acted ai luch, u lafficient, without the prodactioo of eTidenoe of their ap- 
pc^nftments. And offleen doly aiqpointed and oommifliiooed, an proramed to have taken the ref- 
■fatfoathe. 

Ilue role ie applieaUe to the proof of vaodue titles to knda, derived flrom lalee ondar gtnaral law*, 
by the wdinary oflSoera of the fovwrmnent. 

THIS cause came before the Court on a motion by the plain- 
tiff, for a reversal of the judgment of the county court, and for 
a new trial, founded on exceptions taken at the trial, and certi- 
fied up, as follows : 

This was an action of ejectment, to recover the seizin and 
peaceable possession of a certain tract of land, lying in the town 
of Addison, being part of lot of No. 160, of the second division of 
the right of Christopher Holmes. Plea, the general issue. 

The plaintiff claimed the title to said premises, by a deed of 
the sale thereof at publick vendue, under ^^An act assessing a tax 
of one cent on each acre of land in this state, for the purpose of 
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defraying the expenses of government passed Nov. 9, 1812, 
and read. as evidence tending to prove bis title thereto, a deed 
of the premises executed by one William Whitford^ as first con- 
stable of the town of Addison, to the plaintiff, reciting the sale 
of said premises in conformity to said act. The plaintiff also of- 
fered as evidence, tending to prove the appointment of the said 
Whitford as first constable of said Addison, and also as evidence 
which would be competent for the jury to presume the fact of 
the said Whitford having been duly sworn to that oflSce, the rec- 
ord of the proceedings of the annual March meeting, for the ap- 
pointment of town officers, holden in Addison, A. D. 1812, in 
which record of said appointment of town officers is recorded, 
in the hand writing and under the certificate of the clerk of said 
town of its being a true record, the following words, viz. ^'Vot- 
ed, that William Whitford be first constable and collector : swomJ^ 

The defendant objected to this evidence being read totheju- 
ly, upon the ground that the record was imperfect to show that 
said Whitford was duly sworn as first constable of said town, and 
that it was not proper the jury should presume that fact, from 
any thing appearing in said record as aforesaid. 

The court decided, that the record aforesaid did not show, 
that WUliam Whitford^ as constable as aforesaid, was duly sworn 
to that office as the law directs, and that the record, as it appears 
as aforesaid, was not proper evidence to pass to the jury, for 
them to presume the fact of said Whitford being duly sworn to 
the office of constable as aforesaid. To which decision of said 
court the plaintiff excepted, &c. 

The cause was argued. The counsel for the plaintiff citing 
3 Johns. R. 431 7 ib. 649, and 16 Mass. R. 170, and 

The counsel for the defendant citing 6 Mass. R. 427, and 1 1 
ib. 477. 

The x>pinioQ of the Court was pronounced by 

SrInner, Ch* J. It seems to have been taken for granted, on 
the trial, that it was necessary for the plaintiff to show, that the 
first constable, under whose deed he claimed the lands in ques- 
tion, was duly appointed and sworn as such officer, and the town 
record was rejected by the court, as being insufficient for that 
purpose. 

It it was incumbent on the plaintiff to prove the appointment 
of the constable, and that he was sworn, I should doubt the cor- 
rectness of the decision of the county court. The records of 
the town clerks generally, in the state, are thus made, I con- 
clude ; but as we are not disposed to decide the case upon that 
point, there is no necessity of particularly examining the ques- 
tion. 

A verdict was taken for the defendant upon the principle, 
that the plaintiff must show the appointment of the officer, and 
that he was sworn. In this the proceeding was erroneous. 
Where third persons are interested in the acts of publick offi- 
cers, proof that they are reputed to be such, or that they have 
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acted as 8uch> is sufficieDt, without the production of evidence 
of their appointments, and officers duly appointed and commis- 
sioned are presumed to have taken the regular oaths. 

In Berryman vs. Wyse^ 4 T. R. 366, BuUer^ justice, says, in 
the case of all peace officers, justices of the peace, constables, 
&c. it is sufficient to prove, that they acted in those characters, 
without producing their appointment. The same doctrine is 
held by fjord Kenyan^ in the case of Cross vs. Fiery, 6 T. R» 663. 
In the case of the King vs. Verelot^ 3 Cctmp. 433, which was an 
indictment for perjury in an answer to an allegation in the ec- 
clesiastical court, the question was, whether it was necessary 
for the prosecutor to prove the appointment of the officer ad- 
ministering the oath. And Lord ElUnhorough says, ^l think the 
&ct of Doctor Parson having acted as surrogate, is sufficient 
prima facie evidence that he- was duly appointed, and had com- 
petent authority to administer the oath. I cannot for this pur- 
pose, make any distinction between ecclesiastical courts and oth- 
er jurisdictions. It is a general presumption of law, that a per- 
son acting in a publick capacity, is duly authorized so to do.'^ 

In the case of (7. States vs. BatcheUery Justice Story held, that 
an officer of the customs duly commissioned, and acting in the 
duties of his office, is presumed to have taken the regular oaths. 
In the case cited from 7 Johns, 649, the acts of one who has not 
taken the oath of office required by law are held valid as £ir 
as the rights of third persons or the 'publick are concerned. 
The court say he is an officer defacto^ since he came to his of- 
fice by colour of title ; and it is a well settled principle of law, 
that the acts of such persons- are valid, when they concern the 
publick or the rights of third persons. 

In the cases relied upon by the defendant, from Massachusetts, 
the officers themselves were attempting to justify, and in those 
cases it was rather conceded than decided, that it was incumbent 
on them to make it appear they were sworn. The whole cur- 
rent of modern authorities clearly supports the principle, that 
where the interest of third persons is concerned in the acts of 
one who comes to an office by colour of rieht, is such by repu* 
tation, or is what is denominated an officer aeyac/o, having acted 
as such, his doings are prima facie valid. 

It is contended, that where a title to lands is attempted to be 
made by virtue of sale at vendue, courts have held the party to 
proof of a compliance with every requisition of the law, and 
nothing will be presumed to favour such claim, either as to the 
proceedings of the officer or his qualifications. 

Such, it is true, have been the decisions, where the title de- 
pends upon a sale made under a special act of the legislature, 
and the collector who makes the sale is the instrument appoint- 
ed by the act for that purpose. But the case now before us, is 
one in which the acts of a reputed publick officer of the govern- 
ment are called in question, and there is nothing to distinguish 
it in principle from a case in which, for the collection of the 
ordinary state, county, or town taxes, a horse or other personal 
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j^llj^ chattel shall have been sold at attction : bolli are alike ordioarj , 
18B7. ' acts of the officer. 

Judgment of the county court reversed, and the cause 
remanded for a new trial. 

Jioah Hawky and R* B. BaUs^ for the plaintiff. 

£. D. Woodbridge and S. & Phelp§j for the defendant. 
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Jtnuli^ State vs. Willard Dagoett and oAere. 

Ou trUlof u IndietmBBtlbr ariotud nwm from tbeeoilody oTaa oOflWiOf pioparty att i di w l bf 
htm, BtU, Mux the atttohmrtit might bt proved bj pard, aUhongfa the officer bed made return of 
the writ, which retum (throo^ miatahe) did not ihow the attaehneBt of the propeit j reeeiKd. 

THE respondents were indicted for a riot, and rescue of a 
canal boat, called the Champlain, from the custody of Stq^hm 
Htti^t^ Esq, sheriff of the county of Addison, who had attached 
the same, on a writ in favour of one Joknscn against the said 
ff^iUard Daggett and one CsM Daggett. 

On the trial of the issue, the respondents having pleaded not 
guilty to the indictment, the attorney for the state ofiered in 
evidence, in support of the second count, the said writ of attach- 
ment, being the same process set forth in the said second count 
in said indictment, with the retum of the said Stqphm Haight 
thereon, for the purpose of proving, that the said canal boat fc^d 
been attached by the said Stephenj as alleged in the indictment. 
To this evidence the respondents objected, and the same was re- 
jected by the court. 

The attorney then offered the said Haight as a witness^ to 
prove by parol, that he had attached the said boat at the suit 
of said Johnson, as set forth in the indictment. It however ap- 
peared, that the said Stephen had returned the said attachment 
to the county court, with his retum thereon, and that a judg- 
ment had been rendered in said suit \ and it did not appear from 
the return of the said Stqphen upon the said writ, that he had 
attached the said boat. Whereupon the respondents objected 
to the testimony of the said Stephen^ and insisted, that in as 
much as the said writ had been returned and jsnteied in court, 
and a judgment had been rendered in said suit, the whole pro- 
ceedings had become a matter of record, and it was not compe- 
tent for the prosecutor to prove any part thereof by parol. But 
the court overruled the objection, and admitted the evidence. 
Whereupon the respondents excepted, and prayed, that for the 
error aforesaid, the verdict in the suit might be vacated, and* a 
new trial awarded, and also that judgment in the said suit might 
be respited, and their said exceptions be reserved for the final 
determination of the Supreme Court, agreeably to the statute in 
such case made and provided. 

And the exceptions were allowed and certified to this court 
accordingly. 
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PA^p9, Id support of the motion for a new trial. The ptrol fj^^ 
evidence of the attachment by the sheriff was improperly ad- issr* * 
nutted, for two reasons. Hie first is, that Uie writ itself, with 
the return of the sherifi| have been produced. The writ in this 
case is the foundation of the sheriff's title to the property, with* 
out it he' is a trespasser, and the production of the writ can no 
nKMre be dispensed with than if the sheriff bad sued in trespass* 
The suing out of a writ may indeed be proved br parol when 
the fact comes in collaterally, but in this case the ofilence charged 
depends wholly upon the sheriff's right to the property. Besides, 
the writ itself was not only returnable, but actually returned to the 
same court at which the indictment was preferred. It therefore 
became a matter of record, and neither the writ nor return could 
be proved by parol. — See PeaktU Ev* 50. — SzoM^a do* 5 and C, 
Peienon vs. Hall et al. there cited.— 2^£fp. JVC P. 434. 

The other reason is, that the writ and return were produced 
on the trial, and it was not compent for the prosecution to ex* 
plain, add to, or vary, the return, by parol evidence. 

Whether a paper mutt be produced or not, is one question | 
whether it can be controled by parole evidence, is a very diflbr- 
ent one. 

fVoodbridgt, attorney for the state, contra, insisted, that the 
attachment, as well as the rescue, were matters inpcds^ and no 
return had become necessary at the time the offence was com- 
mitted. That no return of the officer, whether true or false, 
could alter the character of the transaction. That as the re^ 
turn, if false, could be impeached by the respondents in this 
case, so the attachment of toe boat could be proved by testimo- 
ny independent of it. 

Skinneb, Ch. J. delivered the following opinion of the Court. 

It was necessary for the publick prosecutor to give in evi« 
dence the writ upon which the boat was attached $ for by that 
alone was the offfcer commissioned to take the property, and by 
that it was held in the custody of the law. The writ, together 
with the officer's certificate or return thereon, was offered in ev- 
idence, and from the case, it appears to have been rejected, be- 
cause the return did not show the boat to have been seized 
thereon. In examining the record, we find the officer omitted 
in his certificate, or return endorsed upon the process, to de- 
scribe the property attached ; in this it was defective. Parol 
testimony was then admitted, (though objected to by the coun- 
sel for the defendant) to show the attachment of the boat. Nq 
question was made in relation to the process^ but it was contend- 
ed, that by the officer's return^ endorsed thereon, it must appear 
that the boat was taken, and that oral testimony could not be 
received to supply the defect. There are cases in which no re- 
turn is supposea to exist, and therefore none can be shown. 
The proceedings or doings of the officer are to be endorsed upon 
the process by the return-day, and if then made, he has perform- 
ed his duty. 
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jm^ '^ before the retaro-day the property attached is released by 
1687. ' consent of the parties, either by a settlement of the suit, or oth- 
erwise, there is no necessity of making a return, and the officer, 
in such case, or any person under him, may justify by the writ 
Jha^m*L alone, without showing the return. 

If the trial had been before the retnrn-day, and before the offi- 
cer had endorsed his return, there can be no doubt the attach- 
ment of the property might have been shown by parol. And we 
know of no principle upon which, if the officer should have neglec- 
ted to make return, where the interest of third persons or the pub- 
lick is concerned, that the proceeding may not be shown by parol. 
The officer himself may justify, under final process, without 
showing a return, although it is his duty to make return. (Camp. 
18* — 10 East. 73. — 8 Johns. R, 53.) but as the process in this 
case was returned, and a return endorsed, it is insisted it is the 
only evidence, is conclusive, and that it cannot be contradicted, 
varied, or enlarged by parol. It is true the return of the officer 
upon process is conclusive in the suit, and cannot, by the parties, 
be contradicted, &c. Farther than this, it is on\j prima facie^ 
and has never been held conclusive upon the rights of third 
persons ; that is, such as are neither parties or privies. Where 
a fact stated in the return comes incidentally in question, the 
return is but prima facie evidence of the fact ; and if in this case 
the officer had returned the fact of having attached the boat, 
the defendants would not have been concluded thereby, but 
would have been permitted to contradict it, by showing the 
sheriff never did seize or take it. This right must be mutual. 
To be convicted of a crime by such evidence as an officer's re- 
turn, without the privilege of showing it false, wouid be dan- 
gerous to the liberties of the citizens. Even in the case of res- 
cue, if the proceeding is by indictment, the defendant may show 
the return false. These principles we believe have obtained 
in our courts and are supported by authority. — Philip^s Ev. 313. 

—11 East. 297 14 Johns. 481-2 4 Bac. 399 6 Com. Dig. 

Return^ 6. 

The motion for a new trial must be overruled, and the 
Court will proceed to render judgment upon the ver- 
dict. 

Enoch D. fVoodbridgt, attorney for the state. 

Samuel S. Phelps^ for the respondents. 
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A. hAvinf eoovejred to & real eatate, aa Meurity for having beeome aurety for debts of A. and B. hav- 
iof gone into the potMaiion thereof, Heldf that the rents were incident to tlie estate, and eonsti- 
tirted a part of the seeorit j as mneh as the estate itself, and coold not be reooverdd of B. ontil he is 
djaehariedorhia tiabiUty as such sorely. 

ASSUMPSIT^ for goods sold and delivered, and for money 
had and received. Plea, the general issue. 
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Od the trial of the issue, at the January term of this Court, f^j^^ 
1 825, the plaintifiT called a witness, who testified, that in Octo- 'im^* 
ber, 1821, as agent for the plaintifi^ he called on the defendant, 
to furnish a statement of the account between the plaintiff and 
defendant, and that the defendant furnished an account, by 
which it appeared, that there was a balance due to the plainti^ 
of ^04,00, or thereabouts. 

That in February, 1822, the witness, as agent of the plaintiff, 
called on the defendant again for a statement of the account be- 
tween the parties. The defendant then furnished another state- 
ment, varving from the statement made. the preceding October, 
leaving a less balance due to plaintiff, by reason of the defend- 
ant having paid money for the plaintiff ^s use, in that time, which 
left a balance due the plaintiff, of ^1 1 9,26. Both the above 
statements were furnished at PoHsdam^ in the state of New- York* 

The witness also testified, that in the same month of Februa- 
ry, 1822, he saw the parties together in NaDhavm^ Vt and by 
(heir direction made out a statement of the accounts, by which 
it appeared, that a balance of }121,08 was due to the plaintiff; 
but it was then agreed, that ji3,50 should be deducted, in case 
the parties then came to a final settlement, which left a balance 
of $1 17,58 due the plaintiff. 

The witness testified further, that when he called on the de- 
fendant in February, 1822, at Pottsdam, he proposed to the de- 
fendant to purchase the plaintiff's store in Pottsdam and apply 
the purchase money in payment of certain demands against the 
plaintiff, on which the defendant was holden as surety, and what 
that and the balance then in the defendant's hands fell short of 
paying those demands, the witness, as agent of the plaintiff, of- 
fered to advance in money. But the defendant did not accept 
the proposition. 

The demands which were against the plaintiff, and on which 
the defendant was holden as surety, amounted to six or seven 
hundred dollars, and fell due the 7th October, 1821 ; and by the 
agreement of the parties, any balance then in the bands of the 
defendant was to dc by him applied in payment of those de- 
mands. The witness further testified, that when the parties 
were together at Newhaven^ in February, 1822, the plaintiff pro- 
posed to the defendant to deliver or pay over to him ^350, to 
apply in payment on the demands above mentioned against them 
both, if the defendant would give security that the application 
of that sum, and also the balance of $1 1 7,58 should be so made, 
which the defendant refused to do. That the said sums of ^350 
and $117,58 would fall short of paying the demands against 
both, about ^00, and the defendant required the plaintiff to 
give security for that, which the plaintiff refused to do, and the 
attempt at a settlement ended. 

The witness further testified, that the rents charged in the 
plaintiff's account, accrued on account of the store in Poilsdam. 

The defendant insisted, that the plaintiff was not entitled to 
recover for the rents charged, and showed an absolute deed from 
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^^ the plaintiff to the defendaot, of a store in HopkuUony K. Y. and 

y«rr" introduced tettimony to pitnroi that tbe §tore in Partadam was 
bad in exchange for the store in HopkirUon. And it appeared 
in evidence, that tbe deed of the store in Honkinton was given 
to indemnify the defendant for becoming bail for the plaintiff, 
on bis being arrested, in a certain case, which was settled by 
the plaintiff. And it further appeared, that it was also to re- 
main a security to the defendant, for signing as surety for the 
plaintiff, on the dem&nds before mentioned. 

The defendant insisted, that as the real estate, on which the 
renta charged in the account accrued, was mortgaged by tbe 

1>laintiff to the defendant, as an indemnity for becoming surety 
or tbe plaintiff on certain demands, those rents, as incident to 
and growing out of the estate so mortgaged, are not recoverable 
ontil the defendant was indemnified for those demands. 

And the defendant offered the record of a judgment of Addi* 
son county court, to show, that at the time the present suit was 
commenced, one of the notes signed by the defendant as surety 
for the plaintiff, as an indemnity against which said mortgage 
was given, was unpaid* 

Tbe court decided and charged tbe jury, that although rents, 
as such, could not be recovered in this form, yet as it appeared 
that the defendant had paid money for the plaintiff to a consid- 
erable amount, without a specifick application to any particular 
account, but credited to nlaintiff in his account current, the 
plaintiff bad a right to apply the payment to the rents, and re- 
cover for other charges, to tbe amount of the balance stated to 
be due. 

Verdict for tbe plaintiff. The defendant having excepted to 
the foregoing opinion of the court and direction to the jury, 
now moved the court, that the verdict be set aside, and for a 
new trial. 

Phdps^ in support of the motion. The chaise of the court 
with respect to the rents, was incorrect. 

The rents of the store followed the condition of the real es- 
tate. The defendant being a mortgagee in possession, was not 
holden to pay over the rents until he was indemnified. Nor 
could he apply the payments made by tbe defendant to the rents, 
for in doing so he deprives the defendant of his security. 

It was argued, that whatever there might be in tbe defend- 
ant's hands, should be applied to tbe demands for which the de- 
fendant was bound with the plaintiff. This authorized the ap- 
plication of the payments to the other items in the account. 

But even without this argument, the defendant was at liberty 
to eet off the payments he had made against the absolute claims 
of tbe plaintifi^ and retain the rents until he was fully indemni- 
fied, besides, the plaintiff could not set off the rents against the 
payments made by the defendant, unless he could sue for and 
recover the rents as such. 

Finally, the eeneral rule authorizing the creditor to apply pay- 
ments, where the debtor does not designate, does not apply to 
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tiemanda not due or payable. In this case, as the defendant 
was not yet indemnified from bis snretyship, the rents of the 
property mortgaged were not demandable hj the plaintiff. 

He also insisted, that the charges for rents could not be re- 
covered in this form of action. 

Batesj contra. It appears in the case stated by the judge, 
that in October, 1821, the defendant, by his own showing, was 
indebted to the plaintiff in account $204 flO ; that this sum was 
lessened afterwards to {117,58, which was the balance at the 
time the suit was commenced, in favour of the plaintiff. 

It appeared further, that the defendant had previously sign- 
ed with the plaintiff as surety upon a debt of 6 or "^00 dollars, 
and had taken a conveyance of a store and land of the plain- 
tiff's for security. It appeared further, that this last debt fell 
due on the 7tb October, 1821, and that the defendant bad 

Eromised the plaintiff to pay whatever balance might be in his 
ands at that time, upon the said debt. The defendant not 
having paid the money on the demand according to this agree- 
ment, the plaintiff brought this suit to recover it out of his 
bands. 

And the plaintiff insists, that the defendant having in bis 
bands a sum of money to be applied for his benefit on a partic- 
ular demand, and having failed so to apply it, must be consider- 
ed as holding the money for the plaintiff's use. 
And this is not only technically correct, but no other princi- 

!>le would do justice between the parties ; as the defendant had 
ailed to do it, it was necessary for the plaintiff to collect the 
money and apply it on the debt, in order to be able to meet 
the residue. 

A considerable portion of the credits given by the defendant 
to the plaintiff in said account, consists of rents for said store 
and land ; and the first point made by the defendant is, that 
the lands being pledged to secure a debt on which he is sure- 
ty, the rents growing out of those lands cannot be recovered 
till (hat debt is paid. The answer is, that they may or may 
not, according to the contract of the parties. It appears that 
the defendant himself brought forward these rents as a part of 
the account, and admitted ne was to have applied the balance 
in payment of said debt. The debt, instead of the security, 
would have been lessened by this application of the rents. 
Though it is not pretended but the real estate was a sufficient 
security ; from the letters and other evidence, it appears to 
have been more than twice the value of the debt. At all 
events the defendant so contracted, and that is sufficient. 

Another objection of the defendant is, that the article of 
rents cannot be recovered in this form of action. 

As to this, the charge of the judge is supported by a very fa- 
miliar principle of the l^w, viz. that when the pavor does not 
make an application of money paid to any particalar debt, the 
payee may do so. The defendant, as appears by the account, 
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had advanced large sums to and for the plaintiff, without mak^ 
ing any application. The plaintiff having a claim for rentr 
had a right to apply those sums on that claim, as far as it goes. 

The opinion of the Court was pronounced by 

Prentiss, J. It is very obvious, that if the plaintiff, in a 
proper form of action, could not recover the rents arising from 
the store in Potsdam^ he was not entitled to recover in this 
case ; for exclusive of the rents, there appears to have been no 
balance due him. This right to recover, therefore, must have 
depended on his right to demand the rents. If he could not 
call the rents out of the defendant's hands by a suit, he could 
not apply the monies paid and advanced to him by the defend- 
ant, in satisfaction of the rents, and in this way extinguish the 
defendant's credit for advances, and create a balance in his fa- 
vour which he might demand and recover. He could not thus 
do indirectly, in effect, what he could not be permitted to do 
directly. The objection does not go to the form of action 
merely, but to the plaintiff's right to demand the rents. The 
store, from the occupation of which the rents accrued, having 
been conveyed to the defendant, as his security for having be- 
come surety for the plaintiff, the plaintiff could no more recov- 
er the rents issuing out of the estate so held and possessed by 
the defendant, than he could recover the estate itself, until he 
had discharged the defendant from his liability as surety. The 
rents grew out of, and were incident to the estate, and consti- 
tuted a part of the defendant's security, as much as the estate 
itself. The agreement between the parties, that the balance 
in the defendant's hands in October, 1821, should be by him 
applied in payment of the debts for which he had become 
surety, could not have the effect to discharge his lien upon 
the balance, as far as it respected the rents, but was rath- 
er in affirmance of it. By the agreement, the balance was 
not to be withdrawn from the defendant by the plaintiff, bnt 
was to remain in the defendant's hands, for his security, 
and to be by him applied to reduce the debts for which he 
was holden, and thus relieve himself from so much of his 
liability. The plaintiff, therefore, could not appropriate the 
balance, so far as concerned the rents at least, to a different 
purpose, and thus deprive the defendant of a part of his secu- 
rity, which he might do, if he could call the balance out of the 
defendant's hands. The plaintiff might have discharged the 
defendant from his liability, and then perhaps bare recovered 
the balance which the rents would create in his favour. But it 
appeared that the debts were still outstanding and unpaid, and 
until they were discharged, the plaintiff had no right of action. 
If the monies advanced by the defendant had been paid on the 
debts for which he was surety, the payments might have been 
applied to the rents ; but this does not appear. Indeed, the 
case is quite imperfect in many respects ; but from what we 
can collect from it, we think the direction to the jury was 
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wrong, and that the verdict must be set aside, and a new trial 
granted. 

New trial granted. 

R, B. Batts^ Z). Chipmatiy and Gto. Chipman^ for the plaintilT. 

Jos. C. Bradley and S. S. Phelps^ for the defendant. 
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Joel Doolittle vs. Horace Linsley. 

IHeta. — An entry opon land wUhmU colour of tiUe^ and occasional acts of culling limber eonlinued 
for fifteen years, but without any permanent improvements or enclMures, will not enable Ibe 
daimant to defend in ejcotmeut at the suit ot the otoner. 

A trespasser upon land is not accountable to a prior trespaiiser upon the same land — the latter hav- 
ing manifested no claim or pretended to no right, has, in contemplation of law, no poisessien 
which can be distarbed. But, 

HiUyXhuiaprior occupancy ^ accompanied by such acts as evince a claim of titlO: (that is,) sach aots 
as wooM preclude the claimant from the benefits of a disclaimer in an action of ejectment by th» 
o%mer,andsuchas would, if continued j^een years, have barred the owner, is sufficient to entitle 
the person so seized to maintain trespass or ejectment against a stranger. 

MOTION by the defendant for a new trial, founded on ex- 
ceptions taken at the trial below, and certified to this court as 
follows : — 

The cause was trespass, quare clausum fregit. On the trial, 
it appeared in evidence, that the lot in question was a wood or 
timber lot, and that no enclosure was made thereon. 

The plaintiff gave in evidence, a survey of the lot (by 
metes and bounds) dated the 5th of April, 1798, to £. Andrus ; 
also a deed from £. Andrus to C. Humphrey^ dated the 28th of 
January, 1805 ; also the record of a judgment, execution, and levy 
of L. ^ R> Clark against C. Humphrey ; also the record of ajudg- 
ment, execution, and levy, J. DooHule against L. ir R. (Jlark. 
Testimony was also given on the part of the plaintiff tending to 
show, that in 1813 and 1814,'he had got wood and timber from 
the lot, claiming title thereto, and that no timber or wood had 
been cut thereon before that time. Th^t Joel Linsley^ the intes- 
tate, under whom the defendant claims, went on to the lot in 
February or March, 1814, and cut timber ; and that no cutting 
of timber, &;c. had been done on the lot before that time, except- 
ing by the plaintiff. That the said Joel Linsley^ the defendant's 
intestate, then declared, that the previous chopping, &:c. had 
been done by the plaintiff, and that the plaintiff claimed title to 
the lot, but that his, the said Linsley^s title was the best. Evi- 
dence was also given on both sides tending to show, that the said 
Linsley and the plaintiff had subsequently and repeatedly got 
timber and wood from the lot, each claiming title thereto. 

The defendant claimed title under a vendue deed from James 
0. Walker^ collector of a land tax, to his intestate, and offered 
said Walker as a witness to show he attended to receive the tax 
on the land agreeable to the law and his advertisement ; (hav- 
ing first executed and delivered to him a discharge, which was 
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executed by the defendant, in his capacity of administrator of 
the said Jod Linsley^ deceased, be being such administrator.) 
The witness was objected to by the plaintifi^ and rejected by 
the court. 

The defendant further offered in evidence, a deed from said 
Walker to the intestate, dated 30th March, 1808, which was ob- 
jected to by the plaintiff, on the ground that it did not appear 
the same was recorded ; and the same was rejected by the court. 

The court decided, and so instructed the jury, that if the 
plaintiff had commenced the first possession upon the lot, by 
cutting timber and wood thereon, (the same having been previ- 
ously surveyed, and the lines marked) claiming title thereto, 
and had continued that possession by repeatedly getting timber 
and wood from the lot, that he could maintain this action 
against a stranger. And although it should appear the defend- 
ant's intestate, claiming title, had cut timber and wood upon 
the premises repeatedly, from the time stated, to wit, February 
or March, 1814, to the time of bringing the suit, yety if when he 
went on to cut timber, &c. he knew the plaintiff had previous- 
ly taken timber and wood from the lot, claiming title thereto, 
the defendant was a stranger to the title ; and that the prior pos- 
session of the plaintiff would entitle him to recover; such pos* 
session having been continued down to the time of the acts com- 
plained of in the declaration. 

A verdict having been returned for the plaintiff, the defend- 
ant excepted, &c. 

Phelps^ in support of the motion. The decision of the court 
was erroneous in deciding that, upon the proof stated in the 
case, the plaintiff was entitled to recover. 

The plaintiff relied upon possession merely. — By the English 
law, the plaintiff must recover upon the strength of his title : 
mere possession is not sufficient.— -See Adams on Ejectment^ 28. 

The rule, that a party may recover upon the ground of prior 
possession, is of recent origin, and when he relies upon prior pos- 
session, it must be clearly and unequivocally shown. It must be 
an actual possession. An occasional cutting of timber is not 
sufficient. — Jackson vs. Harder^ 4 Johns. 203.— -same vs. Hazen^ 
2 do. 24.-~sanie vs. same, 3 do, 509. — same vs. Myers^ 3 do, 388. 
— same vs. Schoonmaker^ 2 do. 230.-- -Smirt vs. Isaacs^ 1 Roofs 
Rep. 161. — 'Miller vs. JDow, do. 413. 

The possession should be such as would make a good title un- 
der the statute of limitations. 

As to the requisities of such a possession, see Proprietors of 
Kenebec vs. Colls^ 1 Mass. 483. 

Dooliiile^ contra. Three exceptions are taken to the decision 
of the court at the jury trial : 

1. To the charge to the jury. 

2. To the rejection of J. O. Walker^ as a wintess. 

3. To the rejection of the deed from J. O. Walker^ collector, 
o J. Linslejf. 
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FirsU The chaige was correct. It was substantially instnict* 
iBg the jury, that if they feand the plaintiff had prionty of pos* 
session, claiming title, and no title tor the defendant, the latter 
was a strang^er, and the former entitled to recover. 

This charge is supported by the whole current of authorities, '^^^ 
Ensilish and American. 

It Is a general rule of law, that possession is presumptive ev- 
idence of title, and from this rule results another general rule, 
that one in possession may maintain trespass against any one 
who enters upon that possesion without title. 

There is nothing perceived in this case, to destinguish it from 
other cases of this sort. The jury find the plaintiff had prior 
possession, claiming title, and an entry upon that possession by 
the defendant, without title. The plaintiff is therefore entitled 
to judgment.---Cro. Eliz. 438, Bateman vs. Allen. — 2 Saun. 1 12, 
Allen vs. Rivit^ton. — 1 Burr* 440, Hearing v«. Griffiths.'^Cro. 
Jac. 123. — 1 East^ 244, Graham vs. Beat. — 1 Wils. 326, Kenrick 
vs. Taylor. — 4 Taun. 547, Caittris vs. Qncper. — Neto-Hamp. Rep. 
466, Wendall vs. Blanchard. — D. Chip. /?ep. 141, EUithorp vs. 
DflSDing.— -i). Chip. i2ep. 92-3, Dot ex. d. Pearsal vs. 7%orp.— - 
3Jofuu. Rep. 1-8. 

These authorities, (and I find none to the contrary,) well sup- 
port the opinion of the court in their charge and direction to 
the jury. But there is another point in the case which is very 
decisive as to the actual and legal possession of the plaintiff. 

The case finds, that on ttie 3d of August, 1812, the plaintiff 
extended an execution on the land, and had the same appraised 
and set off as the law directs, in part satisfaction of a judgment 
debt. — 3 Mass. Rep. 523, Gore vs. Brazier. — 7 Mass* /{fp. 138-9, 
Wellington^ vs. Gale. — Brayt. Rep. 230, Broan vs. Eates.'^i 

Bac. Abr. 160.— 8 Mass. k. 411.— San/l'* Dig. 162, 612 1 

Sid. 203. — 4 DaneU Abr. 19.--3 Johns. Cos. 198. 

Second. The defendant offered in evidence a deed from J. 0. 
JVaUcer^ collector of a land tax to his^ the defendant's intestate, 
and offered said Walker as a witness to prove an act done by 
him, as collector, necessary to the validity of the deed : which 
deed contained a covenant of warranty running with the land, 
and it was admitted the covenant had never been broken. The 
defendant, as administrator of Joe/ lAnsley^ wrote and delivered 
to said Walker a discharge, after he was called upon the stand, 
and objected to. 

Were this a case between the covenantor and covenantee, it 
could easily be shown that this discharge did not restore the 
competency of the witness. The rule ^that the thing which 
unbinds must be as strong as that which binds,'' forcibly applies. 
This covenant could not be discharged except by deed, even 
by the covenantee.— -4 Bac. Abr. 266.— -5 Bac. Abr. 682.—- 
Shep. Touch. 323.-2 Wils. 373.-— yite. 192.—.Cr<i; Jac. 264. — 
2 WiU. 82.-— 6 Coke's Rep. 44, etpassvm.^^ Day's Cos. 433, jffr- 
bey vs. Goodrich. 
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Titird. The next exception is to the rejection of the deed of- 
fered bj the defendant as evidence of title, because it did not 
appear the same was recorded. 

The deed could not be admitted as evidence of title, till re- 
corded. The only evidence of its being recorded was the fol- 
lowing certificate, viz : 

"Cornwall, March 1st, 1809, received for record. 

Attest, Joel Linsley, Tomn ChrkJ*^ 

This certificate furnishes no evidence that the deed is record- 
ed. It does, indeed, furnish evidence that it was received for 
record; and here it stops; and the natural inference is, that it 
was immediately taken oflf the file, and became alienated from 
the oflSce. 

It is a first rule of evidence, that in ^V6ry issue, the affirma- 
tive must be proved.* — BulL //» P. 298. 

It was incumbent on the defendant to prove, that the deed 
was recorded, and the defect cannot be supplied l)y intendment. 
It is very decisive, that the truth of the certificate is perfectly 
consistent with the fact, that the deed is still unrecorded. 

*'Where a writing is required, by law, to be recorded in some 
publick office, to make it evidence, as a deed 6f land, then it 
must appear to have been recorded to make it admissible evi- 
dence." — SwifVs Ev. p. 5. 

And in such case, the certificate signed by the recording and 
certifying officer must state the fact affirmatively. — 3 Doners 
Ahr. 356. — Stanton vs. Button, 2 Conn. R. 627. — Pendleton vs. 
Button, 3 Con. Rep. 406. — Ray ys. Bush, 1 RooCs Rep. 81. — 
Franklin vs. Cannon, 1 RooCs Rep. 500. — Tucker, Exr. vs. Stark 
fy Belt, Brayi. Rep. 99. 

The opinion of the Court was pronounced by 

Skinner, Ch. J. It has been repeatedly decided by this court, 
that prior occupancy is sufficient to entitle the person seized to 
maintain trespass or ejectment against a stranger to the title, 
and these decisions are conformable to the common law. 

The only inquiry in this case is, did the plaintifi*show in ev- 
idence on trial, a seizen or possession by prior occupancy, of a 
character which the law will recognize as sufficient to main* 
tain the action ? and did the court, in charge, instruct the jury 
correctly in that particular? From the facts reported in the 
case, it appears that the plaintiff showed no claim to the prem- 
ises but by occupancy, and that the defendant is a stranger to 
the title. 

The counsel for the defendant insist, and very correctly, that 
to entitle the plaintiff to recover, he must have shown such acts 
of ownership exercised and performed by him in the occupancy 
and possession of the premises, as would have subjected him to 
an action of ejectment by the original proprietor, and such as 
would, if continued 1.5 years, have given him a title under the 
statute of limitations. If the acts and doings of the party are 
not such as to evince a claim of title, he must, of course, be re- 
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garded bj all as a mere trespasser. The proprietor, in deciding 
apon the expediency of prosecuting, will be governed by the 
extent of the injury, and he may safely desist from asserting 
his right, where there is no manifestation of a counter claim. 

One trespasser cannot be accountable to his co-trespasser, the 
latter having manifested no claim, or pretended to any right, 
has, in contemplation of law, no possession that can be dis- 
turbed. 

In the case before us, the acts proved to have been perform- 
ed upon the land by the plaintifTare not of a character inconsist- 
ent with such as may be exercised by a mere trespasser. They 
are not such as would necessarily be taken and considered by 
the owner or proprietor as evidence of a claim of title. 

The erection offences, or making permanent improvements, 
are of a character that cannot be mistaken for acts of trespass. 
They clearly indicate a claim of title, and must put the owner 
on his guard. If there is nothing more than cutting and taking 
timber and wood from year to year and time to time, although 
it should be continued for fifteen years in succession, we can- 
not say that this would give a title under the statute, especially 
if the premises are disconnected with other improved lands of 
the party, and are wholly wild and uncultivated. 

It appeared on trial, and is now admitted, that the lands in 
question are not susceptible of cultivation, being swampy and 
only valuable for timber. Although the acts of the plaintiff up- 
on the land were not of a character necessarily indicating claim 
of title, it is to be noticed they are not exclusively acts of tres- 
pass, but are such as may well be performed by, and are the or- 
dinary acts of the owner, or person claiming title. T<^ give 
character to such acts, it may be necessary to look for other ev* 
idence. We will therefore examine the case, and ascertain 
whether the plaintiff has furnished the jury with the evidence 
which the law requires. The facts shown in evidence are that, 
in August 1812, the plaintiff levied an execution upon the lot 
in question, it was appraised to him as the estate of his debtors, 
L. fy R. Clark* L. & R. Clark had before that time, viz. on 
the 13th day of August, A. D. 1811, taken the same lands 
in execution against C. Humphrey. C. Humphrey had purchased 
the same of £. Andrus by deed dated 28th January, 1805. E. 
Andrus claimed by deed of D. Weston^ dated 22d December, 
1794, described as half the original right of Geo* Nichols. A 
survey is also shown of the lot in question to E Andrus upon 
the right of Geo. Nichols, dated 5th April, 1798. The metes 
and bounds, described in the survey, are the same as described 
in the officer's return upon the execution of the plaintiff. This 
actual survey of the lot, and the recording of the survey, as also 
of the deeds, &c. are not equivocal acts, but furnish clear and 
decided evidence of a claim of title. 

The levy of the execution of the plaintiff, and thereby satisfy- 
ing a debt to a large amount, and causing the record thereof to 
be made, is to be regarded in the same light. The effect of the 



18S27. 



DooUttl* 




IJO CASES IN THE SUPREME COURT 

MddiMmn tarvey by Andriu, under whom the plaintiff claiins, must be the 
^w7' same as if made by the plaintiffl The evidence of thU claim, 
by the several persons named, has been made pablick by the ac- 
tual survey and recording of the survey, deeds, &c. 

The cutting and taking from the premises, wood and timber 
by the plaintiff, immediately after the time of redemption expir- 
ed, and as soon as he would have a right to enter, if a perfect ti- 
tle had been acquired by the levy, are acts, therefore, fully ex- 
plained by that which had before transpired, and the claim made 
as publick as can be required. 

But it is insisted the possession must be excltmoe, and that it 
appears the ancestor of the defendant, soon after the plaintiff*, 
commenced the exercise of similar acts, and that both have since 
continued cutting, &c. 

If the plaintiff, for the first trespass committed upon the land 
by the deceased, in March, 1814, could have maintained an ac- 
tion at that time, by the force of his prior occupancy, he can 
of course maintain an action for any subsequent trespass, having 
never abandoned, but continued the claim by the same acts of 

ownership. 

To acquire a title by the statute of limitations, the possession 
or occupancy must be exclusive^ or rather it must not be concur- 
rent with the owner* 

If in this case, Linsley had made no claim to the premises, 
but had acted under licence of Doolittle, there would be no 
doubt 15 years from the .entry of Doolittle, would bar the own- 
er. Of course, whenever two or more persons, under claim of 
title, enter upon, use, and occupy, for more than 15 years, un- - 
molested by the proprietor, although they claim severally and 
In opposition to each other, the title of the former proprietor, 
he having made no claim for that period, is gone. The title - 
of the owner is extinguished by a possession adverse to him for 
fifteen years, and when his title is determined, it will vest in 
him who has occupied for the term of fifteen years, and not in 
him who has occupied but for fourteen years, or any other pe- 
riod short of fifteen years. 

If, then, as we consider the acts of the plaintiff upon the lands, 
of the character and description shown on trial, connected with 
the evidence of the claim of right, are sufficient to give a title 
by fifteen years continued exercise, he can maintain this action 
aeainst a stranger to title, and such the defendant, from the ev- 
idence, must be regarded. 

We have no hesitation in saying, that the acts of the plaintiff, 
as shown in evidence, would preclude him from the benefits of 
a disclaimer, in the action of ejectment. 

^ It may be proper to notice, that although there have been 
heretofore, some decisions of our courts, giving a construction 
to the statute calculated to divest the proprietor of his title, 
where the person claiming had entered without colour of title, 
and had made no permanent improvements, or enclosures, they 
have not been supported by the more recent determinations. 
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In this case, the acts of the plaintiff were the ordinary acts 
of an owner of the premises, accompanied bj claim of title, and 
this made publick ; and his entry was by colour of title, u e. a sap-* 
posed title by levy of, and an appraisal upon, execution. We 
are, therefore, unanimously of opinion that the instruction to 
the jury was correct, and that not only by the decisions of thd 
courts in this state, but by the decisions of the courts in Eng- 
land^ these principles are fully recongized.— 4 Taunt. 647, 
Cutler vs. Cowper. — 2 Saund. Ill, Harrington vs. Rivingion. — 
I D. Chipman's Rep. 141. Elithorp vs. Dewing.— -1 D. Chip. Rep. 
92, Pearsal vs. TTiorp. 

Judgment of the county court affirmed. 

Joel Doolittle and Peter Starr, for the plaintiff. 

Horace Linsley^ R. B. Bates and 5. S. Phelps, for the defend- 
ant. 
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Richards, Truesdell & Co. plaintiffs below, vs. Horacb Wbee* jtddttHt, 

LER, defendant below.— /JV" ERROR. ^^Sa'' 

A writ of error will not Uo to reverae a detormination of tho county eourt, in rcijeetinf a report of 
auditors. 

THE plaintiffs brought their action against the defendant, on 
a book account, and having obtained a report of auditors in 
their favour, the same was returned to the county court. The 
defendant filed objections against the acceptance of the report, 
and the county court, upon consideration thereof, rejected the 
report. 

It was to reverse this determination of the county court, that 
the present writ of error was brought. 

Skinner, Ch. J. There is no principle upon which this writ 
of error can be sustained The record shows, that the plaintiffs 
instituted a suit against the defendant upon book account; the 
same was sent to auditors, who, having adjusted the accounts of 
the parties, found a balance in favour of the plaintifi's of {466, 
41 cts debt, and made report thereof to the county court, June 
term, A. D. 1825 ; upon which, at April term, 1826, the plaintiffs 
moved the acceptance of the report, and that judgment be ren- 
dered thereon. The court, for some cause, and it is immateri- 
al what, were dissatisfied with the report, and having rejected 
it, of course refused to render judgment in the case. The ac- 
count ought regularly to have been sent again to auditors. The 
plaintiff complains, that the court ought to have rendered judg- 
ment in his favour according to the report, and seeks relief by 
writ of error. 

A writ of error is styled in law, a commission to judges of a 
superiour court, by which they are authorized to examine the 
records upon which a judgment was given in an inferior court, 
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and on such examination to affirm or reyene the same, accor- 
ding to law ; and Lord Coke says, without a judgment or an 
award, in nature of a judgment, no writ of error doth lie. (3 
Bac. Ab. 187. — Co. Lit. 288.) The statute says, the supreme 
court shall have power to examine, and reverse or affirm, any 
judgment in civil actions rendered in any county court upon a 
writ of error. 

From the record before us there is no judgment to be rever- 
sed or affirmed ; therefore, no judgment can be rendered here, 
and the process must be dismissed. 

Pentiss J. The rejection of the report of auditors is an in- 
terlocutory proceeding, and for aught that appears, the cause 
is still undetermined in the county court. A writ of error 
might as well lie in any other case of interlocutory judgments, 
as in the present case. 

Peter Starr and 5. 5. Phelps, for the plaintiffs in error. 

Jioah Hawley and R» B* Baies^ for the defendant in error. 
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Phillip Heartt, defendant below, vs. Daniel Chipman and 
Robert B. Bates, plaintiffs belm.—IN ERROR. 

An attorney at law hai a Hen npon the debt which he haa proeecnted to Jodfnient fi>r hie ftoi, tIs. 

for the term, attorney and travel fee*, and for all moniee expended by him in proeeenting themit* 
Bat although, by the la we of thia etate, no diatinetion is made between the oiSoe of attorney and 

oonnaellor, yet, the extra ohargee of counael for argoment, ito. are not, by the practiee of tfai 

eoort, thui aeeored. 

Although notice by the attorney to the debtor, that he reliee npon hii lien, may be neceisary to ■•• 
cure the attorney againet a kona Jidt payment to the creditor ; yet, if there be any collneion or 
deeign to cheat the attorney of hie lien, the debtor will not be protected by a payment to the ored- 
itor with inch deeign, though there be no notice. 

Al between the creditor and hii attorney, the money to the amount of the claim of the latter is 
his, and cannot be auigned by the former. And whoever roceirea it under an aaaigoment oHka 
judgment, reocivea it to the nse of the attorney, and the attorney may recover it out of his hands, 
by an action for money bad and received. 

ERROR from Addison county court. The action below was 
assumpsit^ for work and labour, care and diligence, &c. and for 
money had and received. 

Plea, the general issue. 

Upon the trial of this cause, after issue joined, the plaintiffs of- 
fered in evidence, to support the issue on their part, the following 
fiacts, viz. That at the December term of the county court for 
said county, the plaintiffs were employed by one Benjamin Heartt^ 
to commence an action of trespass in the name of Benjor 
min and Jonas C. Heartt, against Elisha Clark and Andrew 
McFarland. The suit was tried sundry times, and a final judg- 
ment obtained by the plaintiffs, at the January term of the su- 
preme court, A. D. 1818, for {443,07, damages, and cost taxed at 
^93,49. The said suit was conducted by the plaintiffs, in con- 
junction with Horatio Seymour, Esq* who was originally associ- 
ated with them as counsel. 
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lo November^ 1815, a settlement took place between the 

Slaintiffs and the said JBenjomin Htartl^ and the charges which 
ad then been made in the prosecution of said suit thus far, 
were paid by the said Benjamin ; but the following charges to 
wit :-- - 

Tm« fee in said cause, Jan. term, 1816, $6 00 
Tm. fee and arguing, July, 1816, 12 00 

Tm. fee and attorney fees, July, 1817, 12 00 
Tm. and attorney fee, Jan. 1818, 12 00 

Amounting to $42 00 
were due to the plaintiffs for their services in the said suit, at 
the conclusion thereof; and the same have never yet been paid to 
the plaintiffs. That after the said judgment had been obtained, « 
the said Benjaminn Heartt assigned the said judgment to Phillip 
Htartt^ (the defendant below,) in part satisfaction of demands 
which the said Phillip had against the said Benjamin. And 
the said Phillip put the same into the hands of the said Sey-^ 
mour^ as his attorney, for the purpose of collection ; that the 
said Seymour proceeded to collect the said judgment, by suit 
against the bail of said Clark Sf McFarland^ and in November, 
1819, received the full amount thereof, and transmitted to the 
defendant, $430, part thereof. That the plaintiffs had, in one 
or two instances, during the period of the proceedings against 
the bail by the said Seymour^ (but the precise time did not ap- 
pear,) mentioned to said Seymour, that their charges in said 
suit had not been paid, and that they ought to be paid out of 
the avails of said judgment, and wished him to let them know 
whether the said judgment was collected, but did not give the said 
Seymour to understand whether they expected him to write to 
the defendant, or whether they would do it themselves. That 
the said Benjamin Heartt had become insolvent before the con- 
clusion of said suit, to wit. in February, 1816, and that the de- 
fendant had knowledge of his insolvency. And the plaintiffs 
thereupon contended, that they had a lien on the said judg- 
ment for their charges abovementioned. To this evidence the 
defendant objected, and contended, that the plaintifis had no 
such lien : but the court overruled the objection, and admitted 
the evidence. 

The defendant then gave evidence, to wit. the deposition of 
Benjamin Heartt^ who testified, that the said judgment was as- 
signed to the said Phillip for a valuable consideration, as he 
was then indebted to the said Phillip to a large amount. The 
plaintiffs afterwards introduced evidence, tending to impeach 
the general character of the said Benjamin for truth and yera- 
city. 

The defendant then offered the testimony of Samuel &mfl^ 
to prove, that at a court of jail delivery, held before him upon 
the application of the said joenjamin, to be admitted to the poor 
debtor^s oath, in November, 1818, Benjamin Heartt^ Phillip 
Heartt and Danid Chyimumy one of the plaintiffs, were preMnt, 
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fu^; and that an account current betvreen the said Phillip and Sen" 
^^^' jamin was presented, embracing a miscellaneous and extensive 
deal between them for a number of years, and stating a large 
balance to be due to the said Phillip. That the said Benjamin 
cwpmia, au J Phillip being both examined under oath, agreed in stating 
that they had previously adjusted their deal, and that the bal- 
ance then stated to be due had been assented to by both. 
That the claims of the said Phillip consisted partly of securi- 
ties for money, and partly of charges for goods had from the 
said Phillip^s store, and that the vouchers, so far as vouchers 
were necessary, were produced ; and that the judgment assign- 
ed to the said Phillip as aforesaid, was credited in the said ac- 
count. 

Tpthis evidence the plaintiff objected, and the same was re- 
jected by the court. 

Whereupon the counsel for the defendant requested the court 
to charge the jury, 

1st. That inasmuch as the claim of the plaintiffs was for 
counsel fees only, they had no lien on the judgment for the same* 
2dly. That if such a lien did exist, yet, if the plaintiffs, with 
knowledge of the assignment, parted with the control of said 
judgment, either to the said Phillip or his attorney, they waiv- 
ed their lien. 

3dly. That, at all events, it was necessary for the plaintifis 
to give notice to the defendant of their lien, immediately upon 
their having knowledge of the said assignment, and that this 
notice must be not only, that their charges were unpaid, but 
an explicit notice of their intention to assert their lien ; other- 
wise that the plaintiffs could not recover. 

4thly. That if they found, that the plaintiffs had given such 
notice to Mr. Seymour as would protect their lien, and had giv- 
en none to the defendant personally, and that if Mr. Seymour 
bad retained enough to satisfy the plaintiffs' claim, they should 
consider that Jlfr. Seymour had retained it as the agent of the 
plaintiffs, and that the defendant would not be liable in this 
action. 

But the court charged the jury, that an attorney has a lien 
for his costs upon a judgment recovered by him for his client. 
That there is no distinction in this state between an attorney 
and a counsellor, and that an attorney who commences a suit 
has alien upon the judgment for monies advanced and for servi- 
ces rendered, whenever the services are necessary to the prosecu- 
tion of the suit. And further, that if the defendant had notice 
of the plaintiffs' claim, either at the time of taking the assign- 
ment, or at any time before he received the money, he is liable 
to the plaintiffs. That if the plaintiffs gave up the papers 
which evidenced the claim against Clark and others^ they did 
not thereby waive their lien on the judgment. 

Whereupon the defendant excepted, and prayed the court 
that his said exceptions, and the matters and things aforesaid 
migh be entered of record, and made a part of the same. 
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These exceptions being allowed, and made a part of the rec- jU2J^ 
ord, the present writ of error was broaght, containing the fol- i^bt. ' 
lowing assignment of errors : 

And the said Phillip in fact saith, that in the record and pro- 
ceedings aforesaid, and also in the giving judgment aforesaid ^^** 
there is manifest error in this, to wit : that the evidence offered 
by the said Chipman and Bates^ in support of their said action, 
and objected to by the said Phillip^ as above recited, was not le- 
gal 'and proper evidence in support of said action, and ought 
not to have been received by said court. 

There is error also, in that the charge of the court to 
the jury as above set forth, is contrary to the law of the land. 
And also in this, that the said court omitted to charge the jury 
as requested by the defendant's counsel, as before mentioned, 
when it was their duty so to do. And also in this, there is er- 
ror, that the judgment aforesaid, so given in form as aforesaid, 
for the said Chipman and Bates^ ought, by the laws of this state, 
to have been given for the said Phillip against the said Chip- 
man ^ Bales. And the said Phillip prays, that the judgment 
aforesaid, for the errors aforesaid, and the other errors appear- 
ing in the said record and proceedings, may be reversed, &c. 

The cause was argued at the last term, by Phelps for the 
plaintiff in error, and by Bates for the defendants in error, and 
was again argued the present term, by Phelps for the plaintiff, 
and Geo. Chipman, for the defendants in error. 

SkixVner, Ch. J. delivered the opinion of the court. 

The lien which the law recognises is, as contended by the 
defendant's counsel, confined to attorney fees ; and although by 
the law of this state, no distinction is made between the office 
of attorney and counsellor, they being regarded as the same, 
yet the extra fees of counsel for argument, &c. are not, by the 
practice of the court, thus secured. The rule, as adopted in 
the English courts, as also in the courts of the neighbouring 
states, has obtained in this state. 1 Bac. Mr. title attorney, 
letter E.— 5 Taunt. 429.-5 Bos. fy Puller 100.— 3 Barnwell fy 
CresswelU 535. — 6 Term Rep. 436. — 15 Johns. 405. 

The defendant contends, that the fees charged by the plain- 
tiffs are exclusively counsel fees ; that the amount thereof is 
governed by no rule of law, and consequently, no lien will 
attach. It appears from the case, that the plaintiffs were the 
original attorneys in the suit against Clark and McFarland^ and 
continued to prosecute until final judgment; and it cannot be 
material whether the fees as counsel and attorney are united in 
one general charge or not. The plaintiffs were, as against Ben- 
jamin Heartt^ entitled to a lien upon the judgment to the 
amount of such fees as are allowed by law to the party for his 
term, travel and attorney fee, and for all monies expended in 
prosecuting the suit. 

It is insisted, that if the assignment was made bona fide^ with- 
out any collusion or design to defraud, and without notice 
from the. attorney, of his claim, it is valid, and the lien is gone. 
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T88P* casei iq wbiicb hd ai^E^® ^ ^be judgmeat was concerned, 
^^^-^"^-^^ but are cases of payment made by tbo debtor to the creditor 

^^^ bim^olf* 

^sm The law is, tbs^t altboQgb there is no notice from the attor- 
ney to the debtor, that b? relies upon the judgment, if there is 
any collusion or design to cheat the attorney of his lien, the 
debtor is not protected by payment to the creditor. If it is 
necessary for the security of the attorney, as against the debtor, 
to give notice to him of his lien, this may be done with 
convenience, as the attorney must know who the debtor is ; 
hut it is apparent, in case the debt is assigned, he may not, and 
mp^t likely cannot, know who the assignee is* It is more 
il^asonable to require the assignee, who takes the demand sub- 
ject to the same equity, and in no better condition than it was 
in the assignor's hands, and wbp knows, or is presumed to 
know, the law as to the attorney's lien, to make the necessary 
inquiry before he takes the assignment of a judgment ; and no- 
tice to him from the attorney, which must frequently be 
impracticable, is not necessary. The attorney has a lien upon 
the debt, whil§ the money remains in the hands of the debtor ; 
and although it; may be necessary to guard against a bona fde 
payment over to the creditor, and to establish the right against 
the debtor, to give notice to the latter conformably to the law, 
as applicable to the duties and liabilities of an agent holding 
money in his hands for his principal, to which a third person 
is entitled, as between the creditor and his attorney, the money 
to the amount of the claim of the latter is his, and cannot be 
assigned by the former ; and whoever may receive it under an 
assignment of the judgment, by which he is of course advised 
of the rights and claims of the attorney, ought in justice to 
be considered as holding it to his use and for his benefit. 

The facts in the case do not warrant the assertion, that Mr. 
Seymour is as well the agent of Chipman ^ Bates as of Phillip 
HeartL He was not employed or appointed by them to collect 
or receive the monev, and admitting that he would be made 
liable to the plaintiffs, on being notified of their claim before 
he had paid the money over to P. Heartt^ his principal, and 
admitting that the money is now in his hands, (though, from 
his deposition, it is evident the fact is otherwise,) the de- 
fendant is liable. 

It does not follow, that because the agent is liable, the prin* 
cipal is not. Payment to the agent is, in law, payment to the 
principal, and money in his hands is in the hands of the prin- 
cipal. — I Campb. 337. 

That part of the chaise which referred to the plaintiffs' hav- 
ing parted with the control of the judgment, and which b no- 
ted in the exceptions, is understood not to be questioned at this 
time. We have noticed the several points in the case, in view 
of giving a direction to the future proceeding in the countj 
court, to which the cause must be sent for trial* That court 
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erred in allowing thi tmoubt of ffie ^laintfffa' cliiiid, i6&l^di«rg 
counsel fees. That to which they are entitfed, is terin^ Attor- 
ney and travel fees, which itt the ordinary feeii afioW^ th6 At- 
torney as such. ^J[** 

Judgment, therfore, that there is error, kt. ^^S^ 

Judgment of the county court reversed. 

Samuel S. Phtlps^ for the plaintiff in error. 

Gto. Chipman and JS. B. Bates^ for the defendants in error. 
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ereiee oT hie noderataiidingi m voidable ; and tb6 party may, foi tbat eaue, avoid it, attbodfh tha \ -> % . ^ 
iatoxkatioo was voluntary, and not prooniad tbrongh the oireunivention of tbo otber party. • {> a ^ *^ ^ ^( 

ASSUMPSIT, on a prommissory note, for the sum of one thoti- a^ ^ 

sand dollars and the interest. Plea, the general issue. 

The case was, the plaintiff and defendant had entered intd i 
written contract for an exchange of certain real estate, and th^ 
note was given on that occasion, by the defendant to the plain- 
tiff^ for the difference money agreed to be paid, between the 
two parcels of real estate. The plaintiff afterwards executed A 
deed on his part, according to the contract, and tendered it to 
the defendant. The defendant refused to accept the deed, or 
pay the note. 

These facts <being proved on the trial of the issue, the defen- 
dant offered testimony tending to prove, that at the time of ex- 
ecuting the said contract and note, and of making the bargain 
therein specified, he was drunk^ and thereby incapacitated to 
judgeof the nature or consequences of said bargain. But theplain- 
tiff objecting, the court retused to admit said testimony, unlesi 
the same could be accompanied With testimony, tending to prov^ 
that the said drunkenness was procured by or at the instiga- 
tion of the plaintiff. To which decision the defendant ex- 
cepted. 

The defendant also offered testimony tending to prove, that 
the farm which he had agreed to convey to the plaintiff, at the 
time of giving said note, was actually worth as much, or more 
than the premises which the plaintiQ had agreed to convey to 
the defendant in exchange. This testimony, being objected to, " 
the court refused to receive ; and to this decision also, the de- 
fendant excepted. 

A verdict was returned for the plaintiff; and the defendant 
now moved that the same be set aside, and for a new trial, (or 
the reasons apparent in the elceptions aforesaid. 

The counsel for the defendant, in lupport of the motidri. re- 
lied on a recent decision of this court in Addison county. Tfaciy 
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'^^ also cited 1 Chitty's PL 470, 479. — 3 Camph. 33, Pitt vs. Smith, 
leae:' — Bull. JV. P. 172. 

For the plaintiff, it was contended, that drunkenness will not 
relieve a man, for it is a great offence and aggravates the act done, 
Boxtoo. and is no excuse for him, unless it was procured by the con- 
trivance or management of the man who received the deed, or 
made the contract with him. 

To avoid any contract made, or deed given by the party when 
drunk, would be taking advantage of his own wrong; which no 
man is permitted to do--- -4 Co. Rep. 129, BtvtrUxpa cast. — 1 
Mad. Chancery^ 238. — 1 Fanhlanqut 60. — 3 Campb. Rep. 35.—- 
4 Mass. 161, Churchill vs. Suter. 

The opinion of the Court was pronounced by 

Prentiss J. This is an action upon a promissory note, exe- 
cuted by the defendant to the plaintiff for the sum of $1000, 
being the difference agreed to be paid the plaintiff on a con- 
tract for the exchange of lands. The agreement of exchange 
was in writing, and the plaintiff afterwards tendered to the de- 
fendant a deed, in performance of his part of the agreement, 
which the defendant refused. The defandant offered evidence 
to prove, that at the time of executing the note and agreement, 
he was intoxicated, and thereby incapable of judging of the na- 
ture and consequences of the bargain. The court refused to 
admit the evidence, without proof that the intoxication was 
p'rocured by the plaintiff. The question is, whether the evi- 
dence was admissible as a defence to the action, or, in other 
words, whether the defendant could be allowed to set up his in- 
toxication to avoid the contract. 

This question has been already substantially decided by the 
court on the present circuit; but the importance of the ques- 
tion, and the magnitude of the demand in this case, have led us 
to give it further consideration. According to Beverley^s case, 
4 Co. 123, a party cannot set up intoxication in avoidance of 
his contract under any circumstances. Although Lord Co/ce ad- 
mits, that a drunkard, for the time of his drunkenness, is non 
compos mentis^ yet. he says, "his drunkenness shall not extenuate 
his act or offence, but doth aggravate his offence, and doth not 
derogate from his act, as well touching his life, lands, and goods, 
as any thing that concerns him.'' He makes no distinction be- 
tween criminal and civil cases, nor intimates any qualification 
of his doctrine, on the ground of the drunkenness being pro- 
cured by the contrivance of another who would profit by it. 
His doctrine is general, and without any qualification whatever; 
and connected with it, he holds, that a party shall not be allow- 
ed to stultify himself, or disable himself, on the ground of idiot- 
cy or lunacy. The latter proposition is supported, it is true, by 
two or three cases in the year books, during the reigns of Ed- 
ward 3 and Henry 6 ; by Lilllelon^ s. 405, who lived in the time 
of Hen. 6 ; and by Stroud vs. Marshall^ Cro. Eliz. 398, and Cros$ 
vs. Andrtvis^ Cro. Eliz. 622. Sir William Blackstone^ however, 
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wbo traces the progref a of this notioov as he calls it, considere it 
coatrarj to reason, and shows that such was not the ancient 
common law. The Register^ it appears, contains a writ for the 
alienor himself, to r^over lands aliened hj him during his in- 
sanity ; and Britton states, that insanity is a sufficient plea for ^ 
man to avoid his own bond* FiuherUrt also contends, ^Hbat it 
stands with reason that a man should show how he was visited 
by the act of God with infirmity, by which he lost his memory 
and discretion for a time.'' Biadutone considers the rule as 
haying been handed down from the loose cases in the times of 
Edw# 3, and Hen« Q, founded upon the absurd reasoning, that 
a man cannot know, in his sanity, what he did when he was 
npn compoB nuntis ; and he says, later opinions, feeliiig the in- 
convenience of the rule, have, in many points, endeavoured to 
restrain it (2 Bktc. Com. 29 1«) In Thompson vs« Leocfc, 3 Mod. 
301, it was held, that the deed of a man non compoM tnmiis^ was 
not merely voidable, but was void ab initio, for want of capaci- 
ty to bind himself or his property. In Yaioe vs. Boont S Str(u 
ll04f the defendant pleaded non at factum to debt on articles, 
and upon the trial, offered to give lunacy in evidence. The 
chief justice at first thought it ought not to be admitted, upon 
the ride in Bevtrley^s case, that a man shall not stultify himself; 
but on the authority of Smith vs. Can, in 1728, where Chief 
Barron Pengtlky, in a like case admitted it ; and on considering 
the case of Thompson vs. Leachj the chief justice suffered it to 
he given in evidence, and the plaintiff became nonsuit* The 
most approved elementary writers and compilers of the law re- 
fer to this case, and lay it down as settled law, that lunacy may 
be given in evidence on the plea of non estjactum, by the party 
himself; and it is said to have been so ruled by Lord Mansfield, 
in Ousmberlain of London vs. Enans, mentioned in note to 1 
Chit. PL 470. In this country, it has been decided in several 
instances, that a party may take advantage of his own disability, 
and avoid his contract, by showing that he was insane and in- 
capable of contracting. {Rice vs. Peet, 15, Johns. Rep. 503.-— 
Webster vs. Woodford^ 8 Day^s Rep. 90.) These decisions are 
founded in the law of nature and of justice, and go upon the 
plain and true ground, that the contract of a party non compos 
mentis is absolutely void, and not binding upon him. The rule 
in Beverky^s case, as to lunacy, therefore, is not only opposed 
to the ancient common law, and numerous authorities of great 
weight, but to the principles of natural right and justice, and 
cannot be recognized as law ; and it is apprehended, that the 
case is as little to be regarded, as authority in respecf to intox- 
ication, which rests essentially upon the same principle. 
It is laid down in Buller*s M P. 1 72, and appears to have been 
.-decided by Lord Holt, in Colt vs. Robins, there cited, that the 
defendant may give in evidence under the plea of non est f odium 
to a bond, that he was made to sign it when he was so drunk 
that he did not know what he did. And in Piits vs. Smith, 3 
Otmpb. Cos, 33, where an objection was made to an attesting 
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witness being asked whether the defendant was not in a conv 
plete state of intoxication when he executed the agreement. 
Lord Ellenhorough sajs, **jou have alleged that there was an 
agreement between the parties ; but there was no agreement, 
if the defendant was intoxicated in the manner supposed. He 
had not an agreeing mind« Intoxication is good evidence upon 
a plea of non est factum to a deed, of non concessit to a grant, and 
01 non assumpsit to a promise/' Chitty^ Setvyn^ and Phillips laj 
down the same doctrine ; and Judge Swift in his digest says, that 
an agreement, signed by a man in a complete state of intoxica- 
tion, is void. (1 ChiU PL 470. — Selw. JV. P. 663.— 1 Phil. Ev. 
138. — 1 Swiff^s Dig. 173.) In these various authorities, it is laid 
down generally, and without any qualification, that drunkenness 
is a defence, and no intimation is made of any distinction, found- 
ed on the intoxication being procured by the party claiming 
the benefit of the coptract. It is true, that in Johnson vs. Med» 
licott^ 3 P. Wms. 130, that circumstance was considered essen- 
tial to entitle the party to relief in equity against his contract. 
Sir Joseph Jekyl held, that the having been in drink was not any 
reason to relieve a man against his deed or agreement, unless 
the party was drawn into drink by the management or contri- 
vance of him who gained the deed. But from what is said in 
1 Fonh. Eq. 68, it would not seem that the author considered 
this circumstance as indispensable. He says, equity will relieve, 
especially if the drunkenness were caused by the fraud or contri- 
vance of the other party, and he is so excessively drunk, that 
he is utterly deprived of the use of his reason or understanding ; 
for it can by no means be a serious and deliberate' consent ; and 
without this, no contract can be binding by the law of nature. 
In &}iers vs. Higgins^ decided at the Rolls in 1814, and cited in 
1 Mad. Ch. 304, a bill filed for a specifick performance of an 
agreement, which was entered into with the defendant when 
drunk, was dismissed with costs, although the plaintiff did not 
contribute to make the defendant drunk. 

On principle, it would seem impossible to maintain, that a 
contract entered into by a party when in a state of complete in- 
toxication, and deprived of the use of his reason, is binding up* 
on him, whether be was drawn into that situation by the con- 
trivance of the other party or not. It is an elementary princi- 
ple of law, that it is of the essence of every contract, that the 
party to be bound should consent to whatever is stipulated, 
otherwise no obligation is imposed upon him. If he has not the 
commai^d of his reason, he has not the power to give his assent, 
and is incapable of entering into a contract to bind himself. 
Accordingly Pothier holds, {vol. 1. c. 1, a. 4, s. 1.) that ebriety, 
when it is such as to take away the use of reason^ renders the 
person who is in that condition, while it continues, unable to 
contract, since it renders him incapable of assent. And it seems 
Heinecceus and Puffendorf both consider contracts entered into 
under such circumstances, as invalid. By the Scotch law, also, 
an obligation granted by a person while he is in a state of abso- 
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lute and total drunkenness, is ineffectual, because the grantor is pe^^;, 
incapable of consent ; but a lesser degree of drunkenness, which ^^^ 
only darkens reason, is not sufficient. {Ersk. Inst. 447.) The ^^^">^"'^^ 
author of the late excellent treatise on the principles and prac- ^T^ 
y tice of the court of chancery, after reviewing the various cases *'«t°n- 
in equity on the subject, and citing the Scotch law with appro- 
bation, observes, Hhe distinction thus taken seems reasonable ; 
for it never can be said that a person absolutely drunk, has that 
freedom of mind, generally esteemed necessary to a deliberate 
consent to a contract ; the reasoning faculty is for a time depo- 
sed. At law it has been held, that upon non est factum the de- 
fendant may give in evidence, that they made him sign the 
bond when he was so drunk that he did not know what he did. < 
So a will made by a drunken man is invalid. And will a court 
of equity be less indulgent to human frailty ? It seems to be a 
fraud to make a contract with a man who is so drunk as to be 
incapable of deliberation." (1 Mad. Ch. 302.) Mr. Maddock 
seems to consider it as settled, that at law, complete intoxica- 
tion is a defence, and that it ought to be a sufficient ground for 
relief in equity ; and, indeed, it would seem difficult to come to 
a diflerent conclusion. As it respects crimes and torts, sound 
policy forbids that intoxication should be an excuse ; for if it 
were, under actual or feigned intoxication, the most attrocious 
crimes and injuries might .be committed with impunity. But 
in questions of mere civil concern, arising ex contractu^ and af- 
fecting the rights of property merely, policy docs not require 
that any one should derive an unjust profit from a bargain made 
with a person in a state of intoxication, although brought upon 
himself by his own fault, or that he should be a prey to the arts 
and circumvention of others, and be ruined, or even embarras- 
sed, by a bargain, when thus deprived of his reason. It is a vi- 
olation of moral duty, to take advantage of a man in that de- 
fenceless situation, and draw him into a contract ; and if the in- 
toxication is such as to deprive him of the use of his reason, it 
cannot be very material, whether it was procured by the other 
party, or was purely voluntary. The former circumstance would 
only stamp the transaction with deeper turpitude, and make it 
a more aggravated fraud. The evidence which was offered and 
rejected at the trial in the case before us, went not only to show 
that the defendant was so intoxicated at the time of giving the 
note, as to be incapable of the exercise of his understanding, but 
that the contract was grossly unequal and unreasonable ; and, 
both on principle and authority, we think the evidence was ad- 
missible, and that a new trial must be granted. 

New trial granted. 

Qiauncey Langdon and Chs. K. Williams^ for the plaintiff. 

Wm. Page and R. B. Bates^ for the defendant. 
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!^<>"'* Thomas HooKtt vf . SHBtDov P. Hig^ck. 

In tiwpau giMf^t ^iMnMiAifil, wfaMi ■■ 4 looal Mito*, if tte dteterftUM givw Ibo boMdulei of 
the ioemt in fiM, 01 oCherwite daMribet it with oertainty, it nuat be proved w laid ; tod the plain- 
tiff can reooTer only on proof of a tretpaaa where he layi it 

And it wauU tum, that where the plaintiff, by hia deaeriptfon, boanditbebiMV iii|M dn theHaa ef 
a town,heniiat, by hIa proof, briof the,tMapaa« within this Ima Una of enehtmM, aoCiHthalMA- 
ing hemay have agood pnaaeaauij title lo a part of the ehiae, tnHhoal anch twe line, and wln^ 
would have been well embraced within the deacriptiooof the taciw in 911a, if the Ciae Una had bean 
where ho contended that it wat. 

THIS was a motion for a new trial, founded on exceptioiis 
taken at the trial of the issue before this Goarti at the Febrm- 
17 term, 18S5. 

The case, as allowed by the jo^e who certified the excep- 
tions, was as follows : 

Trespass, for breaking and entering the plaintiff's close, in 
Fairhaven^ described as follows, ^being forty acres off the north 
end of a certain lot of land containing sixty-three acres, boond- 
ed according to the original survey, and described as follows : 
beginning on the west line of Poiutney, 24 rods north of John 
Marlines northwest corner, thence west tO degrees, north 80 
rods; thence south 10 degrees, west 126 rods; thence east 10 
degrees, south 80 rods ; thence to the bound b^n at. Sliid 
siirty-three acres was laid to the original right of Joseph E^ereit ; 
the said close of the plaintiff, part and parcel of the said sixty 
three acres, now bounded south on land owned by Smith, west 
on Keekr Hicock^ north on Alfred Hosfyrd, mi east on the west 
line of said Pcultn^J" 

Plea, the general issue. 

Du the trial, the plaintiff, to show title in himself, offered ev- 
idence to prove, that he and those under whom he claimed, bad 
been in the actual possession of the land in question, as describ- 
ed in the declaration,' claiming title to the same as lying in Fair- 
Aat>en,ibr more than fifteen years next before the act of trespass 
complained of. 

To which evidence the defendant objected, and insisted, that 
by running the true line between Fairhaven and Pov/fney, the 
land in question was in Poutlney and not in Fctirhavtn. And the 
defendant further insisted, that the plaintiff could not be per- 
mitted to show a trespass committed on the land described in 
his declaration, if that part of the land on which the trespass 
was alleged to have been ' committed, should be proved to lie in 
Poultney. 

The Court decided, and so instructed the jury, that if the 
plaintiff proved thaC he had possessed the land described in bis 
declaration, for more than fifteen years before the commence- 
ment of the suit, and before the act of trespass complained of, 
improving the same as his own, and claiming it as such, and as 
lying in the town of Fairhaven, and the trespass complained of 
was committed on such lot, although that part thereof upon 
which the trespass was proved to have been committed was in 
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fcci bejoDd tfw Jorifldiotidiial Ite •( 4WrA«9c%ttlii Id tl^ 

of P0uito9) the enetoBiire, far flMrt pmriod of liM^ 

ed the same, the plaintiff woiM be entitMto recirver* 

Tb allow the cbaitctttr of the jriiiBtiff '• ooiMrioiiy tho de- 
fendant oiered the depoHtioii of H^r^iy Qtbmn^ aoaodMiMl 
with toatiBB^t that at the tiaao the fccti iMad in aaid AftpOK- 
tioa, aa to mking and repaimig fhe feM«i took pbco^ WiUiam 
OA$<m (the father of the witnOsa wmi foniior Owdar of the Itod) 
waa iiiaaiie, and so coottoaod till hit daaflit aad faia aotiA aotod 
as hia agents ; which depositioB waa ligectad by the co«rt 

The defendant eicef^ed to the feie|oitig opiMoM of the 
coorti and the axeptioiw weae Idlowodyicc* 

The cause was ai^foed npoto the abvro ttiotiotoy and abo Ufott 
a pelitiott for a new trlal^ lo w ad o d on the diao4nrery of new tes^ 
totto^. Bat aa no opteion of the court waa asflresied ob the 
littition, it is omitted* 

PmBNTiss, Jf. delivered the opinion of the Court 

In trespass ^ftiare dausumfngitj which is a local action, if the 
declaration gives the bottodaries of the locus m quoy or other- 
wise descril^s it with certainty., it must be provea as laid ; and 
the plaintiff can recover onlv on proof of a trespass where he 
kys it. (droon vs. Hedge$. 1 Salk. 990^^Hehis vs. Lamby 2 Sattc. 

453_jffuU. J\r. P. 89 Drmry vs. Twiss^ 4 T. R. 558.) In this 

case, the declaration alleges the trespass to have been commit- 
ted at /Vnr&ovsn, in a certain close of the plaintiff, lying and 
being in Fairhavm^ beginning in the wist line of PtfuUneg^ tec. 
giving the boundaries, and making the »e«f line of Poultney the 
east i^undary of the close* The plaintiff, therefore, waa bound 
to pn)ve, and could recover only for a trespass committed in the 
locui in quo thus described. But the court allowed the plain- 
tiff to prove, and instructed the jury that he might recover for 
a trespass on land in Paulimy^ if he had possessed the land en 
which the trespass was committed fifteen years before the tres- 
pass, and claimed it as lying in Pairhaom^ and as part of the 
close described in hia declaration. The claim and possession of 
the plaintiff for fifteen years might give him a good title to the 
land in PmdUu^ so possessed by him, and if the declaration had 
alleged the trespass on land described as being thus situatei he 
might have had a right to recover. The casie does not state 
that any uncertainty existed, or that any ^aestion Wtts made at 
the trial, respecting the divisional Hne between the two towtis^ 
though probably such was the iact. If in truth there waA any 
ancertainty aa to the Ime, and it waa doubtful hi which of the 
towns the land on which the trespass was eoimnitted lay, the 
plaintiff might have obviated any obiectton of & variance, and 
ayoided all diflSculty in this respect, by inserting another count 
hi his declaration, laying the hem m qy^ in PomltMg^ But not 
having done this, and the trespass being alteged to have been 
committed in Fairhavm^ and the close described as there situate, 
the plaintiff was bound by the description so given ; and unless 
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fm^! he proved a trespass committed in the close thus described as 
<8S6. ' being in Fairhavenj and bounded east by the west line of Poult- 
ney, he was not entitled to recover. 

We also think, that the deposition of Harvey Gibson was im- 

Hieock. properly excluded.* It does not appear from the case, but was 
admitted in the argument, that the parties own adjoining lots, 
one situate in Fairhavenj and the other in PouUney ; and that 
each claims the land on which the supposed trespass was com- 
mitted to be a part of his lot. But the plaintiff, it appears, re- 
lied upon a title acquired under the statute of limitations, and 
gave evidence, as the case states, that be and those under whom 
he claimed, had been in the actual possession of the land, claim- 
ing title more than fifteen years before the commission of the 
trespass. The deposition was offered by the defendant, for the 
purpose of showing that such possession was not adverse, and 
that he was entitled to hold, notwithstanding, according to the 
true line of the lots. The deposition stated in substance, that 
the lot belonging to the plaintiff was formerly owned by the fa- 
ther of the witness, and was purchased by the plaintiff from the 
administrator of the father's estate ; that before the sale to the 
plaintiff, and while the father of the witness was in possession, 
the witness assisted in making a division fence between the 
owners of the two lots ; that the fence was principally a brush 
and pole fence, and was placed where it was most convenient, 
without regard to the line ; and that afterwards, it was agreed 
by the respective owners, that the fence was east of the line, 
but should stand until it wanted repairing, or rebuilding. This' 
testimony went to show, that the fence so made was not erected 
or continued to mark the boundaries between the owners of the 
two lots, or the limits of their respective titles, but was for mere 
convenience, and each intended to hold, notwithstanding the 
fence, according to the true line.. In Burwell vs. Burwell^ 1 1 
Mass. 294, it was determined, that where parties have agreed 
upon a fence variant from the line, avowedly for convenience, 
and still have continued to claim according to the true line, nei- 
ther party acquires a title, or even a right of possession, against 
the other, on account of the fence. The possession acquired by 
the erection and continuance of the fence, therefore, would not, 
on the testimony offered, be adverse; and as the plaintiff relied 

*^NoTX.— The case, as allowed, was imperfect, and essentially so as to this 
point. The plaintiff, in making out his case on trial, first relied on his title bj 
deed ; and before any other title to the locus in quo was set up by him, the de- 
fendant offered the deposition of Harvey Oibion^ which was rejected for irrele- 
vancy. After%§ard9j when in the further progress of the trial, it had become 
questionable whether the west line of PouUney was the east line of the loeiuin 
quo, at claimed and poteeseed by the plaintiffs he resorted to a title by pottcs- 
tion under the statute. The Court thereupon peroeived, and instructed the 
couMel for the defendant, that the deposition of Harvey Gibson had become 
relevant to the issue, as tending to show, that the possession relied on by the 
plaintiff was not adverse, and was material and proper evidence to go to the 
jury. Reporter. 
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upon the poflBession of bis grantor thus acquired^ the testimony* 
was clearly admissible. 

New trial granted. 

Alrrum Warner^ Wm. Page and S. S. Phelps, for the plaintifiT. 

Chauncejf Langdon and Chf* K. tVilHams^ for the defendant. 
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Joshua Harrington, defendant below, vs. Caleb Hall, plain-* £^1^' 

tiff belo w.~/JV ERROR. ^^- ' 

A deitrared ftfti«lM to B. attd'isbftkged then to C. nt the peqiiMt of the Itttei^n. paid A; wfaeie« 
upon A. ciedHod the aoowit toC. and charfod the eaine to B. aa paid to C. ande^tedB. the 
nine aum aa received of D: — in ao actioo of acconnt| A. against B, C. ia a competent witnow: 

In an action of account, where tho defendant pretonta no account on hu part, the chargee and cred- 
its of the plaintiff, made at the same time in relation to the same subjeet are to he taken together, 
so that the deftodant eaonoi eJoim tho •dTaatage of the oaoi without being aaeweraUe for the 
other. 

ERROR, from Rutland county court The action below 
was account. The auditor, having returned the account into 
court, with a statement of the balance by him found due the 
plaintiff thereon, continued his report as follows: — '^On the tri- 
al of this cause, the defendant admitted the account of the plain- 
tiff to be correct, except the charge of 65,00 paid Henry aodg' 
es. To substantiate that charge, the plaintiff on oath stated, 
that a few months previous to the date of the charge, he deliv- 
ered to the defendant two notash kettles at ^65,00 and charged 
the same to Henry Hodges oy direction of Hodges. That at the 
time of the charge to the defendant, one James Harringionj by 
agreement with'the defendant, accounted to the plaintiff for the 
sum of ^65, which was in payment for the charge of said kettles. 
The plaintiff then charged the defendant said ffiS^ and gave him 
credit for the same sum, and credited the same to Henry Hodges^ 
which appeared by his original books. The plaintiff then of- 
fered said Hodges as a witness to prove, that tne defendant, at 
the time of the above charges and credits, consented to the same. 
The defendant objected to the admission of Hodges^ on account 
of interest, stating that the defendant and Hodges had settled 
all demands more than six years past. The auditor overruled 
the objection and admitted the witness.'^ 

The same objection was again raised in the county court, on 
the motion to accept the report, but was overruled, and the re- 
port accepted. Whereupon, this writ of error was brought, as- 
signing for error, 1, the approval of the judgment of the auditor 
in admitting the witness ; — ^2dly, the general error. 

The cause was argued. 

The opinion of the Court was pronounced by 

Skinner, Ch. J. The facts in this case, upon which the judg- 
ment of the county court was rendered, and of which the plain- 
tiff in error complains as erroneous, are found in the report of 
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^JSJJ; tb* wditen Fvon tbis il appetn, tte defMdairt hetow pre- 
umT seoted no account or claim against the plaintiff^ Halh The ac- 
count of £b(l f bQW9i among other things, a charge of 65 dollars 
paid Henry ffodg^^ an4 al«P a credit of 66 dollars by James Har- 
^^ rmgton ; and Hall testified that he had delivered to Joshua Har- 
rtti^att, tlift defendant Mow, two potash kettles, and hy direc- 
tion of Hodges charged the same, at 65 dollars, to the latter : 
that afterwards Jama HarringUio, by agreement, accounted to 
the plaintiff for the sum of 66 dollars, which was in payment 
(^ the charge of snid kettles, and that be accordingly, {a4 ap^ 
peared from his original books,) charged (he sum of 65 dollars 
to the plaintiff, as paid Hodges^ and gave him credit 65 dollars 
paid bv Jmms Airringlom and at the same time cxedited the 
66 dolmrs to Hedgee. Hodge§ was called to testify to the de- 
fendant's having consented to the charge and credit as appeared 
iq tb^ accpuntt H^ was obiected to on the ground of intensst, 
and the ol^ecticm overraka by the auditor. The same was 
again urged before the court, on the return of the report by the 
auditpr, but the report was approved aod ^ceptedj and jndg- 
ment rendered thereon. 

Admitting the auditor errfd la permitting HoJ^es to testify, 
this constitutes no pufficient rea9on for rejecting the report. 
Harrington^ the defendant, presented no account against IJalf }. 
ti)e auditing was confiif^ed exclusively to the accounts of the 
latter. 

If no charge or credit had been made of the 65 dollars, the 
balance of the account would have stood as it now stands. The 
credit and charge having been jnad^ by hi|n at the same time, 
are to be taken tc^ether, and there is no principle upon which 
he cao» by force of the account, be excluded firom the benefit of 
the one) and made liable for the other. 

If the credit is to avail the defendant, having been made in 
consideration of the debit, be oi^ht to be subjected to the 
charee. Indeed, I CAU see no reaspn why the entnes were made 
at ail. 

But, there is no rule pf law by which Hodges ought to have 
been rejected as a witness ; be is not incompetent by reason of * 
interest, a9 that is balanced. If Joshua Harrington had paid to 
HoJkes sixty-five dollars, in consideration that he would pay to 
ffa/fthat sum on his account, he is liable to ffarringUm for his 
neglect or refusal. So, too, if flarrington bad paid the amount 
to Hall for Bodges. If the sum is not paid by Harrington^ Hodg- 
es is still liable to HalU 

The statement ih^i ^odgu and Harrington had settled all ac- 
counts, more than six year^ pripr to the time of auditing this 
account, is unsupported by evidence, and merits no consideration. 

Judgment of the county court affirmed- 

Rodney C. Royce and Chs, K' ffilli^msp for the plaintiff in er- 
ror. 

Silas Hodges^ for tbe defendant in error. 
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Rullandf 

Daniel (/AHPbell vs. Benjamin Bateman. imJ' 

AlthoQgh the court err in their ioetraction to the jury, jat the verdict will oot, Tor that cause, be 
•et aside, if it appear from the whole case to be right 

Where (be owoen of adjoiuiog buds agree upon a diviiion line, by parol, which by miitake, i« not 
the true Hoe, luch agreement amounts to a lieenee to occupy to such line, and ejectment will not 
lie tiU that licence is rovd&ed, and notice thereof given. 

DUtum. — The owners of adjacent lands, where the division line is uncertain, occupy at their peril, 
and it is not incumbent on either, to point out tlie exact boundary to the otlier, or to give him no- 
tice to quit, in order to maintain ejectment. 

THIS cause came before the court on a motion by the plaintifT 
to set aside a non-suit^ by him entered at the last term of Rutland 
county court. It was predicated upon the following case, 
agreed upon by the parties, and with the record certified to 
this Court. 

This was an action of ejectment, commenced 3d of April, 
1824. The defendant's title to seventy acres of land, off the 
north end of the plaintiff's original farm, to be bounded on 
the south by an east and west line, and the plaintiff's title to 
the land south of, and adjoining the said seventy abres, were 
both admitted. The title of the defendant was delved from 
grantors, who held under the plaintiff. 

Plea, the general issue, and a disclaimer of all bcrl the seven- 
ty acres. * 

It was in evidence, that in September, 1821, the defendant 
surveyed and run a division line between himself and the 
plaintiff, a few days after the conveyance to the defendant, and 
the same year in the fall, the defendant built a rail fence on 
the said line, of some length, at the west end thereof, which 
fence is now standing: that in April, 1822, by mutual agree- 
ment, a second survey was made, and the parties then estab* 
lished the line of division, two or three rods farther north 
than the former line; that in June .or July, 1822, the parties 
agreed on a division of the line fence, and the defendantmade 
thirty rods of stone wall on the line surveyed in 1822; and 
the plaintiff agreed to make the fence on the west end of said 
line run in 1822; and the parties acquiesced in the said line 
run in 1822, which left a small strip of land between the first 
and second survey; and that the plaintiff occupied said strip, 
bat neglected to make said fence ; that in August, 1823, the 
plaintiff ordered the defendant to move said rail fence, which 
the defendant neglected and refused to do; that since the 
commencement of this suit, the plaintiff caused a new survey to 
be made, tending to show, that the line ought to be still farther 
north than the second survey, on which the wall had been 
built by the defendant. And it was admitted, that at the time 
of the commencement of the plaintiff's action, the defendant "^ 

occupied all the land north of said second survey. 

The defendant then offered evidence to show, that the plain- 
tiff, previous to the notice in 1822 and 1823, had acquiesced in . 
the erection of said wall, and the line on which the same was 

23 



)78 CASES IN THE SUPREME COURT 

H^^l made as aforesaid, and that the plaintiff had occupied the strip 

1827. between the lines of the first and second survej, as afore- 

^-^'v*^-^ said : to the admission of which evidence, the counsel for the 

Campbell plaintiff objcctcd ; but it was admitted by the court. 

BatwDfto. The court further decided, that the plaintiff ought, under 
such circumstances, previous to the commencing his suit, to 
have had a correct survey made, showing where the division 
line ought to have been, and have given formal notice to the 
defendant to move his fence on to such line off from the plain- 
tiff^s land, or at least, to have given the defendant regular no- 
tice to quit the possession of the piece still claimed by the 
plaintiff; to which opinion of the court, the counsel for the 
plaintiff excepted, and thereupon the plaintiff suffered a non- 
suit, with leave to set the same aside, should the supreme 
court, on a hearing, consider the above decision of the county 
court incorrect. 

Hodgesj in support of the motion, insisted, that the decisions 
of the county court appearing in the case, were incorrect, for 
the following reasons : 

Firsts The owners of lands adjacent to uncertain division 
lines occuby them at their peril, nor is it incumbent on cither 
to point out the exact boundaries to the other : neither does 
the parol establishment of the line, in this case, take it out of 
the rule, because, 

1. It was originally of no force, 

2. And was disaffirmed by Baieman^s refusal to remove the 
fence when requested. 

Second. If any notice to quit was necessary, the order to re- 
move the fence, given in August, 1823, (more than six months 
previous to commencing the action,) was sufficient, without 
specifying the exact lines. 

Third. The evidence, that Campbell occupied the land be- 
tween the two lines first run, previous to the notice, was inad- 
missible; since, 

1. The question was, who occupied it at the time of action 
brought ? 

2. Bateman occupied it by his fence. 

3. And by that occupation and refusing to remove his fence, 
assumed the property therein, or at least, a right of possession. 

4. And by so doing, and thus disaffirming the parol division, 
he opened the whole contest concerning the boundaries. 

Newell fy Clark, contra, argued, 

1. That if the defendant was in the possession and occupan- 
cy of more than seventy acres, it was by the consent and 
agreement of the plaintiff, and that it was competent for the 
defendant to prove that agreement and consent by parol, and 
that the evidence was properly admitted. 

2. That the opinion of the court on the subject of the no- 
tice was correct ; for if the defendant occupied any of the plain- 
tiff's land, it was in the return of a tenancy from year to year, 
and he was entitled to notice before action brought, the plain- 
tiff being the original grantor. 
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And they cited Stat. p. 187 — 8.— Livingston vs. Bryan^ 1 Jjfitl^' 
Johns. R. 332. — Weakly vs. Bucknell^ Cotop. 473. — Livings- %« i827. ' 
ton vs. Wilsey, 9 Johns, 267. — Ostrander vs. Bowen. ib. 330. n-^"v"^-^ 

^' ' Campbell 

The opinion of the court was delivered by ^«^ 

Skinner, Ch. J. The material facts in the case are, the 
plaintiff is the proprietor of a farm of land, situate south of, 
and adjoining lands of the defendant. In 1821, the defendant 
erected a rail fence on what he claimed as the line between 
them. In 1822, the parties mutually agreed upon* the line a 
little north of the fence so erected by the defendant, and the 
plaintiff has since, by mutual consent, occupied the strip be- 
tween the line upon which the defendant erected the fence, 
and the line agreed upon. The parties then agreed on the di- 
vision of the fence, by them respectively to be made on the 
line, and the defendant erected thirty rods of wall. In 1823, 
the plaintiff ordered the defendant to remove the rail fence, so 
by him erected. The plaintiff also claims, that the true line 
between them is farther north than that agreed upon in 1822. 
This action was brought the 3d of April, 1824. The court ad- 
mitted evidence on the part of the defendant, (though objected 
to by the plaintiff,) to show- the assent of the plaintiff to the 
erection of the wall by the defendant, to his acquiescence in 
that line, and to his having occupied and improved the strip of 
land north of the rail fence, up to the line agreed upon in 
1822. The case then states, the court decided, it was the du- 
ty of the plaintiff, previous to bringing his action, to have 
caused a correct survey made, showing the true line, and to 
have given formal notice to the defendant to move his fence 
to such line, or at h^ast, to have given the defendant regular 
notice to quit ; and thereupon a non-suit was entered under a 
rule, &c. 

No action of ejectment could lie for the erection of the rail 
fence, in as much as the plaintiff, at the time of bringing the 
suit, was, and long before had been, in possession of the land 
on which it stood, as also upon both sides thereof, and no 
claim was set up by the defendant ; neither will such action 
lie for neglecting to remove the fence. 

The opinion of the court expressed upon the trial, (which 
seems to have been rather with a view to apprize the parties 
of the principles upon which the jury would be instructed, than 
to decide any question presentedf,) ^Hhat the plaintiff, previous 
to commencing his suit, ought to have had a correct survey 
made, showing where the division line ought to have been, and 
have given formal notice to the defendant to move his fence on 
to such line, or at least, to have given the defendant regular 
notice to quit," was not altogether correct. As the counsel for 
the defendant insists, the owners of adjacent lands, (the divis- 
ion line being uncertain or unkown,) occupy at their peril, nor 
is it incumbent upon either, to point out the exact boundary to 
the other, nor is it necessary to give regular ^notice to quit, 
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j^t^; that is to say, such notice as is required where the relation of 

1&27. ' landlord and tenant subsists. But in this case, although the 

^-^"^^'^^-^ opinion o[ the court thus expressed, and which undoubtedly 

*^J induced the plaintiff to submit to a non-suit, may have been er- 

Batemaa roneous, the facts appearing upon the record, show very clear- 
ly, that the non-suit ought to stand. 

There is no evidence, nor is it pretended, that the plaintiff 
made any other request or demand upon the defendant, but to 
remove the rail fence. And it was in evidence on trial, and is 
not denied, that the defendant was in possession only to the 
line agreed upon by the parties in 1822, and erected his stone 
fence by the, consent of the plaintiff. 

Admitting then, that the true line is yet farther north, that 
the defendant is in possession of a portion of the plaintifi's 
premises, that the parol agreement as to the line in 1822, is 
not conclusive upon the rights of the parties, and that the de- 
fendant is not the tenant of the plaintiff, so as to be entitled to 
regular notice to quit, yet it would he manifestly unjust to sub- 
ject the defendant to this action. The agreement of the par- 
ties, as to the line in 1 822, can amount to nothing less than a 
licence on the part of the plaintiff to the defendant, to occupy 
to that line, and until that licence is revoked, no action will lie. 
Although it must be understood, the court, by the language reg- 
ular notice to quil^ intended the common notice of a landlord 
to a tenant, if the language had been precisely correct, viz. that 
the plaintiff could not prosecute till he had apprised the de- 
fendant of his claim beyond the line, the agreement notwith- 
standing, the same result would have followed, the defendant 
supposing he was occupying that, and that only, to which the 
plaintiff made no claim. — 13 East. 210. — 10 Johns, 335. 

Judgment of the county court afSrmed. 

/?. C. Royce^ J. Kellogi^^ William Page^ S. Hodges^ and M. 

Strongs for the plaintiff. 

Gordon Newell^ and J. Clark^ for the defendant. 
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What IS sufficicnl proof of adultery, on a potion for divorce. 



X THIS was a petition for a bill of divorce a vinculo matrimonii^ 
for the cause of adultery. 

The facts relied on by the petitioner, as proof of the adulte- 
ry, were that a young woman living in the house of the peti- 
tionee was pregnant of a child ; that the petitionee executed a 
bond to the selectmen of the town where the child was likely 
to become chargeable, conditioned to save the said town harm- 
less from the support of said child, and that he afterwards in- 
j formed a witness that the young woman had been delivered of 
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the child, and said that .be supposed be should have to fath- 
er it. 

Per Curiam. Here is only the confession of the petitionee, 
that he should have to father the child. The confession or ad- 
mission of the party alone, has never been deemed sufficient 
evidence of the fact of adultery for the purposeof a divorce. Oth- 
er circumstances must be shown, such as improper familiarities 
between the parties. In cases of alienated affections, collusion, 
for the purposes of a separation, is to be apprehended. The 
publick have a deep interest in the preservation of marital 
contracts. Proof, therefore, which from its nature and char- 
acter, leaves no reasonable doubt upon the mind, of the truth of 
the charge, must be furnished, before a bill of divorce can be 
granted. 

Prayer of the petition refused. 

On motion of the petitioner, the case was continued on the 
docket of the court, for further proofs. 

Jtmas Clark, for the petitioner. 

R. C. Royce, for the petitionee. 
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Goold 
vs. 
Gould. 



The State vs. Ebenezer Cov. 

Ono indicted for an sisault with tn intent to oommit marder, mayf on trial, be convicted -of the as* 
i&ult aimplyt though the indictment contain no count specially charging the minor ofieocc. 

AT the last term of Rutland county court, the respondent was 
indicted and tried for an assault, with an intent to commit mur- 
, der. On the trial, the jury under the direction of the couii, 
found him guilty of the assault, but not guilty of the intent. 

The opinion of the court, expressed in their charge to the 
jury, being excepted to by the respondent, and a motion in ar- 
rest of the judgment filed by him, the exception was allowed by 
the judges, and the record certified to this Court for their final 
decision thereon. 

Williams^ in support of the motion. It is a general role, that 
unless the evidence prove the charge laid in the indictment, the 
prisoner is entitled to an acquittal. 

The only exceptions to this rule, in this state, he said, were 
those created by statute, viz. that on an indictment for murder, 
burglary or robbery, the jury may acquit of the higher offence, 
and convict of the less aggravated. — Stat. S63. 

The passing of this statute shows, that it was the intention of 
the legislature, that this power should be confined to those cas- 
es only ; for if the law was so construed in relation to those 
crimes, previous to the passing of the statute, the act was unne- 
cessary. If the law was sq in the cases enumerated in the stat- 
ute, and also in other cases, the passing of the law must have 
been intended to limit the practice to the cases enumerated 
therein. 
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£m!^ ^* Though by the common law, the jury may Bometimes ac- 
1897. ' quit of a higher offence, and convict of a lesser one included 
^^^^^^^^ within it, yet it must always be an offence of the same nature. 
^M? The case under consideration is not one that is mentioned in 
oojr- t nQy Qf the treatises on criminal law, where this subject is consid- 
ered — 1 Chit. Ofwi. JLflw, 260, 639 2 Sir. 1137 — Storfcte, 

380, 382 — 12 Mod. 520. 

In Strange^ above cited, it is expressly decided, that on an in- 
dictment for a felony, the jury cannot convict of a trespass, 
though it may be included in the charge. The indictment of 
the respondent is for a felony, and is expressly so charged, while 
the verdict is for a misdemeanor only. 

3. If the verdict in this case can be sustained, it will follow, 
that either a conviction or an acquittal, upon a complaint for an 
assault and battery before a justice of the peace, will bar an in- 
dictment for an assault, with an intent to commit murder, rob- 
bery, &c. — StarkU^ 356-7-8. 

4. The practice is oppressive and unjust, subjecting the ac- 
cused to great trouble and expense in defending against the 
higher charge, when he is only guilty of the lesser offence. 

Clarkcy state's attorney, contra. It is competent and proper 
for a jury to convict, even on a part of a count, capable of a di- 
vision. So too, when the respondent has not been proved guil- 
ty to the extent of the charge, he may be found guilty so far as 
the evidence warrants. So where the crime charged includes 
an offence of inferiour degree, the jury may acquit of the former 

and convict of the latter. (I Chit. C. L. 251, 637-8 SwiJVs 

Dig. 383, 413-16 — East^a C. L. 515-16-17.) And to the last 
rule there are few exceptions. Indeed, there are none, unless 
by altering the mode of proceeding, the respondent is deprived 
of some advantage he would otherwise have. — 1 Chit. C. L. 639. 

Skinner, Ch. J. delivered the opinion- of the Court. 

The defendant is indicted for an assault, with intent to com- 
mit murder. The jury have, by their verdict, under the in- 
struction of the county court, acquitted him of the offence charg- 
ed, and convicted him of a common assault, and the question is, 
will the law justify the verdict ? 

It is a general ilile at common law, '^ where the accusation in 
the indictment includes an offence of inferiour degree, the jury 
may discharge the defendant of the higher crime, and convict 
him of the less atrocious." The exceptions to this rule are such 
as evidently tend to favour the accused, and to prevent oppres- 
sion on the part of the prosecutor. Where the defendant, by 
being originally indicted for a different offence, would be de- 
prived of any advantage which he would otherwise be entitled 
to claim, the jury must acquit altogether. One cannot at com- 
mon law be found guilty ot a miidermanor^ on an indictment for 
felony, because he would by that means lose the benefit of hav- 
ing a copy of the indictment, a special jury^ and making full de- 
fence by counsel. 
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As a^ further evidence that the exceptions to the general rale f^^^^ 
before stated, are founded upon the principle of favour to the i8S7. ' 
defendant, and not upon the difference in the grade of crimes, 
whether of higher or lower degree, it will be noticed, that no 
one can be convicted of petit treason on an indictment for mur^ ^y- 
der, because he would lose the benefit of a larger number of 
challenges to the jurors. In the latter case, he is entitled to 
twenty only, and in the former to thirty-five. But on an indict- 
ment for petit treason, he may be convicted of murder, because 
he thereby enjoys, in this respect, a higher benefit* So too, on 
an indictment for grand larceny, he may be convicted of petit 
larceny. The former is a capital offence, the latter not* These 
principles seem to be fuUy supported by the authorities, 1 Chit. 

C. L. 638-9 StorWe, C. P. 379, 381 — 2 Etut. C. L. 616-17- 

18 2 Hawk^ P. C. 624^5* In the case Rix vs. Westbur^ Str. 

1137, it was decided, that on an indictment for fthny^ the de- 
fendant could not be acquitted of the offence charged, and found 
guilty of a trespass. The report of the case does not disclose 
the grounds of the decision, but the counsel in the case, and the 
elementary writers, assign the same reasons as before noticed, and 
the decision itself is opposed to several cases before decided. 
If this case is to be treated as an authority by which we ought 
to be governed, it will not apply to the case before us, as the 
crime charged in the indictment is not ftUmy at common law* 
(1 East. C. L. 411.) It seems, that in the case of indictment 
for felony, if the jury find a special verdict, and the facts show 
the offence to have been trespass only, judgment may be given 
accordingly. — C. Joe. 697-8* 

By the law of this state, there is no case in which on an in- 
dictment for a higher offence, the accused will be deprived of 
any benefit on trial, that he would have been entitled to, if in- 
dicted for an offence of inferiour degree. But on the contrary, 
the statute has in the case of high crimes, given him a right to 
peremptory challenges, to which he is not entitled on an indict- 
ment for inferiour crimes. And no good reason can be assign- 
ed, why the government or the prisoner should be subjected to 
the additional expense and trouble of a second indictment, in 
cases like the present* The su^estion that this mode of pro- 
ceeding is oppressive to the defendant, being thereby exposed to 
augmented expense in defending, required to procure bail to a 
greater amount, and subjected to increased costs, are not well 
founded. There would be force in the objection, if it could be 
applied to the finding by the grand jury, and a presentment for 
the more aggravated offence avoided. But the presentment is 
made, and the accused must necessarily be exposed to the ex- 
pense of a trial for the crime with which he is charged, and to 
the procuring of such bail as the nature of the crime charged 
demands ; and as to taxable costs against him, on conviction of 
the minor offence only, the rule is, that he is not to be charged 
with any costs, but such as wer^ necessarily incurred in estab- 
lishing the fact of his guilt, in reference to the crime of which 
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^^^ be is convicted. Any costs that may have arisen, exclusively 
i8fi7. ' applicable to the ofienee of which he is acquitted, cannot be 
taxed against him. It is aiged, that as the statute has in pariio 
ular cases authorized an acquital of the offence charged, and a 
conviction of one of inferiour degree, the Court are bound to 
consider the legislature intended to confine the application of 
this principle to cases specially provided fon This is a consid- 
eration of weight, and were there any doubt in relation to the 
common law, or any evil to be apprehended from our adhering 
to it, the Court would incline to the opinion, that the defendant 
ought to be discharged. But as its manifest tendency is to fa- 
vour the accused, as well as to save expense both to him and the 
state, and as the legislature have by statute adopted the com- 
mon law, and required all. courts to take notice thereof and gov- 
ern themselves accordingly, we consider the instruction of the 
county court to the jury, in this case, to be correct, and that the 
verdict must stand. 

The judgment is, that the motion is overruled, and the 
cause is remanded to the county court for sentence. 

Jimas Clarkj attorney for the state> 

Qi8. K. WUliafM and R. B. Batt$y for the respondent. 
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Lanodon w. Stiles.— /JV CHANCERY. 

TIm equity of radenption, in ordinary aawt, one year and eeven dayi. 

BILL in equity for the foreclosure of a mortgage. 

In pronouncing the decree, the Court remarked, that they 
had come to the resolution to make the ordinary time of re- 
demption, in cases in chancery, ont year and one week. The 
reason assigned by the Court for this rule, was to afford a time 
for an application to the court for a correction of the decree, in 
cases of mistake. 



MuOand, 

January, 
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Whebler Martin vs. Daniel Bioelow. 

Tlie prior election of a mill upon a etream, and the appropriation of it» waten to the ueo of goeh 
mill, do not give to the proprietor thereof the ezcloeive nee of the water, Dnobstrnoied by the 
Bubieqaent erection of other mills above, on the tame itreara. And althonf h he may bo somewhat 
damnified thereby, itii damnum abtque injuria, provided the stream be not diverted, nor the wa- 
ters wantonly wasted by the works above. 

The comuKAi law, at it ie nnderetood to be settled in England, u not^pUeablc to the local sitnation 
and eircttmstancet of ihit sUte, in this particular, and therefore not adopted. 

THIS cause came before the court, on a motion by the plain* 
tiff for a new trial, founded on exceptions taken at the trial in 
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the county court, and which were certified to this court as fol- 
fows : 

Action of trespass quareclautumfr^U. 

On the trial of the cause, the plaintiff having shown in evi- 
dence a title to the premises and possession thereof at the time 
of the supposed trespass, and that the defendant entered there* 
on, and split out and removed the waste gate to the plaintiff ^s 
dam. 

The defendant proceeded to prove, that he was the proprie- 
tor, and in possession of premises Ijing and being situated be- 
low, and upon the same stream of water upon which the plain- 
tiff's mill above was located, and that he was the owner, and 
then in the possession and use of a saw-mill standing thereon, 
which saw-mill and its appurtenances had been used and im- 

!>roved by the defendant, and those under whom he claimed, 
or several years prior to the erection of the plaintiffs dam and 
mill above, and that the defendant was prevented frdm using 
the water in so advantageous a maimer as formerly, ^ his said 
mill, and was damnified by reason o^the plaintiff's ejecting the 
dam above, and thereby obstructing tt^ water ; an^ the break- 
ing up of the plaintiff's waste gate was fbi: the purpose of giving 
the said stream of water its natural course to the defendant's 
mill, &c. No evidence was given tendiog to show, that the 
plaintiff had wantonly wasted or obstructed the water. 

The court decided, and so instructed the jury, that if the de- 
fendant had erected his mill and d^n, and was in the use and 
improvement thereof before the B^M^ had commenced the 
building of his, and that the defenfflMip^ sustained damage 
by reason of the plaintiff's obstructing the water, the plaintiff 
was not entitled to recover damages of the defendant for remo- 
ving the gate of the plaintiff, whereby the water was so ob- 
structed. To which opinion of the court, the plaintiff except- 
ed, &c* 

Rcyce, for the plaintiff, in support of the motion* The mere 
prior occupancy of a stream does not give such a right as will 
exclude an owner on the stream, above, from the use of the 
stream. 

The owners of land npon a stream have a right to the use of 
the water, in its natural course, for the ordinary purposes of life. 
But this right is a common, and equal right in all, and is viola- 
ted only by a diversion or a wanton or unreasonable obstruc- 
tion.^— fTe^/on vs. Alden^ 8 Maas^ 136. — Palmer vs. MuUiganf 3 
Caines S09.— -Piatt vs. Johnson^ 15 Johns* Rtp* 213.— -Jlfern'^f vs. 
Benckerhoff, 17 do. 306. — Howard vs. Mason^ 1 RooVs Rep. 537. 

A further or greater right, which restricts the owner above 
from using the waters, may be acquired by grant, or by such en- 
joyment as creates a presumption of a grant. But there is nei- 
ther in this case. 

Kellogg and Langdon, contra. Two questions are presented 
by the exceptions. 1. Did the prior erection of the defend- 
ant's mill give to him a right to the waters of the stream, unob- 
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aauaij/ structed by subsequeot erections bj proprietors of land on the 
1^- ' same stream above ? 3. Could he lawfully enter upon the 
plaintiff's land, and remove the obstruction ? 

1. The origin of property, or an exeliasive right of enjoyment, 
is occHpancj/. This ciccapancy may be ^f a two*£[>ld nature, to 
wit : where the thing claimed is tangible^ and may be reduced 
to actual possession, and the other wheye the thing is not tan- 
gible, and therefore cannot be reduced to actual possession, but 
is capable of use and enjoyment for some of the necessary pur- 
poses of life, as the use of the light, or a stream of water. 

Every person owning land through which a stream of water 
runs, by the common law, and (as the defendant contends,) by 
the laws of this and our sister states, has a right to the free 
and uninterrupted use of the water, in its natural flow and course, 
without diminution, or diversion, to irrigate bis land, water his 
cattle, and for other common uses of life, or to work any ma« 
chinery erected thereon. And if any person on the stream 
above, div^erts or permanently obstructs such flow of the water, 
so as to injure the machinery erected below, before such oh* 
structions or diversicms were made, an actt«m on the case will 
lie for redress of the injury .-^2 Bloc* Com. 14. — HammonJPs Jfm 
P. 199, 300. — 1 Wih.Rep. 174,firo»nvs. £(st/. — dEasf'sRw. 
308, Bealy vs. Shaw.~l Sniffs Dig. III. -^Conn. Rqp. 590, hr 
graham vs. Hutckinsmu--^^ Selw. JV. P. 1089, Note (3). — 9 Com. 
Ldxw Rep. 369, Williamt vs. Morland. 

3. Admitting such a ri^^ exists and is vested in the first oc- 
cupant of a stream oija^^ and that right is infringed upon 
and injury done to tbv^^occupant by one who subsequently 
enlarges his occupation or use of the water, or places any ob- 
structions to the natural flow of the water, which operates as an 
injury to the first occupant below, the person injured Hiay en- 
ter upon the premises in a peaceable manner, and remove such 
obstructions as a nuisance, so as to give the stream of water its 
former free course, whenever it is necessary to work the ma- 
chinery first built below. Whatever unlawfully annoys t)r does 
damage to one, or the publick, is a nuisance. (3 Blac. Com. 5.) 
And it may be taken away or removed by the party injured, so 
as he commits no riot in doing it, and does not unreasonably go 
beyond what is necessary to restore him to the full enjoy- 
ment of the right injured.- -3 Blac. Com. 5, — 9 CcktU Rtp. 53, 
Batm^s case. — ^ Salk. 459, Rex vs. Rosevelt. — Hammond^s JV. P. 

171. — 4 Jac. Law Die. 420. — Cro. Car. \ 84 Archibald's Plead- 

ings^ 16. 

Hutchinson J. pronounced the following opinion. 

It appears by the case, that the defendant erected his mill be- 
fore the plaintiff erected his, but it does not appear how lone be- 
fore ; nothing shows it to have been fifteen years beiore. 
And the case negatives any wanton waste or obstruction on the 
part of the plaintiff. 
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The decirioD of the county court which we now reyiew, pre- 5l2i»lJy" 
sentB this question, merely, whether the defendant's having first ^^^ 
appirop^ted the water of the stream to the use of his mill, enti- ^^^^^'•^^ 
tied hifti to the water without such obstruction as was created ^^ 
by thfe plaintiff's use of the water at his mill? No objection is ■»«•'•'' 
raised to the method used by the defendant to assert his right, 
if his right be as he contends for. 

The common law of England seems to be, that each land 
owner, through whose land a stream of water flows, has a right 
to the water in its natural course, and any diversion of the same 
to his injury, gives him a right of action. He must have pre- 
viously appropriated it to some use, before he can be said to 
sustain any damage. If this common law is to govern, it sup- 
ports the defendant in his defence. But the Court consider it 
not applicable to our circumstances, and not of binding force 
here. There must have been a time when it was not applica- % 
ble, so as to do justice in all cases, in England. Should this 
principle be adopted here, its effect would be to let the man who 
should first erect mills upon a small river or brook, control 
the whole and defeat all the mill privileges from his mills to the 
source. 

I, for one, should like to see some old case in point ; some 
case in which the injury complained of was merely the prudent 
use of the water, with machinery proportioned to the stream ; 
after which use it flows down its natural channel. 

Not only the interest of those who own water privileges, but 
of the surrounding inhabitants, seems to require that mills should 
be erected in suitable different places on the same stream. The 
cases cited at the bar seem all to be either diversions of the wa- 
ter out of its channel, or such obstructions, as effect a visible if 
not a wanton waste. At least none of them are like the pres- 
ent case, which negatives any imprudent use or wanton waste of 
the water. The case of Plait vs. Johnson^ 1 5th of Johns. Rep. 213, 
noted on the plaintiff's brief, but not produced at the hearing, 
is found, upon the reading, to be full in point, in favour of the 
plaintiff upon the question now submitted. 

Questions relating to water privileges, of great importance 
to our citizens, must arise and be decided ; and this court are 
disposed to be careful not to anticipate them before they come 
properly before the court; and while we are ready to decide^ 
in this case, that the mere prior occupancy of the water by the 
defendant does not give him a right to prevent the plaintiflTfrom 
using the same water in a prudent way, as it flows down its chan- 
nel, we wish it fully understood, that we give no intimation 
what our opinion would have been, had the defendant proved 
an occupancy of the water for his mills, more than fifteen years 
before the plaintiff erected his. 

Skinner, Ch. J. As I presided at the trial in the county 
court, it may be proper that I make some remarks. I should 
have preferred at that time, that the whole case should have 
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uSSH^f^ come ap, but the counsel chose to pat the case on the present 
1887. ' ground. Sitting as I did, I chose to give to the jury the rule of 
the common law. But I then thought, as I now do, that we are 
authorized by the statute adopting the common law, to say how 

^'i*'*^' far it is applicable to our circumstances. 1 perfectly concur in 
the opinion now given. 

Prentiss and Rotce, Justicesy also concurred. 

New trial granted. 

Moses StrongyR* C. Royce^ and & 5. Phelps, for the plaintiff. 

C. Langdan and John Kelloggj for the defendant. 



juMuryi Joel Norton vs. Betsey Norton. 

18S7i « 

ImpoUmey from idiotcy u no eaoio for a dirorco. 

PETITION for a bill of divorce. The cause assigned was 
impotency. 

The proof was, that the petitionee, by reason of fits and oth- 
er natural causes, had become an incurable idiot, wholly inca* 
pable of the duties and insensible to the endearments of life. 

On a subsequent day of the term, the court said, they had 
examined the case, and were satisfied they could not aid the pe- 
titioner. 

Petition dismissed. 



*lS25r* The town or Stamford, appellee, vs. the town op Whitino- 
^^* ham, appellant. 

A penoo, havbif oome to reiido in a town in thia ttate, prioicua to tbo pauing the act of the 6Ui 
November, 1801, and oontinaing to reside in fucli town after the passing of the act, thereby gains 
a legal settlement under it, unleai warned to depart such town, as therein provided; 

I 

THIS was an appeal from an order of two justices, removing 
one Antis Briggs^ a pauper, from Stamford to Whitingham. 

A trial was had at the March term of Benniogton county court, 
1826, at which sundry exceptions were taken, and which, to- 
gether with the facts appearing on the trial, were finally resolv- 
ed into the following case stated, placed upon the record by the 
agreement of the parties, and certified to this Court for a final 
decision : 

On the trial of the issue in this cause, the following facts were, 
admitted, and exceptions taken, to wit, it is admitted, that Jesse 
Briggs (father of the pauper, Antis Briggs) came from Massachu- 
setts, aged 23 years, to reside in fVhitingham, in April, 1704, 
and continued there till October, 1 796. He then removed, with 
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his familj, to Colrainy in Massachusetts, and remained there ^SmS^ 
with his family, till March, 1801 ; then returned to Wkitingham ub7- ' 
with his family, and resided there till September, 1816; then v^'v^^^ 
removed to Stamford and resided there three months j then re- ^'^*jf*^ 
moved to Adams^ Massachusetts, and resided there two months ; whui^km 
then removed with his family to darksburgh^ Massachusetts, and 
resided there about two years ; then removed in January or Feb- 
ruary, 1818, to Whiiinghamj and continued there till December, 
1824. 

AfUis Briggs was bom 9th November, 1 800, in Colrain in Mas* 
sachusetts, and was chargeable to Stamford at the time of the 
order of removal. 

Stamford offered to prove, on trial, that the selectmen of 
Whitin^ham did, by indenture, bind out Antis Briggs^ and Erai' 
tus Br%gg8 her brother, the 6th September, 1811 ; that the town 
of WhUingham paid, expenses for the support of Huldahj daugh- 
ter of Jesse BnggSy to Halijhx^ in 1813 ; that the selectmen of 
fFhiiingham requested one Millard, of Stamford^ to take care of 
and provide for Antis^ before removal ; that Jesse BriggSy when ^ 

he first came to Whitingham in 1 794, came with his father ; that 
Jase Briggs was an able bodied man and of peaceable behaviour, 
from 1794 to 1806, and paid taxes in Whitingham from 1801 to 
1803 ; all which was objected to, and rejected by the court. 

Now if the Supreme Court, upon the consideration of the facts 
admitted in this case, shall be of opinion that the pauper has a 
legal settlement in Whitingham^ judgment shall be returned in 
favour of Stamford ; if not, then in favour of Whitingham. And 
if the said Court shall be of opinion, that the evidence rejected 
is material to the issue, a veiiire de novo shall be awarded. 

Sheldon and Merrill^ for the appellee, contended, that the 

!>auper had a derivative settlement in Whitingham, under her 
ather, and was therefore duly removed. That Jesse Briggs^ 
the father, having resided in Whitingham from JIfarcA, 1801, to 
Sept. 1815, and not having been warned out, agreeably to the 
statute of the 6th of November, 1801, gained a legal settlement 
in said town. {Poultney vs. Fairhaven, Brayt. R. 185.) That the 
pauper having gained a derivative settlement in Whitingham, did 
not lose it by the removal to Massachusetts. — Chelsea vs. Mal- 
dm, 4 Mass. R. 131. — Tomnshend V9.Bellerica, 10 Mass. R. 411. 
— Gif^onvs. Bently, 11 Mass. 441—2 JV. Hamp. R. 133 — 4 
East's R. 106 4 Com. Dig. 605. 

Phelps, for the appellant, insisted, that no settlement was 
gained by the pauper, under the statute of the 6th Nov. 1801. 

Because, 1, The statute in question is prospective on the face 
of it. 

Words that are used in enacting laws are to be taken and con- 
sidered in their common, customary, and popular use ; and no 
grammatical construction will be admitted to vary or control 
their apparent meaning, — SwifVs Dig. 12. 
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3. If it were not so, it is a general rule, that statutes have no 

w/' retrospect beyond the time of their enactment ,: for the rale and 
law 01 parliament i8».that a new statute relates to the future and 
not to the past.-— Gunnuig&am'« Dic^ tit. Stat 
wiiitiiighMi It is a principle of universal jurisprudence, that laws, civil or 
criminal, must be prospective, and cannot have a retroactive e(- 
(ect'^Dash vs. Van KUek, 7 Johns. Rq>. 477, 501. 

All laws should be made to commence infuturo^ and be notifi- 
ed before their commencement-— £Z. Com. 46. 

He was aware, he said, that the marginal note of the case of 
PoaUneji vs« Fairhavmj BrayU 185, asserts as a dictum^ ^that a 
person residing in a town previous to the act of 1801, and con- 
tinuing to reside in town aifler the passing of the act, may gain 
a settlement under that act.^' 

Such a latitude of construction, he believed, could never be 
defended* This construction will give to every person who re- 
sided in a town on the 6th of Nov. 1801, a settlement in such 
town, without any reference to the length of time he so resides, 
or to the time when he removed into such town. 

Now there is nothing in the act that will warrant any such 
idea, nor will the case decided warrant such a dictum. The 
point decided in this caist is, that a person remwiang into a town 
in February, 1801, and there residing a number of years, next 
after the 6tb of Nov. 1801, without being warned, therebj/ gained 
a itttlement for himself and family.^ This, it will be seen, was 
the judge's charge to the jury, fix>m which exceptions were tak- 
en. And on motion for a new trial, it is only said, that "the 
court confirmed the decision of the judge.'' No reason at all is 
given. 

There can be but little authority in the mere opinion of the 
Court, founded upon no aigument, and where no reason or au- 
thority is brought to confirm such opinion. Brayton's notes, in 
themselves, are no authority. If they can stand the test of le- 
gal scrutiny, they are well ; if not, they are not law, and courts 
are not bound by them* 

Nor is there any weight in the argument, that unless in cases 
like this, a settlement may be gained under the act of Novem- 
ber 6, 1801 : no settlement at all could be gained, the former act 
from that day being repealed ; and that the case is therefore 
omitted in the statute. If this were so, Whitmghcmi is not to be 
prejudiced* 

Churchy on the same side, insisted also, that a ventre de novo 
ought not to be awarded, because, he said, the evidence reject- 
ed on the trial did not tend to prove the pauper had gained a 
legal settlement in Whitingham. 

It was also insisted, that the proceedings of the justices were 
bad, and could not be affirmed, for that it did not appear from 
the case, that an attested copy of the order of removal had been 
left with the overseer of the poor of Whitingham, within thirty 
days from the making of the order, as is required by the fifth 
section of the act of 1817 (Stat. 383, ch. 47, Ifo. 3, sec. 5.) 
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Skivnbii, Cb. J. deliyered the foUowing opiaion. 

The exception here taken to the record, and urged as a ground 
for rendering judgment in fayour of the appellant, name^, that 
it does not appear that notice of the order of removal was giren 
by Stamford, according to the fifth section of the statute of 1817, 
cannot regularly be considered by the Court, as it does not ap- 
pear in the case made by the parties. Had this point been 
made at the trial, and noted in the case, it could not have avail- 
ed the party, it having been repeatedly decided by this Court, 
if the appeal is taken within the thirty days, (the time limited 
for giving the notice) a compliance with that requisition of the 
statute is unnecessary : by taking the appeal within the time, the 
appellant waives the notice. 

The settlement of Jesse Briggs, father of Antis the pauper, 
most be her settlement, if she has any in the state, as she has 
gained none for herself. The inquiry then is, as to the settle- 
ment of the former. There is nothing in the case from which 
it appears Jesse Briggs gained any settlement in Whitingham, 
by his residence there from April, 1794, to October, 1796, when 
he removed to Massachusetts. If be has a settlement in the state, 
it is by reason of his residence in Whitingham, after his remov- 
al there in March, 1801, where he continued for fifteen years 
tfiereafter, and this is to be determined bv a construction of the 
statute passed November 0, 1 801. The irst section of the stat- 
ute of 1T97, pointing out what should constitute a Ic^al settle- 
ment, was by the act of 1801 repealed. By this latter statute, 
provision is made for warning strangers to depart. It also de- 
fines what shall constitute a legal settlement, and is in this re- 
spect variant from the statute of 1797. The fourth section of 
the statute of 1801 declares, *Hhat all and every person coming 
into and residing within any town in this state, who shall not be 
warned agreeable to the first section of this act, within one year 
after he or she removes into such town, shall be deemed and 
adjudged to have attained a legal settlement in such town.^ 
Jesse Briggs, who removed into Whitingham in March, 1801, 
and might there have acquired a settlement by residence. Sic* 
under the statute of 1797, then in force, was prevented from so 
doing, by the after repeal of the first section of that law, by the 
statute of 1801. The question then is, can he ever in any way 
gain a settlement in the state under the statute of 1801. It is 
true the question in this case arises exclusively under the fourth 
section, before recited ; but the language of the second and third 
sections will admit of no more extended construction, as appli- 
cable to persons claiming a settlement by force of them, who 
may have removed into the state within one year prior to the 
passing of the law of IBQl. The question now before us was 
directly presented and decided by the Supreme Court, in the 
case of roultney vs. Fairhaven, in 1819. Although a single de- 
cision, even upon the construction of a statute, is not in all cas- 
es to have the weight of precedent, and to be treated as an au- 
binding upon courts thereafter, yet the construction giv* 
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^jSmjjT* ^° ^7 ^ former coart, in a single instance, upon the statute 
?8B7. ' directing what shall constitute a legal settlement, and for the 
support of the poor, has rarely been departed from* No equi- 
table considerations are presented in such case. The obligation 

^'Vi>*<^i^«h*» upon towns to support paupers is matter of strict law, and it is 
more important the construction should be settled and uniform, 
(and of course operating upon all alike) than what that construc- 
tion is, or more emphatically, that it should not fluctuate ac- 
cording to the opinions of succeeding judges. But if the ques- 
tion had never been decided, I should entertain very little doubt 
as to the proper construction to be given to the statute. It is 
insisted, that a statute must be prospective, and cannot be so 
construed as to give it a retrospective operation. It is not 
perceived how that rule bears upon the question. If we were 
called upon to consider any portion of the time in which Jes8$ 
Briggs resided in Whitingham prior to the 6th November, 1801, 
as a part of the year required by the statute, within which he 
must have been warned, to prevent his attaining a settlement, 
it would well apply. It is also said, that words in a statute are 
to be taken and considered in their common, cus'tomary and 
popular use. This is an approved general rule of construction^ 
mi there are also other rules by which courts are governed, not 
less important. The intention of the makers of the statute is 
to be pursued in the construction, and that may be collected 
from the cause or necessity of making it. Where a statute will 
possibly bear two constructions, that is always to be rejected 
which in its effects and consequences would be unjust or absurd ; 
and where words will have a very absurd signification, if taken 
according to their literal, common acceptation, there it is prop- 
er to deviate from the common sense of the words, and construe 
them in such a manner as will deduce a rational and consistent 
meaning. The effect of the construction contended for by the 
appellant, will be to exclude all such persons as may have re- 
moved into the state within one year prior to the passing the 
law, and also all such, whether minors or adults, as may have 
been born in, or removed into the state at any former period, 
however remote, who had not acquired a settlement unaer the 
former statute, from ever gaining one, although they may have 
held the most important offices under the government, have pos- 
sessed estate and paid taxes to any amount, and for any period 
of time. It will be readily perceived, that the effect would be 
to exclude a very great portion of the most valuable citizens 
from the privilege offered to strangers abroad, on their coming 
into and residing in the state. 

No possible reason can be assigned, why the legislature 
should so have intended, and nothing will justify the belief but 
the most unequivocal language. The word coming, in the stat- 
ute, is not of that character, but is frequently used without ref- 
erence to time, whether past, present or future. It may denote 
the act of coming, or a state of being come. 

Judgment must be for the appellee, under the rule made 
by the parties. 
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Paunnss, J. I am so uoforttuiate as ttot to agree with my ^^SSS^* 
brethren in this case. The &ther of the pauper gained no set- vm. ' 
tlement in Whitinghanii previoas to the act of 1801. B7 the v^^v^^^ 
first section of this act» authority is given to the selectmen of ^^*'!^ 
everj town, in their discretion, to warn any person to depart wmuni^iitw 
the town, who shall conu and reside within the same. And thp 
form of the warning and mode of service are prescribed. lid , 

the fourth section of the same act, it is declared, 'Uhat all an j 
every « person, coming into and residing within anv town in this 
state, who shall n<lt be warned, agreeably to the first section of 
this act, within one year after he or she removes into such town, 
shall be deemed and adjudged to have attained a legal settlement 
in such town.'' Now, if the father of this person gained a set- 
tlement in Whitingham, it must be under this fourth section of 
the act. By the construction now adopted, if the person had 
come into the town one year, lacking one day, before the pass* 
ing of the act, the town would have but one day in which to 
warn him out. It is usual to construe such acts strictly ; and I 
do not feel authorized to introduce a new and substantive pro- 
vision into the statute. 

The case cited from Brayton is a loose note, and not entitled 
to much credit. 

Hutchinson, J. concurred in the opinion delivered by the 
chief justice. He thought he should have made the same de- 
cision, if no construction had before been given to the statute. 
Tie decision in Paultney vs. jPatVAoven, he presumed had been 
generally understood throughout the state, and a reversal of it 
at this time would cause very many removals. 

Judgment for the appellee. 

O. C. MsrriUt C. Shsldon and V. M. RMnson^ for the appellee. 

John Phelps and Daniel Churchy for the appellant. 



AaTEM AS Crittenden vs. Solomon Wbioht, jr.— /JV ERROR. '•SwmjT* 

A writ of anror win lie in any out of* etvi] Baton, in wbiob fiool iadgm&ai aaj bairo boon foador- 
•d bf tlwooantj eoort; and if, oo a notioato diflmin tba writ, tbo eoartjOpoo lookiof intotho 
foeord, find thatiadi a Jodfnont is allegod to havo boon reoderad, tbo motion will bo orerrolad. 

A dodiionof tboooonty oonrt ri^iMgtaj report of referooi, cannot bo nvjaed on a writ of nrror. 
Thoenpronie oowt cannot pioeeed to londor Jodcmont on tbo report. 

If tboooonty oowt reject a report of foforeoe entored Into by tbO paitioe, nnier • mie ^f n^Mtice 4f 
Uepeoee, and mado retnmable to tbo oonnty oonrt, tbey ba?o aotantbority to pr^oood Itartboi 
and tender a jodfment for eoetOi 

Bat althoofb tbe county eoott ie notaothortied to render a jodgmont Ibr ooete inencA eaM,etil],ia 
aa mncb aa tbey bave joriadiotion of tbo report, tbo prooeodiof to render a jndfoient for ooete on 
a rojeetion thereof, ie not regarded ae eeroia non jndlee and void, but only ae enonooaa ; and tbo 
party may be relioTed by writ of orror. 

THE material part of the record, as set out in the writ of 
error, is that on the 18th day of November, 1822, a rule of 

25 
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^^uinS^' reference, on the application of the parties, was made between 
1887. * them, bj A. Robinson, justice of the peace, returnable to the 
^^^y^^^ county court, at the December term, 1822, at which term a 
criitend« |.gpQ,.j. ^^^g ],y (.j^g referccs made, in favour of the plaintiff, and 
Wright, jjy ^jjg court rejected ; whereupon the court proceeded to ren- 
der judgment for the defendant to recover his costs, upon which 
a writ of execution was issued. 

It was to reverse this judgment, that the present writ of error 
was brought. 
The defendant filed a motion to dismiss the writ of error. 
The cause was argued upon the motion to dismiss, and also 
upon the merits of the errors assigned. 

The opinion of the Court was pronounced bj 

Skinner, Ch. J. The attention of the Court has, in the first 
instance, been called to the question arising under the motion 
to dismiss the process. The defendant contends, that the pro- 
ceeding of the county court upon the report of the referees, 
cannot be cause for which a writ of error may be sustained. 
That the acceptance or rejection of a report is matter of legal 
discretion^ and cannot be revised by a writ of error. This po- 
sition is not tenable. 

Error will lie in any case of a civil nature, in which final 
judgment may have been rendered by the county court. On a 
motion to dismiss, the court have only to look into the record, 
and if such judgment is alleged to have been rendered, the mo- 
tion will be overruled. The process, therefore, cannot be dis- 
missed. Upon the principal question it^ is insisted, that this 
court will not reverse the judgment of the county cotirt, ren- 
dered upon the report of referees. It is not the result of ju- 
dicial proceeding, in the ordinary course, but of the mutual con- 
sent of the parties, and is in the nature of an award of arbitra- 
tors — that the acceptance, or rejection by the court, is a mat- 
ter of discretion, and that judgment will of course follow. 

It is uhnecessary, in this case, to decide whether a judgment 
of the court rendered upon the actqptance of the report of ref- 
erees can be reversed by error in this Court or not. 

If the county court r^ect the report of referees, whether 
made under a rule of that court or of a single magistrate, and 
whether for cause which this court would deem sufficient or 
not, it cannot be revised on writ of error in this court; or 
rather this court cannot proceed to render judgment on the 
report. The more important questions in this case are, can 
the county court, on rejecting a report of referees, proceed 
to render judgment for costs? and if not, is the judgment 
erroneous, or is it void, and to be regarded as a proceed- 
ing coram nonjudice. If the reference is by rule of the county 
or supreme court, and the report rejected, the cause remains in 
court for trial, and the statute directs the cost of the reference 
to be taxed for the party who shall finally recover : there can, 
therefore, be no pretence of right to claim a judgment for costs 
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on the rejection. In this case the report was made to the ^jJSiJJfl*^ 
county court, under a rule issued by a justice of the peace. In i^a?. ' 
such case, if the report is approved by the county court, the v.^|n<^^-^ 
statute says "it shall be recorded, and be conclusive and final ^"*^«« 
between the parties, touching the matters so referred ; and ex- wrifht 
ecution shall issue thereon in the same manner as when a rule 
is originally issued from said court.'' If the report is not ap- 
proved by the court, the statute gives no authority for further 
proceeding. The claims of the parties remain open. In the 
case of ordinary process, when a decision is had that puts an 
end to the proceeding under it, whether the claims of the par- 
tics are determined or not, judgmetit being entered, costs are 
ordinarily allowed. This is not a case of ordinary judicial pro- 
ceeding, and the statute authorizes no record of a judgment to 
be made, nor is any judgment contemplated, unless the report 
is approved ; there is, therefore, regularly, nothing on which to 
predicate an execution for costs. 

Upon the question, whether error is the proper remedy, it 
cannot be said the county court had no jurisdiction of the sub- 
ject matter. Jurisdiction is given by the statute, and the court, 
if the report is approved, must make a record thereof, and is- 
sue execution, which necessarily requires a judgment. 

Although the judgment in this case is not such as is author- 
ized by the statute, yet we are inclined to consider the pro- 
ceeding not strictly coram nonjudice. It is not like the case of 
Adams vs. Whetkr^ in which this court decided, error would not in chip. x. 
lie to reverse the judgment of persons having no authority as a ^^^' 
court. It was there held, the writ of error admits the exist- 
tence of the court, and supposes a record and a judgment. 

Whether this judgment might, for irregularity, be avoided 
by plea or not, we consider, in as much as the subject matter was 
within the jurisdiction of the court, the party may be relieved 
by writ of error 5 therefore, 

Judgment must be reversed. 

D. Church and D, jRo6tn#on, Jr, for the plain tijSf in error. 

Hiland Hall and & H. Blackmerj for the defendant in error. 



John H. Sanderson t;.*?. Samuel Caldwell. Benningtm, 

February , 



A jadgment in an action of trover or tretpasa, without eatiifhetion, ie not a bar to another action a- 
gainet a different person, for the same tort. 

THIS was an action of trover, for twenty tons of hay, brought 
by the plaintiff against the defendant and one John Melvin. A 
non est invenius was returned as to Melvin. 

The defendant pleaded the general issue, accompanied with 
the following special notice : "And the defendant will give in 
evidence under the general issue, pursuant to the statute in such 
case made and provided, that heretofore, to wit, on the 27th 
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^rSbtSa^ day of November, 1820, (he plaintiff in this suit commenced hit 
1896. ' gait or action in a plea of trespass on the case against Jod Gil- 
son^ Gideon Dayton^ Reuben Dayton^ Samuel Dayton^ Samuel Caldr 
well, and John Melvin, demanding in damages the sum of five 
Cti^^r^ hundred dollars, on occasion of, and for the identical cause of 
action in the present suit named and no other; and that «uch 
proceedings were therein had, that at the Supreme Court began 
and holden at, &c. on, &c« being the 12th day of February, 
1822, the plaintiff, by the consideration of said court.recovered 
against the said Joel Gilson^ Gideon Dayton^ Reuben bayton^ and 
Samuel Dayton^ in that plea, the sum of ninety dollars, damages, 
and thirty-eight dollars and thirty-four cents for his costs, for 
the identical cause of action, in the present suit named, and no 
other, as by the record thereof now remaining in the same court, 
and ready to be shown here, more fully appears ; and after- 
wards, to wit, on the 1st day of March, 1822, execution was in 
due form of law issued upon said judgment, which execution af- 
terwards, to wit, on the 30th day of April, 1824, was duly re- 
turned into the office of the clerk of the said Court.^ 

The cause came on for trial on the issue aforesaid, at the Feb- 
ruary term of this Court, 1825. On the trial, the plaintiff, to 
maintain the issue on his part, offered evidence tending to show 
that he, as constable of the town of Sandgate, had attached, at 
the suits of Zac. Fitch and others against fVelden Shipl^, and 
levied writs of execution in favour of the same persons aeainst 
the same, upon the hay described in the declaration, and that 
the same hay had been converted by the defendant. 

The defendant then offered in evidence in his defence, the 
several matters specified in his notice ; the plaintiff objected, on 
Ihe ground, that without satisfaction of that judgment, the evi- 
dence offered would be irrelevant, and also, that the evidence 
offered could not be received under the issue and pleadings of 
the parties in this cause. And the evidence was rejected by the 
Coiirt. 

To this decision of the Court the defendant excepted. A 
verdict having been returned for the plaintiff, and the foregoing 
exceptions allowed, the defendant now moved the Court, that 
the verdict be set aside, and a new trial granted him, for the 
cause appearing in the exceptions aforesaid. 

Sheldon, for the defendant, in support of the motion. The 
testimony offered by the defend^t, was rejected by the Court 
as inadmissible, upon the ground, 1st, that it was irrelevant ; as, 
without satisfaction of the judgment, it would not have the ope- 
ration to destroy the plaintiff's right of action. And 2d, that 
whether the judgment was satisfied or not, the evidence was not 
admissible under the general issue. 

For the rejection of this testimony the counsel for the de- 
fendant claims a new trial, and contends, that the recovery a- 
gainst Joel Gilson and others, has the operation to bar a subse- 
quent prosecution against a joint tort feaser. For, 
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iBt. It win hare^ib ttkcl to prevent Jiii^tioii and mritiilU- ^j^^^ 
city of actions* When two or ihore ar^ j<^KcIy g^^tj ?^ bking ^S, ' 
and converting the personal property of tobtner, the party in- 
jured baa an election, either to seek a remedy against one, or 
more, or against them all, jointly, and by this election be id con- J cmw^sl 
cloded, provided sT recovery is had upon the prosecution. And 
in this action tbe party injured has all the advantages secured to 
him that he can have, by allowing separate prosecutions and sep- 
arate recoveries against each tort feaser. In a joint prosecu- 
tion, tbe party injured has the responsibility of them all, for the 
payment of damages recovered, as well as in separate recover- 
ies, and it is apprehended, that a joint prosecution is more ex- 
peditious and less expensive to boUi paixies than separate pros- 
ecutions or separate recoveries. It is likewise true, that in a 
joint prosecution, as well as in separate prosecutions, dome of the 
defendants may be found guilty, and some not guilty, and by a \ 
proper adoption of pleas by the defendants, damages may be asses- 
sed against each dinerently, according to their respective degrees , 
of guiU. If tbe principle be true, that the same advantages result ; 
to the parties in a joint prosecution, that result in separate pros- 
ecutions, it is asked upon what principle separate recoveries are 
allowed, and why this exception to the general rvle^^Expedit rd* 
publicae nt sit finis litium.^ Even the practical inconvenience 
resulting from such a principle presents an unanswerable argu- 
ment against it* Many prosecutions may be pending at the same 
time, and indeed a whole term of tbe «ourt may be employed 
in the investigation of that, which in fact amounts to bat one 
simple cause of action ; and upon each trial, the jury upon the 
same testimony, and under the direction of the same charge, 
may assess the damages at different sams ! And is the princi- 

Ele then to be established, that a party has a right to recover 
is damages against whom the highest judgment is rendered, and 
then to- take his execution for the costs in each respective pros- 
ecution t To say it, is saying no less than that the principles of 
the law have become the greatest sources of corruption, add the- 
most powerful engines of oppression. 

That the testimony offered on the trial, has the operation to 
bar this action, appears not only from the above reasons, but it is 
established by the great current of authorities, both ancient and 
modern. Thus, 

2d. It has been held, that a recovery in the action of trespass 
or trover, against one jointly guilty with others, is a total m^iger 
of the cause of action ^s against all the individuals guilty. ^^That 
which was rendered uncertain, is rendered, by the judgment of 
the Court, certain ; that which sounded in tort, sounds in con- 
tract, for the cause of action by tbe judgment iransii in rempidi' 
caium. — SuCroktJac. 73,J?ronmvs. Woolen* — Teh.Bl. — 6Ba€. 

Ahr. 440 6 Bac. Ahr. 589.— I Chil. on plead. 76, 77, n. 62 — 

Bull. Ji. P. 20 1 Hen. and Mum f. R. 450, Murrcl tb, Johnson 

et a].— 2 Hm. fy Mwrnf. R. 355, Wilkts vs. Jackson— I Swi/Vs 
Dig. 582, 530.— Hcrnii on pa¥Hes^ 849 — i Bos. if PuL 70, Mar- 
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^ffSnZ^* ^^^ ^^' Kenedy. — ^4 TaunjLU R. 87, 88, 6y Lawrmce, justice. — 1 
1896. ' Morgan^s Vade mectim, 21. — 1 Pick. R. 62, Campbell vs. Phelps. 

3. It is not only a merger of the cause of action as against all 
the individuals guilty, but the recovery by operation of hw trans- 

caidvrau. fers the property from the plaintifif to the defendant, in the first 
prosecution, and the plaintiff has damages in lieu thereof, and 
therefore the allegation in the declaration, which in the action 
of trover, is material and traversable, is not true; ^Hhat the 
plaintiff is seized, as of his own property.^' — See 2 Sir. R. 1078, 
Adams vs. Broughton. — 2 Phillip^ s Ev. 121. — 5 Bac. Mr. 440. 

4. Upon common law principles, separate actions could not 
be commenced against each tort feaser. The first could be 
plead in abatement to those subsequently commenced. — See 
CartheioR. 26, RawlinsonYB. Oviattetdl. — 1 Camp. R. 60. — 1 
Chit, on PL 443.— I SzoifVs Dig.' 532. 

5. So, if a joint prosecution was commenced against all the 
individuals guilty, and before judgment, a nolle prosequi is enter- 
ed as to one, and a recovery is had against the others ; that re- 
covery will bar a subsequent action against him, in favour of 
whom the nolle prosequi was entered. — 1 Sound. R. 207, n. 2. 

6. So, when one of the individuals guilty and the party injur- 
ed, submit to arbitration, the award, when made, will operate 
as an extinguishment of the trespass as against them all, and bar 
a subsequent prosecution. — 5ee 1 Bac. Abr. 209. — 1 Swiff s Dig. 
473. 

In this respect there is a great similarity between joint con- 
tracts and actions ex delicto. If an action is brought against one 
joint contractor, and he neglects to plead the non joinder in 
abatement, but suffers a recovery against him, the other con- 
tractors at law are discharged, (1 Chit, on PI. 29, 30) and equi- 
ty will not interfere, only in cases of a surety and gross insolven- 
cy. And the reason is apparent; the contract of one becomes 
amalgamated, and is considered the contract of them all ; or, 
the joint contract is considered as presenting but one undivisible 
claim. And when that claim is merged by a judgment as to one 
into a claim of a higher nature, it operates as a merger to all. 
So, in actions ex delicto^ the act of one is considered as the act of 
all ; it becomes perfectly amalgamated, and is considered as their 
united act. And therefore, when the cause of action is merged 
as to one, it is merged as to all. 

The decisions of the Supreme Court of New- York and Con- 
necticut, (1 Johns. R. 290, Livingston vs. Bishop^ and 3 Conn. 
R. 214, Sheldon vs. Kibble^) establishing a contrary principle, 
are based upon a great similarity they make between actions sx 
delicto and joint and several contracts, ^^they say, that as on joint 
and several contracts, a party can maintain separate prosecu- 
tions against each contractor, and proceed to separate recover- 
ies, so in actions ex delicto the party can maintain separate pros- 
ecutions, and proceed to separate recoveries against each tort fea- 
ser ;'^ but it is believed that an instance cannot possibly be found, 
where reasoning more falacious and more artificial has ever been 
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adopted. It is asked, upon what principle separate prosecu- ^••^^«#<m, 
tioDS are allowed in actions ex contractu^ where thej are jointly iSs?' 
and severally liable. It is a well settled rule, that if on such a. ^^'>/'^<^ 
contract the party commences a joint prosecution, and after judg- ^'^'^^^ 
ment one dies, the estate of the deceased is discharged, and the , Otuwta 
party^s only remedy is against the sunriyors ; but it is reasona- : 
ble, that as the estate is benefitted by the receipt of the consid- > 
eration of the contract, that the estate should be made respons- 
ible for the satisfaction of the debt, and the only way to pre- 
serve its responsibility, is by commencing separate prosecutions. 
(1 Chit, on PI. 30, 31 — 2 Burr. 1190, Enys vs. Donnethome.) 
Thus, we see we make the party's security much greater by al- 
lowing separate recoveries in joint and several contracts, as it 
preserves his lien against the estate of one deceased ; but a par- . 
^'s security is not made any greater by allowing separate recov- 
eries in actions tx delicto ; for upon the death of one tort feaser - 
the party can have no action in form ex ck/ic/o against the estate 
of the deceased, for the principle will apply ^^actio personalis mo- 
ritur cum persona.^^ Destitute of that reason in joint and sev- 
eral contracts, it is apprehended a different principle would 
there apply. It is asked, then, what analogy there exists be- ^ 
tween the two cases ? Again the reason why in actions ex con- 
tractu a judgment against one is not a bar to a subsequent ac- 
tion, is this, ^^each action is brought on a distinct promise ; the 
promise of one is not the promise of the other, nor will a judg- 
ment on the former merge the latter. The promise of each is 
to pay the debt, and until that is done the promise is not per- 
formed. The judgment mei^es the promise only on which it 
is had, and not concurrent distinct promises.^' If the analogy 
was complete between torts and joint and several contracts, why 
could not a party sue two out of three jointly and severally lia- 
ble on contracts, as well as in actions ex delicto. The principle 
decided by Lord Ellenborough, in Drake vs. Mitchell^ 3 East. R. 
258, and so much relied upon by the courts of New-York and 
Connecticut in their decisions, is correct in its application to 
the case then under consideration, which was an action of cov- 
enant where the covenanters became jointly and severally obli- 
gated, '^a judgment in those cases is but a security for the ori- 
ginal cause of action, until it be made productive in satisfaction 
to the party.'' But reason and authority forbid the further exten- 
sion of the principle to actions in form ex delicto. If the Court 
should be of opinion, that a hare recovery would not be sufficient 
to bar the action ; yet, an execution issued upon that judgment, 
although it is returned unsatisfied, will discharge all persons 
liable upon the original cause of action; for that will be deem- 
ed his election de meliorUms damnis. — -1 Johns. R. 290, Livingston 
vs. Bishop. — 1 1 Ccke^s R. 5, Sir John Hey don* s case. 

Secondly. If the testimony offered has the operation to defeat 
the plaintiff's right of action, we contend that the testimony is 
admissible under the general issue. For, 
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' tbat the plaiotiff voidd be bound to pr4>¥e iu the first ioetaDcef 

io order to siippprt hU ectioo, ia adaiissible under the general 

iwue 1 Chiu m PL 497-98^4 Mod. R. 40&, GiNxm vs* Pip- 

3d. Under the general issue, the plaintiff^ to support his ac«> , 
tion, would be bound to prove the allegation in his declaration, 
*'tbat he was seized, as of his own property*^' The testimony 
ofiered tends to dispirove the ^ts, by showing the pr<tt>eriy in 
the goods in GiUan and others. — 2 Str. R. 1078, Adtum ¥S« 
froiiglom—S PhUlipU Ev. 131. 

3d. That the plaikitiflTin the action of troves must recover up* 
on the strength of his title, and that the defendant may show an 
outstanding title in a third person, without in any way connect- 
i|ig himseu with that person, and thereby defeat the plaintiff's 
action, is clearly established by authority. — 11 Jchns. R. 629, 
Schmuikfim vs. Faiwatkenburg. — 14 Johns. R. 138, KensA/ vs. 
Sifimg..^ Phillip's iJi;. 131, n. (a.) 

The argument used, that it is necessary to plead the former 
recovery specially, so that the opposite parly can take the issue 
of nyi tiel record^ applies with as much force to actions on the 
case, as to actions of trover, where it is a settled principle, that 
^'former recovery'' can be given in evidence under the general 
issue — 1 Chit, on PL 486-87.-6 Bae. Abr. 442, n. (a.y-2 Str. 
783.-3 Burr. 1353 1 Show. 146. 



Sargeanij contra, contended, that a judgment against one tort 
feaser is no bar to an action against others. The case in Ydr 
tfsrtoit, be said, bad been overruled, and referred the Court to 
the notes attached to the case by the reporter. Though the 
question had been much litigated formerly, all the modem cas- 
es have required more than a recovery simply to bar a subse- 
quent action against a co-trespasser. And be cited Hammofui 
on parties to oAtions, 86—3 CoflC R. 3t4, Suldon vs. K%bhe—l 
vV / Johns. JR. 290, Livingston vs. Bishop. — 6 ib. 26, Thomas vs. Ranf 

^^ / sey 1 PiduringU R. 62 — 6 Mass. R. 80.-3 East, 268.-3 

y^ HH* Burr. 1846.— 4 Term R. 649—3 Viner, 334. )^ Inv^^.. )o^ 

, $mithj on the same side. In actions ex contractu^ the law is 
well settled, that judgment against one is no bar against others. 
Courts of law are instituted to do justice. If, then, the Court 
decide that this judgment is a bar, it must be on the ground of 
some technical rule. The case in Yelverton is the first case in 
which the Court decided, that a bareiudgment was a bar. Two 
reasons are given for the decision ; first, that the cause of action 
is merged ; secondly, that the property is changed. Neither is 
sound. The first is applicable only to cases ef contract ; the 
second is unsound, because the property does not vest in him who 
has judgment against him, but remains in him who happens to 
have it. 
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Prentiss, J, delivered the opinion of the Court* ^rSSw^ 

The question presente'd is, whether a judgment in an action ^^^ 

of trover or trespass, without satisfaction, is a bar to another ac- 

lion against a different person, for the same tort. ^ m! 

It is a general principle of law, that wherefore are collate- '^"" 
ral concurrent remedies for the same caus^ of action, a recov** 
Tj against one person, without satisfaction, is no bar to an ac« 
tion against another. It is admitted, in relation to joint and sev- 
eral contracts, that there maj be separate suits, and a recovery 
had against each obligor or promisor, and nothing but a satis- 
faction will be a bar ; and it is not easy to see why the same 
principle should not prevail in torts. But it seems that in 
nrown vs. Woolton^ Cro. Jac. 73, Yelv. 67, it was determined, that 
a mere recovery of judgment, in an action of trover against one, 
might be pleaded in bar to a second action against another person 
for the same cause, without averring satisfaction. This appears 
to be the only adjudged case in which such a doctrine is held, 
and all the elementary writers, who lay down a similar position, 
refer to this case. It is however said in 1 Chit. PL 76, on the 
authority of a nisiprius case of Boyce vs. BaylWt^ 1 Camph. Cos* ^/ 
60, and a gratuitous saying o{ Lawrmct J. in nardm vs. Bayley^ 
4 TaunU 87, that where separate actions are commenced against 
several defendants for the same act of trespass, the pendency 
of the first may be pleaded in abatement of the second ; and this 
would seem to be the necessary consequence of the doctrine in 
Brown vs. Wooiton* But this is opposed to the principle which 
runs through all the authorities, that a separate trespass attach- 
es to each of the parties individually, and the plaintiff may sue 
all or any of them, or bring separate suits against each. (Hay 
don^s case^ 1 1 Co. 5. — Mitchell vs. TitrMt, b T. Rtp. 649. — Su/- 
tcn vs. Clarke 6 Taunt, 29. — Baker vs. Lavelt^ 6 Mass. 78.-— 
Thomas vs. Rumsey^ 6 Johns. Rep. 30.) If all the trespassers are 
answerable individually, and separate actions may be had against 
each, it must follow that a recovery, against one is not of itself 
a bar to a recovery against another ; for it would be idle to hold - 
that separate actions may be brought, unless they may be pros- 
ecuted to judgment. It is laid down in Brookes Mr, Judgment^ 
pL 98, that if two commit a trespass, several actions may be 
brought against them, and a recovery had against each ; and 
one defendant cannot plead that the plaintiff hath recovered 
against the other for the same trespass, and taken him in execu* 
tion. The decision in MorelorCs case, Cro. Eliz. 30, was, that 
execution and satisfaction by one discharged the other. Clench 
said, if one command three to do a trespass, and they do it, and 
a recovery is had against him, and he, being in execution, doth 
satisfy the plaintiff, this is a good discharge of the other. In 
Cooke vs. Jenner, Hob. 66, the doctrine is, that trespass may be 
sued in several actions, but the plaintiff can take but one satis- 
faction. And it is laid down by Sergeant Williams in his notes, 
2 Saund. 148, b, and appears to have been decided in Corbett vs. 

26 
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%i!%r ^^''^^f ^^^ ^* •'^^^ ^'^'^' *^^ ^^^ plaintiff has a right to bring 
18H' * several actions for the same trespass, and recover in them all, 
yet when satisfaction is ^ad agamst one, the plaintiff cannot 
have another satisfaction, any more than where separate actions 
OiUiraU. ^fe hrough(]20§4|^oint and several bond. In Bird vs. Randall, 
3 Burr. l^it^Jj^tmlctnsfield said, jn cases of joint trespasses 
and joint contracts, the defendant^ are all of them liable to the 
plaintiff, and he may proceed against any or all of them if he 
pleases ; as it is but one trespass, one contract, all are liable ; 
-^ yet he shall have but oi)e satisfaction. And in Drake vs. Mitch" vj 
ell, 3 East, 258, it was laid down by Lord Ellenborough, that a 
judgment recovered in any form of action is still but a security 
for the original cause of action, until it be made productive in 
satisfaction to the party ; and therefore, till then, it cannot ope- 
rate to change any other collateral concurrent remedy which 
the party may have. The case of Brown vs. Wootlon, therefore, 
appears to be supported neither by the prior or subsequent English 
cases ; and in this country its authority has not only been ques- 
tioned, but expressly denied. In Livingston vs. Bishop, 1 Johns. 
li Rqpm 290, it was held, that separate actions might be broi]^ht 
against several joint trespassers, and that a recovery s^ainst one 
was not alone a bar to a recovery against another. In Campbell 
vs. Phelps, 18 Mass. G% Parker, Ch. J.admitted, that according 
to the modern decisions, nothing short of satisfaction of a judg- 
ment against one trespasser for any tortious act, will bar an ac- 
tion against his fellows ; though he seemed to think there might 
be a distinction between cases of trover or trespass for goods, 
and trespass for a personal wrong or injury done to property. 

\ But Wilde, J. denied there was any such distinction, and held 
that a recovery against we^erson, without satisfaction, is no bar 
to an action against another for the same cause, and that there 
was no difference in this respect between joint contracts and 
joint torts. And in the case of Sheldon vs. Kibhe, 3 Con. Rep. 214, 
this doctrine was fully recognized and adopted. 

The argument, that in actions ex delicto^ the demand for dam- 

, ages is uncertain, and when reduced in rem judicatam and to cer* 
tainty, the original cause of action is gone, and the action taken 
away as to all others, applies equally to actions ex contractu. In 
assumpsit, the damages are uncertain, and yet when reduced to 
certainty by judgment against one of two joint and several prom- 
isors, it has never been held, that the judgment is a bar to an ac- 
tion against the other. 

It is said, however, that in contracts, the promise is the dis- 
tinct, several promise of each, and each is chargeable and liable 
for the entire demand, and therefore it is, that the cause of ac- 
tion against one is not merged in the judgment against the oth- 
er. So, in trespass, the trespass is the individual act of each of 
the parties, and each is alike answerable for the entire damages. 
But the principle of transit in rem judicatam is confined to the 
party to the judgment, and is true only of the particular cause 
of action in suit against him ; and so it seems to have been lim- 
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ited in its application by Lord EUcnhorough in Drake vs. Mitch" ^FebraSJT' 
til. The party to the judgment cannot, and ought not to be ^^ 
vexed, by another suit on the original cause of action ; but there 
is no reason why another person, who is liable for the same 
cause of action, should not be sued upon it. The further argu* c^kwen 
ment relied upon, that the mere recovery of judgment in trover 
or trespass for goods, vests the property of the goods in the de- 
fendant, is equally unfounded* The principle is, solutio preiii 
mtpUonii heo habetefj and the property is not changed without \ 
payment or satisfaction ; and so it was held in Curtis vs. Groat^ ( 
6 Johns. Rep. 168, and by Wilde^ J. lA Caamphell vs. Phelps* There 
is, then, no reason for a distinction between the case of a joint 
and several liability ex contractUj as to the effect of ^ recovery 
against one of the parties, and the case where two or more are 
liable ex delicto. Ii two joint and several contractors purchase 
property, a judgment against one for the price agreed will not 
be a bar to an action against the other ; and it would be strange, 
if the same persons had taken the property wrongfully, that the 
law should be different, and the remedy against them less am- 
ple. The plaintiff may not always know at the time, all the 
parties to the trespass, and it cannot be reasonable or just that 
a mere recovery of judgment against one who is unable to make 
satisfaction for an injury, perhaps of the most aggravated nature, 
should deprive him of his remedy against another, who may af- 
terwards be detected as a party, and may be able to respond the 
damages. The sound and rational principle is, that the plain- 
tiff may proceed separately against each of the parties, and that 
a recovery against one, without satisfaction, is no bar to a recov- 
ery against another. It must be upon this principle, that a co- 
trespasser not sued is an admissible witness against the defendant 
in an action for the trespass ; and it seems that his competency 
was put upon this ground in LAitterell vs. Reynell^ 1 Mod. 282. 
If a mere recovery of judgment against the defendant might be 
pleaded in bar to an action against himself, he must certainly 
be incompetent. From the principle we have adopted, it re- 
sults, that the suing out of execution on the judgment recover- 
ed, is altogether immaterial. The principle of electing de me" 
lioribus damnisj and taking only one execution, as laid down in 
Haydon's case, applies, according to that case, only where differ- 
ent juries give a verdict for different damages against several 
defendants at one time. In Sheldon vs. Kibbe^ execution had 
been sued out on the judgment recovered, and it was held to 
make no difference. Such also was the case in Campbell vs. 
Phelps, and the circumstance was considered immaterial. The 
judgment which was offered in evidence in the present case, 
therefore, being in no part satisfied, was properly rejected, and 
there must consequently be judgment for the plaintiff on the 
verdict. 

Judgment for the plaintiff. 
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BtuningUm, HoRATIO WaLKER VS. GiDEON KiNO. 

1837. 

A MM, in which JndfiMiit haa bten rendend in the county eonrt, ud which la pMdiag in the Su- 
prame Coort, on exceptions taken at the trial below, ia not, on the suggeation of the death and lep- 
reientation of tho. insolvency of the defendant, to be dlseontinuod ; but the ezceptioaa are in the 
natore of a writ of emnr, and muit be finally disposed of in the Supreme Court. 

THIS was an action of trover, in which a verdict and judg- 
ment had been entered for the plaintiff, and the cause removed 
to this Court, on exceptions taken at the trial. 

This term, the death of Gideon King was suggested upon the 

record ; whereupon, Robinson^ the attorney of record of the«aid 

JEiiig, informed the Court, that his estate had been represented 

insolvent, and,' as amicus curia, moved that the action be dis- 

Stat p. MS. continued, agreeably to the proviso to the fifly-third section of 

^ the probate act. 

Bmnett, for the plaintiff, said, that here being a judgment, final 
but for the exceptions, which could only be determined in this 
Court, the case was not within the provisions of the probate act. 

The Court said, the motion presented an important question, 
involving a construction of the statute. And the case was passed 
to be further considered. 

On a subsequent day of the term, the question being again 
moved, 

JPer Curiam, we are all of opinion, that there having been 
a judgment below, and the case standing on exceptions, they 
are to be regarded as in the nature of a writ of error, and the 
cause must be disposed of here. 

MHq L. BmneH for the plaintiff. 

David Robinson, jr. contra. 



^SuiaR^ Samuel C. Raymond vs. Benjamin Roberts. 



lasnr. 



Different writings upon the same subject between the same parties, and especially if executed at tlie 
same time, are to be construed together, and treated as one instrument 

A contract eridonced by several writings, of which one is a rseetpe, cannot be varied or explained by 

parol, in a point wherein the writings, taken together, are specifick. 
Oues of fraud an exception to this rule. 
How flu, and under what cixcumstances a receipt may be explained or varied by parol testimony. 

THIS was a motion by the defendant for a new trial, founded 
on exceptions taken at the trial in the county court, and certifi- 
ed up for the final decision of this Court thereon. 

The case was assumpsit, for goods sold and delivered. Plea, 
wm assumpsit, and a verdict for the plaintiff. 

On the trial, the plaintiff, in support of the issUe, first offered 
and read in evidence, without objection, the following contract : 
^4 hereby agree, in case Jonathan Roberts purchases of Samuel 
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C. Raymond the stocks of goods which he has on hand, I will '^SSIf'v*^.' 
be jointly accountable with the said Jonathan for the payment, '^^^' 
at the time and in the manner to be agreed on by them. 

Benjamin Roberts. 

Clarendon, July 11, 1820. 

He also proved, that at or about the same time, he sold to 
Jonathan Roberts all the goods in his store, to the amount of about 
four (ftoujand dollars, in view of the contract aforesaid. 

The defendant, in support of the issue on his part, offered in 
endence, and -without objection read to the jury, the following 
recent : ^'Received, Manchester, June 1 , 1 822, of Jonathan Roth 
ortSj three thousand dollars in goods, which is to apply on an ae*- 
connt I hold against the said Jonathan and Benjamin Roberts, 
Walter Wells, Samuel C. Ratmond.^ . 

And the defendant further offered parol evidence to prove, 
that the said receipt was executed by the said Rm/mond to the 
said Jonathan^ for the goods then in the store of the said Jonathan^ 
and which the said Jonathan had then assigned to the plaintiff. 
That no inventory was then taken of the goods, nor their amount 
ascertained, and that the plaintiff then agreed that he and one 
Ralph B. Roberts would tike an inventory of the goods then on 
the shelves in said store, and ascertain the amount, and if the 
goods amounted to more than the sum of (3000, mentioned in 
said receipt, he would apply the overplus on his claim against 
the said Benjamin and Jonathan^ by virtue of the contract afore- 
said. The defendant also further offered to show in evidence, 
ttat at the time the said receipt was given, there were goods ta 
a large amount then in boxes in the store, which the said Jona^ 
Aan had then lately brought from J^TetO'York^ and which had not 
been opened ; and that there were also certain goods in Trojf^ 
which the said Jonathan had also lately brought from New- York ; 
and that the said Jonathan, at the time the said receipt for ^000 
was given, did also assign to the plaintiff the goods in the said 
boxes in the store, and the said goods at Troy ; that the same 
were not included in the said receipt of ^3000, and that the 
plaintiff did agree to account for the same at their bills, and ap- 
ply the amount on bis claim by virtue of the contract above re- 
cited. 

To all which testimony the plaintiff objected ; and as furnish- 
ing a foundation for his objection, he read, without objection, 
a written assignment of said goods to him, bearing date the 
same 1st day of June, 1822, and which was as follows : ^Tor 
and in consideration of the sum of three thousand dollars, I here- 
by assign, sell and transfer unto Samuel C Raymond all the goods 
which is now in the store, also one tierce and one boi hard- 
ware, also one crate and one tierce crockery and glass ware, 
which is now in Troy. June 1, 1822. Jonathan Roberts.^' 

Walter Wells. 

Whereupon, the Court rejected the parol testimony so offer- 
ed as aforesaid. To which opinion of the Court the defendant 
excepted. 
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SnUthf for the defendant, in support of the motion. Parol te»> 
timony is admissible to show the receipt given by the plaintiff 
to Benjamin Roberts was taken subject to a future account. A 
receipt is an exception to the general rule, that a writing can- 
not be explained by parol— 2 Esp. JV. P. 496, 626 — 2 T. R. 

866, Straiton vs. Rustall 3 Johns. R. SI 9, M^Kmaleyrs. Piars- 

oU— 5 Johns. R. 67, Toly rs. Barker — 2 Chip. R. 36, Dodg€ vs. 
Billings.-^ll Mass. R. 27, StadqnU ts. Arnold. 

Secondly. Admitting the receipt cannot be varied by parol, 
the testimony offered by the defendant, to prove certain goods 
in boxes in the store, which had been assigned to the plaintiff, 
constituted no part of the goods for which the receipt was giv* 
en, was admissible. The receipt is in general terms, and barely 
acknowledges the reserving three thousand dollars in goods, 
without designating any particular goods* Whether the goods 
upon the shelves, or the goods in the boxes in the store, or both 
of them was included in the receipt, is a matter which may lie 
ascertained by parol. 

TTUrdly. The written assignment introduced by the plaintifi) 
does not render the testimony offered by the defendant inad- 
missible. That the goods specified in the assignment passed to 
the plaintiff, the defendant does not pretend to controvert. The 
object of the testimony offered is to show the price of the goods, 
and with respect to this the assignment Is not conclusive evi* 
dence. This position may be supported by several considera- 
tions. 

1. A written contract is not conclusive evidence of a fact col- 
lateral to the contract, and not within its subject matter. It 
cannot be conclusive any farther than to carry into effect the 
intent of the parties, and this is not subject to be defeated by 
parol. The object, and the only object expressed in the assign- 
ment, is a valid transfer of certain goods. Of course, a consid« 
eration was necessary, and for this purpose and no other was the 
eonsideration of three thousand dollars mentioned. The assign- 
ment, therefore, is conclusive no farther than as a legal transfer 
of the goods. To make it conclusive evidence of the price of 
the goods, would be giving it a collateral effect, not contemplat- 
ed by the parties. The price of the goods was not intended to 
be expressed in the assignment, and therefore may be ascertain- 
ed by parol Phil. Ev. 426, 428, 443 1 Wheat. Sel. 68 2 

Esp. JV. P. 626 2 Term R. 366, Stration vs. Rastall — 3 Term 

R. 474, Rex vs. Scanmondere. — 8 Term R. 379, Rex vs. Laindon. 
— 4 Johns. R. 23, Adm\. of Kip vs. Denniston. — 3 Cranch, 311, 
Harris vs. Johnston. — 6 Cranchj 338, Maryland Ins. Co. vs. Rur 
den's Adm\. 

2. . An action o{ assumpsit lies to recover the price of real prop 
erty sold and conveyed by deed, and the deed is not conclusive 
evidence of payment. The same is true with respect to person- 
al property, sold and transferred in writing, with or without seal. 
In the present case, if an action had been brought to recover the 
price of the goods, the assignment would not have been conclu- 
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sire evidence of pafyineDt, and much less of the price of tibe 
goods — 1 OiiU PL 338 — 2 Chit. PL 7, 8— 17 Mass. R. 249, 
Wilkinson vs. ScotL — 15 Mass. R. 85, Davenport ts. Mason. — 14 
Johns. R. 210, Sh^hard vs. Little.— ib. 165, Velie vs. Myru. tBa^jwi 

3. A different principle than the one contended for, would lead 
to the greatest injustice. If the purchaser is not prepared to 
pay down the price on receiving a conveyance or transfer of 
property, either real or personal, a note is taken. For a variety 
of reasons, a recovery upon the note may be defeated. There 
may be some fatal defect in the terms of it, or it may be so am* 
biguous as to be impossible to ascertain the intent of the parties. 
A gaming or usurious considei^tion may be included in the note* 
In neither of the supposed cases could a recovery be had npcA 
the note. If the deed is made conclusive evidence of payment, 
the party cannot resort to the original consideration of the note^ 
and loses the price of his property. A principle which leads to 
such a result, it is believed, cannot find a precedent for its sup* 
port. 

4. The principle, that a consideration different from that ex* 
pressed in a deed or assignment, cannot be shown by parol, is 
not affected by the testimony offered. It is not applicable to a 
case where the payment or amount of the consideration is matter 
of examination. 

Bennett^ contra. The receipt and assignment are parts of the 
same transaction. 

1 . The contract of assignment is clear, and in no way ambig- 
uous, including all the'goods in the store, and also those at Troy. 

2. The testimony offered, was not to show any /raud in ob- 
taining the assignment, or any mistake in the terms of it. 

3. The testimony would be directly repugnant and contradic- 
tory to the contract of assignment, and of course inadmissible. 
—1 PhiL Ev. 424, 436 — 2 Black. R. 1249, Preston vs. Merceau. 
—1 Johns. R. 139, Schermerhom vs. Vanderheyden. 

The opinion of the Court was delivered by 

Hutchinson, J. The counsel for the defendant apply their 
arguments to the receipt and assignment separately, and urge, 
that by authorities cited, parol testimony ought to be admitted 
to contradict a receipt in its collateral, though not in its direct 
consequences. That the receipt is general, not naming what 
goods ; that the assignment binds not as to the amount of the 
consideration, but the truth may be shown by parol, as in sever* 
al cases cited, of receipts and deeds. 

In the several cases cited, of a recovery of the value of real 
estate, notwithstanding the recital in the deed, that the consider- 
ation was received, there is a seeming departure from the rule, 
not to admit parol testimony to contradict a writing ; for if the 
consideration was received, as the deed recites, the inference 
drawn is, that the same is not still due. But the true reason of 
those decisions is, that the receipt of the consideration is not in 
money, but in a separate contract to pay at a future day. Thai 
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^jSahST* ^^^^^^^ maybe in writing, as a note, or rest in parol, for fature 
' payment. The deed says the consideration was received, but 
does not say how. Proving that it was received in a promise to 
pay in six months, does not contradict the deed. 

The true reason why receipts are open to parol investigation, 
and to be varied in their operation, and even contradicted, ac- 
cording to the cases cited, is, that they are usuallv general in 
their expressions, and many matters, not thought of at the time, 
might otherwise be controled by their general expressions, con- 
trary to right, and contrary to the intention of the parties ; and 
many mistakes are made in settlements, to correct which, the 
do^rs of justice should not be shut by the general terms of a re- 
ceipt, which describes no particulars of what is settled. 
. fiut, when a receipt contains no general or vague expressions, 
but all is definitely descriptive of what is intended to be afiect^ 
ed by it, such a receipt, like other writings in general, must not 
be assailed with parol testimony, unless on the ground of fraud* 

Each of these instruments, the receipt and assignment, par- 
takes, in some degree, of that generality, which might be stnect- 
ed by parol testimony, in those parts which are only general. 
The receipt signed by the plaintiff, is for {3000 in goods. The 
defendants counsel, in viewing this by itself, have well observ- 
ed, that as this does not describe what goods, they are at liberty 
to show what, and also to show other goods beside these, which 
the plaintiff received in payment of his demand. 

But, it is a sound principle, that different writings upon the 
same subject, between the same parties, and especially if exe* 
cuted at the same time, are to be construed together, and treat- 
ed as one instrument. Apply this rule to these papers, put them 
together, and they form one entire special contract, by which the 
defendant, or Jonathan Roberts, sells to the plaintiff, for }3000, 
all the goods in the store^ also one iUrce and one box of hardware^ 
also 07U crate and one tierce of crockery and glass ware, which were 
then in Troy, and the plaintiff agrees to give him for the same 
three thousand dollars, and make payment, by applying that 
sum on his demand, which is the subject of this suit. Letting 
these stand thus as one contract, still it would have been proper 
for the defendant to show, by parol proof, that other goods were 
sold at the same time, that were to apply in payment of the 
same debt, and not included in this description. In doing this, 
he might have shown what store was alluded to in the assign- 
ment, airthe goods in which were conveyed to the plaintiff; then 
show a sale of others elsewhere. So, of two towns by the name 
of Troy, he might show which was intended. Or, if there were 
at Troy more boxes and tierces than were described in the writ- 
ing as being sold, either party might introduce parol testimony 
to show which were intended. 

But the testimony offered by the defendant in this case, was 
offered for no such purpose, nor had it any such tendency. Its 
object and tendency were to show, that a part of the goods nam- 
ed in the assignment, were not included in the receipt which 
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fixes the price agreed upon by the parties. I say agreed by the ^jJSjjJ*^* 
parties, for the writings together contain the mutaal agreement ^^sn. ' 
of both the parties, for the sale and the price to be paid, and the ^-^^v^v/ 
mode of payment. The tendency, then, was to contradict the ^^|^ 
writings in a point where they-^e specifick, and not assailable , ^'^^ \ 
with parol testimony, unless on the ground of fraud, which is 
not here pretended. 

The decision of the county court, rejecting this testimony, 
was correct, and the defendant takes nothing by his motion* 

Let judgment be entered on the verdict. 

Peentiss, J. I concur in the opinion ; though I have no doubt 
but that parol testimony may be given to contradict a receipt 

NoTB.— The execation not having been ttaid below, the jadgpnent here wm 
for the cost* onlj. 

JUt/o L. Bennett and John Aiken^ for the plaintiff. 

C. Sheldon^ J. Sargeant and P. Smithy for the defendant. 



Ltdia Mather vs. Franklin Clark, jr. * jSSJJJt** 

1887. * 

The eonfeMioiii oTa minor are eompetont evidence a^nit Um ; bat the jury ihonld wei|;h it witli 
tefereoee to the age and ondentandinf of the minor, and hi> capacity to Judge of his righta. 

In a proceeation onder the bastardy acts, the mother of the child, being made a witnem by ttatnto, 
witbont any distinction as to the fiwu to which she may testify, Is competent to testify to the con- 
Asaions of the patative Ikther. 

Tha bond of recognisance, required by statate to be taken by a magistrate on a complaint for bas- 
tardy, is a bond upon wldch the principal may surrender himself in tlio county cooit, or be surren* 
dered there in discharge of his bail; although, if he do not appear, the bail will be holden to an- 
sw«r the orders of the county court. 

MOTION by the defendant for a new trial, founded on excep- 
tions taken on the trial in the county court, and certified to this 
Court, in substance as follows : Complaint for bastardy* Plea, 
not chargeable, accompanied with a special notice, that on the 
trial of the aforesaid issue, the defendant would give in evidence 
the following special matter, to wit, that the said LydiOj on the 
26th day of November, 1825, did, on oath, before O. C. MerriU^ 
Esq. one of the justices of the peace within and for said county 
of Bennington, exhibit her complaint, thereby charging one Pe- 
ter Gulliver with having on or about the 23d day of March, 1825, 
begotten a child upon the body of her the said Lydia, which is 
the same as set forth in her said complaint against the defend- 
ant, and no other. 

On the trial of the cause, the complainant was sworn in due 
form and testified. The defendant then read in evidence the 
complaint referred to in his notice, and introduced other testi- 
mony of witnesses on the stand, tending to prove, that the com- 
plainant had, in the course the winter and spring of 1826, had 
illicit intercourse with other men than the defendant. And the 
complainant, on her part, introduced testimony of witnesses upon 

27 
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jMMry, ^^^ atand^ tending to prinre, that the witnesses, on the |»art of the 
18S7. * defendant, were mistaken as to the time of such intercourse, and 



Mather 



also tending to prove the confessions or acknowledgments of the 
defendant against himself. The confessions of the defendant 
^^^ were objected to, but admitted by the court. The complainant 
was called further to testify, that the complaint by her made and 
referred to in the defendant's notice, was made by the solicita* 
tion and persuasion of Franklin Clark and his wife, the father 
and mother of the defendant, with whom she resided at that time. 
To the admission of which the defendant objected, but the ob- 
jection was overruled. The complainant alsa offered in evi- 
dence, a letter, signed B» F. Clarkj tending to implicate him^ 
which she testified was delivered her by the defendant, which 
was objected to, but admitted by the court. 

The defendant then offered as a witness in his behalf, Franks 
lin Clarkj his father, guardian and master, (the defendant being 
a minor) be having given bonds for the defendant before the ma- 
gistrate ; and application was therefore made to surrender the 
defendant in court, and that said bond should be discharged ; 
which testimony was rejected by the court, and the said applica- 
tion was referred. 

The cause was argued by Kellogg for the defendant, and by 
Hall and CAurcA for the complainant. 

Hutchinson, J. delivered the following opinion of the Court. 

This was a trial on a charge of bastardy, in which the jury 
returned a verdict, that the defendant was chargeable. The 
cause comes up on exceptions taken at the trial, and upon those 
^ exceptions three questions are raised. 

The first is, whether the court correctly admitted proof of the 
defendant's confessions against his interest, he being a minor ? 
This decision is considered correct. The law presents no ex- 
ception in favour of minors in this respect. This question was 
presented to this Court in this county a year ago, in the cause 
of Wilcox vs. Sheldwi. The verdict in that case, must have re- 
sulted chiefly from such testimony, yet it was permitted to stand* 
Such testimony should be weighed by the jury in reference to 
the age and understanding of the minor, and his capacity to 
judge of his rights. And so they are usually directed by courts, 
but the testimony is admissible, like the confessions of adults. 

The second question is, was it proper to admit the plaintiff, 
the mother of the bastard child, to testify to these confessions ? 
There appears no valid objection to this. The statute has made 
her a witness, without any distinction about the facts to which 
she may testify. 

The third question is attended with more difficulty and im- 
portance, and, as far as is now recollected, it is entirely a new 
question. The decision at the jury trial should be as it was, un- 
less time were taken fpr consideration, till all doubts were re* 
moved ; for a decision the other way, resulting in an exoneretur 
upon the recognizance, should only be made with assurance of 
its correctness. 
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ft appears^ that the father of the defeodant was recognized ^fUS^ 
before the justice^ for the appearance of the defendant at the ^^ * 
coontj court, and for whatever else was contained in the recog- h^'v^^ 
nizance, it being in the form prescribed in the statute, which ^^^ 
«ee, page 366. The condition required by law, is, 'Hhat he per- ^^ 
flonally appear before the county court, &c. and abide and per- 
form such order or orders as said court shall make in the premis- 
es.'' This is similar to the form of a recognizance in case of an 
appeal in criminal prosecutions. {See Stat.p, 58 and 125.) This 
is not the form required in appeals in civil suits, but more re- 
sembles the bail for appearance in civil suits. These prosecu- 
tions for bastardy are regulated by the statute, and are in form 
like criminal prosecutions, but for every purpose, are in sub- 
stance, civil suits, to compel the putative father to support the 
child. It is observable, that the requisitions of the statute are, 
that unless the defendant procures such a recognizance, he is to 
be committed to prison, to await his trial ; but may be thence 
liberated by a judge of the county court, taking a similar recog- 
nizance. Further, one order, to be made by the county court, 
is, that the defendant shall enter into a recognizance, with suffi- 
cient surety, that the orders for the payment of the sums award- 
ed shall be performed ; and, when this recognizance is entered 
into, the one taken before the justice is to be null and void. 
The real questio^i then is, whether this recognizance, taken be- 
fose the justice, shall be deemed as a security for appearance at 
the county court, and can be discharged by his appearance, or 
whether the recognizors are also holden, that he shall give th6 
new recognizance ordered by the county court? 

We know, that if he does not appear, the consequences to this 
extent will follow. But, if he does appear in discharge of his ^ 
recognizance, will that absolve his first bail f 

No authorities are produced, nor do I find any, that afford 
much light upon the subject* In England and New- York, no 
bail is required or entered, till i decision of the magistrates ; 
then, on an appeal to the sessions, a recognizance is taken. 
But, by our statute, the defendant can have no hearing, and 
make no defence, till he comes to the county court. This cere- 
mony of complaint, warrant and recognizance are merely to get 
him before the county court, where he may make his defence. 
If the statute necessarily required the construction, that the de- 
fendant must be in prison for weeks and months, as the case might 
happen, before he has any opportunity to make his defence, un- 
less he will procure bail, not only for his appearance, but for his 
performing the orders of the county court, I should consider it 
wholly unconstitutional. Treating it as a bond for appearance, 
all parts of the statute harmonize together. If the defendant 
does not appear in discharge of his bail, they are holden, on the 
breach of their recognizance, for whatever payments might be 
charged upon the defendant, in case he did appear. If he 
does appear, and is delivered up in discharge of his bail, he is 
holden in custody tUl he pays what is ordered, or until he enters ' 
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' jSSSXlr* *°*^ *"^^ * recognizance as Bhall,be ordered by the court. Such 

^^' ' is the view entertained by the Court. The bail bad a right to 

^"^^^^""^^ deliver the principal into court and be no longer bolden as his 

^^ bail, and the principal had a right to surrendei himself in dis- 

^^^^ charge of his bail, that he might become a competent witness for 

the defendant. 

As this was refused at the trial, and the defendant was there- 
bj deprived of the testimony of the person who was bail, 

A new trial is granted, and the cause transmitted to the 
county court for such new trial. 

S&iNNEB, Ch. J. who presided at the trial in the county court, 
observed, that he was much perplexed with this question on the 
trial, and was anxious to find what had been the practice in oth- 
er governments. This desire he was then unable to gratify. 
He concluded his remarks, by concurring in the opinion here 
expressed. 

HilandHall, S. H. Blackmer zni Z). Robinson^ jr. for the com- 
plainant. 

Hmry Kellogg and Daniel Church, for the defendant. 



^juMiiiftM, Solomon Wright vs. Joseph Parrbr and Wm. B. Sherman. — Ilf 

'TStJ' chancery. 



I— Where t mortgafe if eonditioned for the pajment of several notea, the mortfagee mtf§ aa- 
aign the whole of his interest in the mortgaged premises to an assignee of apart of the notes, leav- 
ing no aecority in the land for a subseqaent assignee of the other notes. 

A. being possessed of jKvs notes secured by mortgage, assigned two of them to B. and by deed, trans- 
ferred and set over to him a oorreapcmding portion of the mortgage^ to hold to himself, Ice. until B. 
ahoiild be paid and satisfied said notes. And B. on his part, eovenanted in the same instroment, 
under a penalty of fSOOO, at any time after said notes should be paid, with the interest and oosta, 
if any, to give up to A. "all and singular all the residue and remainder, vrithout let or hindrance, or 

' molestation, peaceable possession of the premises." A. afterwards assigned to G two other of said 
notes, and transferred to him all his remaining interest in the nxirtgaged promises.— HeZd, that the 
assignment to & was not such a contract as enabled him to hold the whole mortgaged premises as a 
security (or the payment of the two notes so assigned to him ; but that as against C. he was enti- 
tled to a portion of the mortgaged piemisea, equal in value to the amount of the two notes, ftcaad 
that C was entitled to the residue ; and partition of the premisea was ordered accordingly^ 

THE facts appearing in this case are succinctly stated in the 
following opinion of the Court, which was pronounced by 

Hutchinson, Chancellor. This cause has been heard upon 
the bill and answers, and the prominent facts disclosed, are 
these: That Parker, on the 1st of April, A. D. 1818, was in- 
debted to one Thomas J. JIfann, in the sum of ^300, and gave 
him five notes for the same, payable in two, three, four, five and 
six years, with interest. The four, first payable, were for $500 
each, and the last for ^300. That Parker, at the same time, ex* 
ecuted to Mann a mortgage deed of certain lands in Pownal, to 
secure' the payment of these notes. That Mann, by two several 
assignments, the last.of which was on the Ist of April, A. D. 
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1830, assigned the two of said notes which were first payable, ^T^S^ 
to the said WUliam B. Sherman^ and made also an assignment of in?. ' 
a corresponding interest in the mortgage, the particulars of v^-v^ 
which will be noticed hereafter. That in May, 1821, Sherman^ ^^f^ 
alone, brought his action of ejectment against Parier alone, and ri»ktr'itaL 
in December following, recovered judgment for the premises. 
That on motion by Parker^ for time to redeem, execution was 
stayed till March Ist, 1823, and the sum, ascertained for him to 
pay on such redemption, was the amount of the two notes assign- 
ed to Sherman, with the interest and cost. Parker failing to re- 
deem, Sherman prayed out his execution and took possession of 
the premises, wnich he yet retains. That after the recording of 
the assignments from Marm to Sherman, to wit, on the 23d of 
May, 1821, Mann assigned to the orator the two notes which last 
became payable, and which still remain unpaid, and transferred 
to him all the remaining interest of Mann in the mortgaged 
premises, by a deed, duly executed and recorded. Nothing is 
said about the note which was the third that became payable, 
hence it is presumed to have been paid by Parker to Mann. 

Now, whether the orator is entitled to any, and what remedy, 
depends upon the nature and extent of the prior assignments 
from Mann to Sherman ; for if Mann chose to assign to Sherman 
all his interest in the mortgaged premises, as security for the 

Sayment of the two notes assigned to him, he had a right so to 
o; and in such case, nothing would remain for his after assign- 
ment to the orator to operate upon. The said assignments made 
by Mann to Sherman, and which were recorded in the town 
clerk's office, April Ist, 1820, are as follows, to wit : 

"Pownal, Aug. 18, 1818. 

Know all men by these presents, that for the consideration of 
^11,51, received of William B. Sherman, of Williamstown, &c. 
do convey, transfer, sell and set over to said Wm. B. Sherman, 
so much of the within mortgage deed as to hold, recover and 
collect the first mentioned note in the within, that out of the 
mortgage said first note which I have sold to said Sherrnan shall 
be made certain to said Sherman, or his heirs, assigns or admin- 
istrators. Thos. J. Mann. (l. s.) 

In presence of Heman Seranton, ' 

Pekg Hall. 

"Pownal, April 1, 1820. 

Know all men by these presents, for the consideration of j^500 
received of fVm. B. Sherman, of, &c. do convey, transfer and set 
over to the said Wm. B. Sherman, so much of the within mort- 
gage deed, to hold, recover and collect the note here above de- 
scribed, together with the lawful interest and cost, if any there- 
on should arise, alwm/s meanit^, that the said Sherman hold to 
himself and heirs and assigns, or administrators, the full right 
to hold and recover somfuch of said land contained in the within 
mortgage deed, until he the said Sherman shall be paid and sat- 
isfied as above written. And / the said Wm. B. Sherman do 
hereby agree and bind myself and heirs, administrators and as- 
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y^^^- aigas, in the penal warn of |2000, at ^1 times or at any time af> 
18S7. ' ter the two assignments are complied with, and the same paid, 

^^^^^/'^^^ with interest, and cost, if any should arise, to set over or give 
^^ ^P ^ ^^^ ^^^^ ThomoB J. Mann all and singular all the residue 

fivkw'«c«J. and remainder, without let or hindrance, or molestatation, peace- 
able possession of the premises. Thos. J. Manst, (u s.) 

Wm. B. Shekman. (l. s.) 
In presence of Benj. Edwarda^jr* 

Thos. Banister, 
The fair construction of these assignments is, that Sherman 
was to hold his portion of the land, and the rest remain a secu- 
rity for the payment of the other notes. What that portion 
ought to be, would depend upon circumstances connected with 
the value of the premises. If the premises are worth as much 
or more, than the debts due both to Sherman and the orator, the 
apportionment between them must be graduated by the amount 
01 their respective claims. But, if the premises are not of suffi- 
cient value to pay the claims of both, Sherman^ claim must first 
be satisfied. 

It is contended, however, by the defendant's counsel, that 
Sherman has a lien upon the whole mortgaged premises, for the 
actual payment, in money, of his whole demand upon the two 
notes assigned to him, and that the assignment of the notes is, 
of itself, such an assignment of the equitable interest ofMann 
in the premises, as to have such an effect. To support this po- 
sition, the 15^ of Mass. R* is cited, to wit, p» 233, Warden vs. 
Adams* But that case falls short of the point to be supported 
by it. There was in that case, not only an assignment of the 
note, but a conveyance, by separate deed, of the whole mort- 
gaged premises. Had that been the case here, or if Shtrrnan 
were, at all events, to have his money, and not land, the case 
would apply, and the result be the same here as there. But 
each of these assignments of the mortgaged premises to Sherman^ 
is particular, and transfers, not the whole, but so much as to se- 

X cure each note assigned ; aod, had the whole stopped there, Sher* 

man would have held upon the whole till he received his money. 
But the last assignment, containing the mutual contract of the 
two, and signed and sealed by both, adds a stipulation, (which 
spreads over the whole claim upon both notes) that Sherman^ 
his heirs and assigns, shall have full right to hold and recover 
90 muck of said Umd, &c. until be shall be paid and satisfied as 
above written. Stopping here, it would bear the construction 
contended for by the defendant. But the writing proceeds with 
a stipulation, that Sherman, under a penalty of f^OOO, will, ai 
any time after the tno assignments are comp/iea mth^ wiOi interest 
and cost, tfany should arise, set over and give up to Mann all and 
singular the residue and remainder, without let, hindrance or 
molestation, including the peaceable possession of the premises. 
It appears probable, Uiat these parties understood that there was 
sufficient value in the mortgaged premises to secure what notes 
remained unpaid : and it is evident, that if Parker redeemed, 
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Shemum, would have hiB money^ and interest mid coBt, and the 

aisigBment of the notet may have been a barter trad^ and not ^ 
reckoned as money between them. Bot whatever m^ht be the 
indacement) the stipulation is, by a fair construction, that if Por- 
ker should fail to redeem, Sierman should keep land enough to 

Cy himself, and give up the remainder to Mann* The orator 
ving received from JUann all the title which remained in him 
after his assignment to Sheftnan^ he is entitled to receive such 
sesidoe. 

The bill has been taken as confessed, with regard to Awfar^ 
and a decree oi forclosnreas to lum, follows of courBe. 

Commissioners must be appointed to appraise the roo r tgt^ed 
premises, and report a partition between the orator and Sfteymoiu 
If they find the premises worth as much, or more, than the whole 
debts, they must report a division in proportion to the respect- 
ive amounts of the claims, reckoning no interest upon Shtrmati^ 
daim during the period in which be has held the possession. 
But if the premises are not of sufficient vakie to satisfy both 
claims, thai the commissioners must report an apportiotmienl 
to SJUrrmm of a sufficient share of the premises to satisfy the 
whole of his claim, reckoning no interest afiker he took possess^ 
ion, and report the remainder as apportioned to the orator. 

The cause must be continued, for the commissioners 
to make report. 

HUand HaU^ S. H* Blackmerand Phinehas Smiihj solicitors for 
the orator* 

Dmid RMmanjjr. and CL Shddmij for the defendant Shermmu 



HiLARD Hall, AdnCr rf Erasim Severancej deceased, vs. Sna* Bwningum, 

mNS Walbridoe. *mnJ* 



A MsM JMM, tfattpenoDftl ehattdi attiohad od mtne proeen by one oiBoori may te mibMqiiiBUi) 

attached on oibm proeeai by tdker offictrSf and thui foooeiaive Uena created in flivonr Qfd\iirmii 

oflksen. 
A lira npoD goodi, by attaebmeot upon memo proeen, if diflK>]Ted by a eonftwion of Jodgment befora 

a. jualiflo of tho peaoa, npoo tba origiaal eaoas of aetion, and a aobaeqaeat attaehnient tbiMby ba» 

coniea the fint in right. 
U gooda mdai attacbmant be wiongftilly taken away ftvn the oAeer, and he diebefoie aetioa 

brooght, his adminiatiator may auuatain txorer for the goods, for the benefit of tlw attaehiny ered* 

itOTt. 

THIS was an action of trover and conversion, commenced by 
the administrator, for goods taken from the intestate in his life 
time. The cause came before this Court upon the fcdlewing 
ease made, agreed on by the parties, viz : 

On the 18th day of March, 1816, the defendant then being a 
constable of the town of Bennington, served four several writs 
of attachment, one in favour of Hall ^ Co. one in &vour of Jckn 
Kane, and two in favour of Russel, Tracy ^ Co* upon all the goods 
then in the store of Wm. 5. Cardell, of said Bennington, a de* 
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•jjjjjj*** fettdant in said writs, and said goods were receipted by Zacheus 
^^' ' Hdmy and Anum Rawson^ the said Rawson then being a clerk 
^^^^^"^ in said store to said CardelL The goods were then exposed for 
^^^'''' sale in said store. A day or two after the attachments were 
^'^^^'"^ completed, Carddl made a bill of sale of said goods to the said 
receipters, who continued the sales in their names antil the at- 
tachments of Severance hereinafter mentioned. 

On the 23d day of March, 1816, the defendant haying in his 
bands an attachment in fayoor of Daniel Rogers against said 
Cardell, went to the said store in order to serve it upon said 
goods, and demanded the goods of Hovey and Rawson upon said 
receipt, but was prevented from serving it, by Hovey, Rawson 
and Cardell, who locked themselves up in said store, and the 
writ was afterwards served upon other property of said CardelL 

The defendant lived about a mile and a halt from the store of 
said Cardell. 

On the 25th day of March, 1816, Erashu Severance^ another 
constable of said town of Bennington, served eight several writs 
of attachment upon said goods, in favour of different persons, 
the said Wm. S. Cardell being a defendant in said writs. These 
attachments were made with the consent of the said receipters 
and Cardell, and the goods were receipted to Severance by said 
Hovey and Rawson, and the store continued open, and sales were 
made until the 20th of May, 1816. 

On the 20th of May, 1816, the receipters being in failing cir- 
cumstances. Severance, with their consent, and also with the 
consent of Cardell, went to the store where said goods were on 
sale, and at evening took possession of the store, and having the 
key of the same, began taking an inventory of the goods and put- 
ting them into boxes. Severance, with one or two assistants, 
laboured in boxing up the goods as aforesaid through that night 
and the next day, and continued in the store until the morning 
of the 22d of May, when the defendant came with his teams and 
forcibly took away three boxes of the goods which Severance 
bad put up, but was forcibly prevented by Severance from tak- 
ingaway the residue. 

The goods remaining in the store on the 20th of May afore- 
said, are the same described in the plaintiff's declaration, and the 
^me which had been previously attached as aforesaid. 

On the 22d of May, 1816, the defendant and Severance, be- 
lieving there were goods sufficient to satisfy all the attachments, 
made an agreement, that they would quarrel no further, and that 
all the goods, as well those taken away, be Walhridge as the oth- 
ers, should be carried to Moses D. Robinaon^s store, and if it should 
turn out that either officer suffered any loss, the other was to 
bear his equal proportion of the loss so suffered. 

In pursuance of said agreement, the goods were carried to the 
store of Moses D. Robinson by the defendant and Severance, 
and left in his care. 

The writs, as well those served by the defendant as those serv- 
ed by Severance, were all entered at the June term of the Ben* 
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DiDgton cooDtj court, 1810, and all coatinued to the neit term 'j^^^lSf^' 
of said court, in December, 1816. i887. ' 

On the 2d day of August, 1816, Cardell confessed judgment ^^'^v*^^ 
on all the demands for which Walbridge had attached, before Haii, Adm'r, 
William Henry, Esq. a justice of the peace for the county of Waibtidc*. 
Bennington. 

Within a day or two after the said judgments were confessed, 
the defendant having in his hands executions issued upon said 
judgments, obtained an order from the first judge of the county 
court and a justice of the peace, to raise the posse comitattis, which 
was raised, and the goods were removed by force, and against 
the will of Severance, from the store of said Robinson, and on 
the 16th of September following, were sold at publick auction, 
by the defendant, in full satisfaction of said executions, and a 
residue of }l 57,79 applied upon an execution in favour of Dan- 
iel Rogers against said Cardell, issued on a judgment confessed 
by said Cardell, August 2d,U8l6, before said Wm. Henry, Esq. 

Erastus Severance died September 21st, 1816, and adminis- 
tration on his estate was granted to Matihtw Severance^ October 
5th, 1816. At the December term of Bennington county court, 
1816, judgments were rendered against Cardell, on all the writs 
which Severance had served* Executions were issued Decem- 
ber 30th, 1816, and within thirty days from the rendition of said 
judgments, they were put in the hands of Stephen Robinson, a 
sheriff ^s deputy for the county of Bennington, and within said 
thirty days, the goods described in the declaration were demand- 
ed of the defendant, of Hovey and Rawson the receiptors, and 
of the administrator of said Severance, and they all neglected 
to deliver any part of them. 

At the same term of the Bennington county court,nonsui ts were 
suffered in all the suits, for which the defendant had attached. 

An inventory of the estate of Severance was returned to the 
probate court for Bennington district, October 5th, 1816, not 
including any of the property described in the plaintiff's dec- 
laration. The estate was represented insolvent, and commis- 
sioners of claims were appointed, who made return to the pro- 
bate court on the first Monday of June, 1817, and neither of the 
creditors for which Severance attached, presented any claim 
against his estate. 

HilandHcUl was appointed administrator de bonis rum^ May 3d, 
1820. 

The amount of the sales by Walbridge, September 16th, 1816, 
is to be considered as the just value of the goods at that time, 
being the sum of ^,169,7]. 

If upon this case, the Court should be of opinion, that the 
plaintiff is entitled to the whole or any part of the goods, judg- 
ment to be rendered for the plaintiff accordingly, for such sum 
as the court shall consider him entitled to ; otherwise, judgment 
to be rendered for the defendant. 

HiiiAND Hall, 

Trumah S^uiRBS, atfyfor tht def^t. 
28 
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'j^S^r' ^^ ^^^ ^^ ^^^^^ ^^ ^^^^ ^^" argued at gnttit length, bjr 
1887. * Bennett and £i;ere/f, for the plaihtiff, and by Squier and Davie^ 
v^'">/''^^ far the defendant) and was continoed for advMement. 
mil, Adm'r, o^ jj^^ |gg| ^y ^f |.^^^ present term, 

w« bridg»i Hutchinson J. delivered the following opinion of the Court. 

I have had no thought of delivering an opinion in this cause, 
till within half an hour previous to our coming into court this 
evening, and of course cannot attempt to present a detailed view 
of all the points and authorities urged upon the court in argu- 
ment, but only those points upon which the court consider the 
merits of the cause must turn. 

This is an action of trover, and is presented to the court by 
a case agreed to by the parties. The question urged as arising up- 
on the priority of the attachment, is not the point upon which the 
cause turns, as will be seen in the result. Some difficultv might 
have arisen upon this part ef the case, were it not for tne after 

Sroceedings, stated in the case. It seems, that the defendant 
rst attached the goods in CardelPs store, and look a receipt 
from Hov&f and Ramon for the same, and they were left in the 
store and offered for sale, as before the attachment. This was 
on the 18th of March, 1816. The defendant went again, with 
other writs, on the 23d of said March, to attach the same prop- 
erty, but was prevented, by the locking the store, by Cardttl and 
said receipters. March 35th, 1818, Severance the other consta- 
ble, went with eight writs against Cardell, and, with the consent 
of Hcnej/i Rawson and Cardell, took the same goods, being, as 
the court understood the case, all the goods in said store, and 
he took the same receipters, and left the goods in the store, and 
Cardell or his clerk went on with sales as before. 

It is unnecessary for the court now to decide, whether upon 
these facts Walbridgej the defendant, could maintain his lien on 
the goods^ to the entire amount of his attachment, and could 
have regained the possession of the goods from the receipters 
and Cardell, notwithstanding the attachment of Severance ; for 
the attachment by Severance created in him a lien upon the 
goods, at least to hold subject to the prior attachment of JVal" 
bridge. Walhridf(e still had his remedy against the receipters, 
had they remained good and responsible, and had the suits com- 
menced by his attachment been regularly pursued. But, it seems 
by the case, that on the 20th of May following, Hovey and Rawson 
became in failing circumstances, and Severance, with consent of 
them and Cardell, took possession of the goods, being the same 
described in the plaintiff's declaration, and began to take an in- 
ventory and put them into boxes. While he was doing this, tlie 
defendant Walhridge came with his teams, and forcibly took 
away three boxes of the goods, thus put in boxes by Severance, 
and was prevented by Severance from taking anv more. On the 
22d of said May, Severance and Walbridge believing that the 
goods were of sufficient amount to satisfy all the claims of the 
attachrng creditors, made an agreement, by which all the goods 
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ftttaichod were put ipto tbe store of Mos^m D. RMmmii for keep- ^ j^S^J^ 
ing, aad, shouM there be any loss, each of said constables was to iS37. ' 
]^ar bis proportion of the same. All the writs were returned, ^^^v'"^^ 
%ud th^ actions entered and continued, at Juno term, 1816, to ^"*^^''' 
tbe Pecember term following.^ Had the actions all remained v^aibridfy. 
in pourt till judgments and executions were obtained, probably, 
as the event proves that the goods were insufficient to pay aij 
the debts, the officers or the creditors who employed them) must 
have shared the loss. 

But it appear?, that on the 2A day of August, 1816, Cardell 
confessed judgment on all the demands for which Walbridg^ had 
attached the goods, and executions were taken out and delivere4 
to fValbridge, who, in a d^y or two, went with the posse^ and 
took the goods, and sold them on these executions. Afterwards, 
at the December iettfk of the court, those suits, in which fVal' 
bridgt had made the service, were discontinued, while the other 
ereditors, who had employed Sevtrana^ obtained their judgments 
and executions. 

Tbe Court entertain no doubt but that the taking of these 
confessions discharged the original attachments in the suits, and 
destroyed the lien Walbridge before had in the goods, and left 
them subject oi>ly to the attachments made by Seoerance* 

It further appears in the case, that Walbridge's sale of the 
goods was made September 16, 1816 ; that the avails were ap-* ' 

Elied to pay the demands for which he had attached, leaving a 
alance, which he applied in part payment of an execution in 
bis custody, in favour of one Rogers against said CardelL That 
Severance died September ^i, 1816, and Matthew Severance was 
appointed administrator upon his estate, and that the creditors 
took their executions from the Ikeember court, delivered them 
to w officer regularly ^nd within thirty days, and within the 
same time caused %]emand to be made for the goods, of the de- 
fendant, and of Ri^wson ^nd Havey the receiptors, and of the ad- 
ministrator of Se^^rance^ but jthey were not delivered. By all 
this, tbe lien of the creditors, for whom Severance attached, had 
Wome perfect upon the goods. And there was a clear right 
of action in favour of Severance^ bad be been alive, against fral- 
k^idge, for the goods, as he had taken and sold them after his 
original lien had become extinct. Had he only taken them and 
not afterwards sold them, possibly some doubt mi^ht have arisen 
out of their joint possession, at the store of Moses Z). Robinson. 
But as be forcibly took them with the posse^ and afterwards sold 
them and applied the avails to pay the other debts of Cardell^ 
and all this while Severance was living, we are agreed, that un- 
der these circumstances, Stoerancei after the sale and before his 
death, had a good cause of action against the defendant, for thus 
converting the goods. 

But upon the remaining point, whether HaM, the present ad- 
ministrator of Set^erance, can maintain the action, under all the 
circumstances that now appear in the case, one of us has enter- 
tained some doubt. 
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'jS^SryT* '^ ^^ objected, that the lien of the creditors for whom Sever- 
1897. ' ance attached, is lost, by their not presenting their claims before 
^-•^"^/^^ commissioners* There was no claim thus exhibited, nor is it 
Baii,AAB>r easj to conccive what claim there was to exhibit. He, in his 
w«ibrid|ft life time, had been faithful, and not gailty of any neglect. If 
he had been, and the claim sounded in tort, and his estate not 
enriched by it, such claim could not have been supported. Pos- 
sibly it might, had he been a sheriff, on his official bond ; yet that 
would seem difficult, for there was no cause of complaint against 
him at his decease. But in answer to all this, it is said, and so 
the majority of the Court think) that the several creditors, by 
reason of the attachments made by Severance on their writs, and 
the letting go of the opposine lien, if there was one, by the con- 
fessions, obtained a security (or their debts, to the amount of the 
property taken by the defendant from the store of Moses D. Rob- 
inson^ that these creditors have been guilty of no neglect to 
the prejudice of their lien. They have not only pursued their 
actions to final judgments and executions, but have delivered 
their executions to a proper officer, and caused a demand to be 
made for the goods, of the administrator of Severance^ who stood 
in his place, and who would have had the control of the goods, 
had they not been taken away by the defendant ; also a demand 
upon the receipters, and even upon the defendant himself. The 
plaintiff, therefore, as administrator of Severance^ has a right of 
* ^ 4^- action to recover for these goods, for the benefit of those credit^ 
^ ^ . ^ •/ prs. He pursues the action for them. I doubt whether, if he 
^'^^ ' 'should refuse to let them use his name for this purpose, this 
, Court, as a court of chancery, ought not to compel him so to do. 

• Tike, defendant was very imprudent in taking the goods as he 
diid, iiiikss he first had a full indemnity, which the law author- 
ized him to require of the creditors who employed him, before 
he encountered the risk of taking the goods.* 
' -Judgment must be entered for the plaintiff, and, according to 
the agreement stated in the case, the amount of the defendant's 
sales, made September 16, 1816, being $3,169,71, is to be tak- 
en as the fair value of the goods. That sum is less than the 
amount of the claims of these creditors, therefore, interest must 
be cast upon that sum from that time, and added to the sum, 
and the amount must be the present judgment. 

Judgment for the plaintiff. 

Skinnbr, Ch. J. having been of counsel io the cause, did not 
sit on the trial. 

HilandHallj MUo S. BmnettznA H. Everett, for the plaintiff. 

Truman Squier, G. A. Davis & C. Langdon^ for the defendant. 
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RUFUS CONABLS VS. J AMES BUCKUN. mndkam, 

^ fWnniai7) 
18B6> 
Di t tum CotU in diArtnt miu, and l ec u w ud btfbra diAvent eourtt, betmen tks Moai pctUes, 

may, on motioOf be oflTwt in a eooit of law. So, wliere tlie ooati arose between diffexent partiw oo 
the record, if the real parties in interest are the same. And this depends not on the statutes of 
elbete, hot on the general jorisdietion of the ooort orer the suitors m it All applications of this 
nataie, however, are to be considered as addressed to the diseretion of the court, and are to be altow- 
ed only where theset-off is justified by the eqnity^of the case, and oo such terms as justice may re- 
quire: 

Bat, Beldt that in as much as costs in e^anesry do not necessarily follow suit, there must be not only / 

a decree in fammr of the party, but there most also be an express order or decree for his costs, er 
. they are lost, and cannot be afterwards taxed and made the subject of an oiflset in a court of law: 

THIS actioD was brought on the covenants contained in a 
deed, executed by the defendant to Rufus Conabk. The cove- 
nants having been assigned to William Stark^ the action was in- 
stituted and prosecuted for his benefit, as assignee. The de- 
fendant in the first instance, pleaded in bar of the action, a re- 
lease of the covenants from Conable* Starkj the assignee, ex- 
hibited his bill in chancery, to set aside the release, on the 
ground that it had been fraudulently obtained, after notice of 
the assignment, and obtained a decree in his favour. The de- 
fendant then obtained leave to plead anew in this action, and on 
other plea and other grounds recovered judgment for his costs. 
A rule was obtained upon the defendant, to show cause why the 
costs of the suit in equity should not be set off against the costs 
recovered in this action. ^^ <%^ K t^ ^ 

Everett, for the defendant, now showed cause, and insimcl^K'^ ^^f} 

1. That costs in chancery cannot be ofiset against colts ac- i<\aT \ 
cruing in a court of hiw. ILAW 8f HOOU 

2. That no offset can be made between others than parllsco 

the suit. I t^iBKAB^ 

3. That an identity of interest in the present case is not sUuT^ 

4. That it appears from the record of the suit in chance 
that there was no decree for costs. 

5. That the plaintiff had no cause of action, and ought there- 
fore to have had no costs in chancery* 

Hubbard, contra, cited Emden vs. Darbjf, 1 .AT. 12. 22. — Hall vs. 
Ody, 2 Bos. ^ Pul 28.-6 Joe. L. Die. 67.— Ham. Dig. 582-3. 

Prentiss, J. delivered the following opinion of the Court. 

Whatever doubts may have been once entertained on the sub- 
ject, it seems to have been settled for half a century at least, that 
the courts of common law have an equitable jurisdiction, inde- 
pendent of the statute, in cases of set-off, and that opposite de- 
mands, arising upon judgments, may, upon motion, be set off 
against each other, whenever such set-off is equitable. {Mills vs. 
Oixbbf Bull. J^. P. SSe,— Roberts vs. Br^s, Barnes, 146.— 
Barnes vs. Crafier, 2 W. Bloc. 826.— JBarfcer vs. Braham, 2 W. 
Bloc. B96.— Mitchell vs. Oldfield, 4 T. R. 123.— O'Gmmr vs. 
Murphy, I H. Blac. 6bl.—Hall vs. Ody, 2 Boss, fy Pull. 28.— 
GlaisUr vs. Haoer, 8 T. R. 69.) In Mitchell vs. Oldfield, Lord 
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^^l^j^ Kemon said, that it did not depend on the statutes of set-off, but 
' on the general jarisdictioa of the court over the suitors in it ; 
that it was an equitable part of this jurisdiction, and had been 
frequently exercised. And the authoritr of the court is not 
confined to judgments in the same court, but extends equally to 
the case where the judgment asked to be set off, is recovered 
in a different court. In Barker vs. Braham^ the plaintiff recov- 
ed judgment in the common pleas against the aefendant, who 
had recovered judgment in another action, in the King^s bench 
against the plaintiff. On a motion by the defendant, that the 
judgment might be set off against each other, De Orey^ ch. J. 
said he was tor allowing the motion, but desired it might be re- 
membered, that it was the case of one judgment against another, 
and must be distinguished from settine off of private debts, upon 
which no judgment had been obtained. In Hall vs. Ody^ it was 
objected, that the judgment moved to be set off being recovered 
in the King's bench, and so in another court, the set-off could 
not be allowed,"but the court overruled the objection, saying 
that a set-off had been allowed between costs in a court of equi- 
ty, and costs in a court of law. In this state, it is provided by 
statute, '^that when there are mutual judgments recovered be- 
tween the same parties in any court, such court may, on motion 
of either party, offset such judgments against each other, and 
execution shall issue for the balance only." (Cony). siaU ch. 7, 
Ao. 1, sec. 86.) But this provision, being merely affirmative, as 
far as it goes, of the power previously possessed by the court, 
and containing no negative, express or implied, is not to be con- 
strued to abridge the equitable jurisdietion of the court, or to 
prohibit a set-off in any case, authorized by the usage and prac- 
tice of the courts of common law. Where the judgments ajne in 
difierent courts, or the demands arising upon them are not strict- 
ly mutual, it may be reasonable, and indeed, Justice may often 
require, that tbev should be set off against each other. A jud|;- 
ment recovered by the defendant, after the commencement of 
the plaintiff's action, although on a cause ckf action praviously 
existing, cannot be pleaded as a set*off in that action ; (Ewm$ va. 
Pros$tr, 3 T. R. 186 overruling Reynolds vs, Buring. Doug. 113, 
n.) yet tbens may be the strongest equity to set it w against the 
judgment, which the plaintiff may recover in such action, al- 
though the judgments are not in the same court, if a judgment 
is recovered against several defendants, and one of the defend- 
ants recovers judgment in a cross action against the plaintiff in 
the original suit, justice may require, especially if the plaintiff 
in Ae origfnal miit is insolvent, tiiat the latter judgment should 
he set off against the former, as was done in (be case of RAeris 
vs. Briggs. So, circumstances may render it equitaUe, that the 
amount of ajudgoient due the defendant from the plaintiff and 
another, should be set off against a judgment recovered by the 
plaintiff against the defendant, as was allowed in Miiehell vs. 
Oldjkld. A judgment against several persons, is a debt due 
from each, and may be enforced against each ; and in the cases 
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Ibenttoii^, the reipectlv^ debts #ere equiteUy paid, by Betting 
off oM against the other, withodt doing injustice to either party. 
By the exercise of this equitable jurisciction, the court are en* 
abled^ in a cheap, expeditious, feind conirenient mode^ to do jus- 
tice between parties in cases, which may not come strictly with* 
in the provisions of the statute. All applications of this nature, 
however, are to be considered as addressed to the discretion of 
the court, and are to be allowed only where the set-off is justifi- 
ed by the equity of the case, and on such terms as justice may 
require. Thus it is the settled practice of the court of Eingis 
bench, that the attorney's lien upon the judgment of his clienti 
shall, upon his application, be first satismd, before the opposite 
party is permitted to set off any judgment which he has wiain* 
ed* The rule appears to be otherwise in the common pleas; 
but Lord Eldon observed in Hedl vs. Ody, that the rule stood in 
contradiction to the practice of every otiier coort, as well as to 
the fHrincipIes of justice. It seems reasonable that the attor- 
ney's lien should be firot satisfied, and unless it is, that, as well 
as any other equitable circumstance, may be sofficleot to pievettt 
the interference of the court. If payment of the judgment aric- 
ed to be set off is set up, and becomes a questionable fisict, the 
court probably would not determine it in ^s summary way. 

It is uiged as an objection to the set-off in the present case, 
that Stark is not a party on the record in this action. This -ob* 
jection appears to be obviated by the principle settled in tke 
case of (yConner vs. Murphy. Murphy, who recovered judg- 
ment for his costs in that action, had brought an action of trover 
against one CyLaughlin for a ship, which was the property of 
(yConner, and of which O^Laughlin was master. Im latter ac- 
tion was defended at the expense of O^CcnMr^ and judgment 
was given in it for the defendant for his costs. A motion being 
made to set off thejudgment in the two actions. Lord LougKbor^ 
ough said, that O^Conner was equitably entitled to tiie costs in 
the action against OPLaaghlin^ and the set-off was allowed. 
This case decides, that a person who is equitably entitled to a 
judgment, may set off such judgment, though his name is not on 
the record ; and upon the same principle, a party may set off a 
judgment in his favour, against a judgment recovered by the de- 
fendant in a suit, in which he was the real, though not the nom- 
inal plaintiff. This action was prosecuted in the name of the 
plaintiff on the record, as the trustee of Stark, and at his expense 
and for his benefit ; and the costs recovered by the defendant, 
though the judgment is in form against another person, and in 
reality and in substance a debt against Stark, and belong to 
him to pay. Viewed in this light, and considering that the suit 
in equity was brought to protect his right, and in aid of the ac- 
tion at law, the objection cannot prevail. 

But on inspecting the files and records in the suit in equity, 
akbongfa it appears that Stark obtained a decree in . his favour, 
fliere does not appear to be any order or award for costs. It n 
insiMed, however^ thilt the costs follow of course, without any 
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order, and may now be allowed and taxed. It it true, that Lord 
EUon has frequently expressed bis regret tbat tbe costs did not 
follow the event of the cause. In Vancouvtr vs. Blist^ 1 1 Vesm 
462, be observed, tbat it would be a most satisfactory doctrine, 
if he wall at liberty to say, that in every species of suit, tbe rule 
that prevails universally at law, that the costs shall abide the 
event, was established in equity. And in Staines vs. Morris, 18 
Ves. 16, he said it was in many cases hard that costs should fol- 
low the event of a cause ; yet all his experience had persuaded 
him, that it was much to be wished that the course of the court 
was so. It seems, however, to be established, that costs do not 
fdways follow the event of the cause, but are awarded or not, ac- 
cording to the justice of the case, in the sound discretion of the 
court. To determine the question of costs, therefore, if we 
were at liberty to enter into it on a motion addressed to us in 
chancery, it would be necessary to investigate tbe whole merits, 
and consider all the circumstances of the case. But it appears 
to be settled, that if a final decree is silent as to costs, they can- 
not be granted on a subsequent application, unless there is a re- 
hearing on the merits. {HerU vs. Ureenbank^ 1 Dick* 370. — TrtP- 
vis vs. fVaUrSj 1 Johns. Ch. R. 85.) In all cases, costs must be 
expressl V awarded, or they are lost. As there appears to be no 
award of costs in the suit in equity, against the defendant, there 
is no ground for the present application, and the rule must be 
discharged. 

Rule discharged. 

J. if. Hvbbardi for the plaintifil 

H. Evtrttt^ for the defendant. 
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Benjamin Flitchsr, defendant below, vs. Harry Baxter, 

plaintiff below.--/JV* ERROR. 



iM«U— Pteliat, witoMMi, and bail em priviletad fron tfiMt doiiiif ik&kt 
upon a oooit, or bafim aiif tribona] rittinf in tha natora of a ooort, in tho adniaialratioB of ja^ 
tieoi and in foinf to and raininiog ftom it, wlietber eompelled to attend or not. 

Tha arreat of ooa liaying apaeial priTikfa or exemption from arreit, ia not void, but voidable 
maraly. 

Tbia apeoial exemption ii not matter whieb can be pleaded and pat in iaaoe to tbe jwy, but ia tbe 
fToaind of a motioni if addieaied to tbe eonrt in wlioee protection tbe peraoo ia, or, if otberwiaa, 
probably of hab§ag eorput ; and it ia in tbe diaoretion of tbe eoort, wbetber to discbarge or not. 

BOdr^ThMi wbere tbe principal waa arraited wbile attending a eonrt aa a witneaa, and did not 
claim bb privilege, bat gave bail, it waa a waiver of tbe privilege, and coold not be made tbe 
groond of a defenoe, in an action againat tbe bail 

THE original action was a scire facias^ brought by said Bax- 
ter against said Fletcher, as bail on an original writ in favour 
of said Baxter, against one J^orris. To this scire facias, FUtdur 
plead in bar, tbat when JVorrif was arrested on said Baxter's 
writ, he, J^orris, was attending a Justice's court, at Sharon, as 
a witness for said FUtdur, and bad gone from Woodstock there 
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for that purpoie only; and tiiis known to said Baxter. Yet, ^£;^^; 
be caused JvWm to be arrested, in violation of his privilege ; ism. 
to relieve from wbich arrest, this bail was given. To this 
plea Baxter demurred, and there was a joinder in demurrer. 
The judgment of the county court was, that this plea in bar ^^ 
was insufficient. It was to reverse this judgment, th^t the pres- 
ent writ of error was brought ; and the general error was as- 
signed. Plea, in nulh est erratum* 

Hutchinson^ for the plaintiff in error. This plea in bar is 
attempted to be supported on the sound principle, that a man 
can gain no rights bj his own wrongful acts. We tite a case 
from 2 Maule and Selwin^ 239, which is as follows : — Ward sued 
several actions against Rhodes^ and Brumfit and Eastwood were 
his bail to the sheriff. The plaintiff obtained judgment in his 
several actions, took his executions, and, knowing Rhodes to be 
in custody on criminal matters, (and therefore capable of being , 
arrrested on his executions) procured the sheriff to m^ke a non'^ 
est return on his several executions, so as to charge the bail. 
ffard pursued his several writs of scire facias against the bail, 
and obtained judgment in each, against the bail, and collected 
his money. On motion of the bail, the court set aside the judg* 
ments, executions, and levies, and ordered the money to be re- 
stored. This is not on the ground of privilege, but on the 
ground that the plaintiff procured his cause of action against 
the bail, by his own wrongful act. The same was decided in 
16th ot Easfs R. 2d p. Burke vs. JIfatne, et al. bail of Benton. 

That parties and witnesses are privileged from arrest on civil 
suits, when necessarily attending on courts of justice, and in 
going and returning, has been so long and so fully settled, that 
little controversy upon that subject occurs in the books. But 
where the privilege is fully acknowledged, disputes have arisen, 
whetlflb'^certain persons are entitled to it, and how they may 
take advantage otit. It is sometimes called the privilege of the 
' court : but it always applies for the benefit of the person ar- 

rested.-— PAt7Sp»' Treatise on Ev. Vol. l,p. 6, shows, the privi- 
lege extends equally to a witness attending by request of a party, 
as one regularly summoned.—- In the case of Wallingham vs« 
Matthews^ 1 Com. L. R. 412, this privilege was extended to the 
creditor, attending the insolvent debtor's court, at Westminster; 
and, on motion, the bail-bond was ordered to be delivered up 
to be cancelled.-- >-In the case of Tafi vs. Hoppin and Hoppin^ 
Anthonys Nisi Prius^ p. 1 87, service was made on one defendant 
I only ; and the other voluntarily appeared in the suit, and, be- 

ing arrested, was discharged on common bail— -and see note to 
do. on page 189, and cases there cited. — In Col. Fitt^s case, 2 
Comens^ R» p. 443, reported more at large in Strange; the court 
admitted the privil^e, but doubted whether they ought not to 
leave the party to plead his privilege, and not discharge on mo- 
tion. Ten Judges, however, agreed to discharge on motion. 

In the 2d of Barnwell and Alderson^ 234<fc p. the court doubt- 
ing whether Battinef a gentleman of the King's privy chamber, 

29 
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was by that office priYilcged from arrest, the officer ha?iiig sick- 
ened and almost aied, reftiaed to discharge him on motion, bot 
left him to his writ of privilege, that the point might be sol- 
emnly determined on record. 

As to the general power to discharge on motion, we also cite 
4 DalL R. 387, HurtU case. 

Hence we contend, that a discharge on motion is not the 
only, nor the original method of claiming privilege, bat admit- 
ted, through the inadequacy of other methods, for speedy relief 
from unjust imprisonment* 

But we say a plaintiff gains no right by such an arrest of a 
privileged person. The imprisonment is unlawful. The bail- 
Dond is, virtually, obtained by duress of imprisonment. And, 
in whatever way the question arises, the courts decide against 
the attaching creditor and his security. In the case above cit- 
ed, from 1 &m. L. £• 412, the court ordered the bail-bond to 
be given up to be cancelled. 

In the case of Sptnu vs. Stewart^ 3 EusiU /2. 89, thb privilege 
was extended to the party attending an arbitration, and the 
court ordered the bail-bond to be delivered up to be cancelled ^ 
and as the plaintiff^s attorney knew of the privilege when be 
caused the arrest, he was compelled to pay the costs of the mo- 
tion. 

Thus far we have noticed cases, where the question was 
raised, by and on motions. In Douglas* i2« 671, TarUon vs. 
Fuher^ and others^ Lord Mansfield says, (in speaking of a sheriff 
with process against a privileged person) be is not bound not 
to arrest. If he chooses to take the trath of the facts upoa 
him, and not arrest the party, be may ; and the surrender, ^» 
(that is, the ground of privilege) will be a good return ; but 
he will be answerable-— that is, will be angwerable for |fae tmtb 
of bis return. '"'^ 

In the 1 1 John. /2. 433, Ray^ et al. vs. HogAoony in error, it 
was decided, that the plaintiff had no right to maintain an ac- 
tion against a constable, for sufieriog an escape of a debtor, on 
execution, who is privileged from arrest. 

Said last point was also fully decided in the case of jirding 
vs. Flontfy et al. in 8 Term K. 534, with only the difference, 
that the arrest was upon an original writ, not on execution. 

In 2 Johns. Ccuet, 49, PerciviU vs. Jonoij and 3 do* 85, Has vs. 
JIforgan, it was decided, that an action lies against a justice of the 
peace, for issuing an execution ajpjainst the body of a person priv- 
ileged from arrest, in the state of New- York, by having a family. 

So in 11 Johns. R. 444, Curry vs. Pringk^ it was decided, 
Ihat trespass lies by one privileged from arrest, against a party 
at whoae instance a warrant was issned by a justice of the 
peace, by which the plaintiff was arrested. 

In the case of TmoihyFoUett vs. DafM Rogers^ decided by. 
the Supreme Court, in Chittenden County, July term, 1821, 
the defendant jJead in abatement, that he was arrested on the 
writy in violation of bis privilege as suitor, &c. General de- 
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rnurrer, and joiDder.*-The Coart a(]^udged the plea sufficient, fJHSSi^ 
and abated the writ. ^^ 

These authorities support the plea in bar on every point. We 
therefore hope, that the jodgment of the county court, which 
rejected said ptea in bar, will be reversed. ^*^^ 

Colhtmtry Contra. The questions in this case are as follows, 
to wit : 

Ist. Is the protection of a witness from arrest, while attend- 
ing^ court, a matter of right on which he tnay imiftf 

!2d. Most this right be asserted at the time, and before the 
same court he is attending ? 

3d. Can the bail, when afterwards sued, make defence that 
his principal was so entitled to have been protected ? 

To what extent the protection of a witness, or a suitor, firom 
arrest, while attending court, is a matter of right, on which he 
may insist ; is a question which most not, under the name of 
privilege^ be confounded with those permanent privileges of 
parliament, foreign ambassadors, certificated bankrupts, soldiers 
of the army, &c. for this important reason, that while the latter 
are permanent, the former is briefly temporary, and should be 
claimed and efiected at the time, that the creditor may have the 
lawful use of his legal process, immediatelv after the occasion, 
which suspended it, ceases. It is therefore to be borne in 
mind, that all those cases in the books relating to permanent 
privilege, are altogether aside from this case. 

This distinction being made, we come to consider the nature 
and extent of this protection of suitors and witnesses ; and the 
first important point which occurs in all the cases, is this, — the 
arrest is viewed merely as a contempt of the court, before which 
the witness or suitor, attending, is arrested ; and it is no farther 
a privilege, or protection, than the same court has power and 
inclination, on application to its discretion, to make it so, at the 
time. 

This is apparent, both from the manner in which the relief 
is afforded, and from the constantlv repeated expression of the 
decisions. The earliest method of relief, after the writ of priv- 
ilege, was by habeas corpus; but the more modem method is, 
by the summary process of motion and rule. The proceeding 
by hahtas corpus^ and by motion and rule, is ever a proceeding 
by judicial discretion, and can never be appealed from. It is, 
therefore, apparent, that if this protection was a matter of priv- 
ilege and right to the individual, on which he could insist, its 
inforcement would have some more substantially recorded form, 
which could have been appealed from and inforced, by the tri- 
bunals of dernier resort. But this is also apparent, from the 
uniform expression of the courts in their decisions, that it is 
merely the privilege of the court, and not of the witness or 
suitor, that the witness be protected from arrest ; and that an 
arrest is merely a contempt of court, which the same court, ap- 
plied to at the time, will correct, or not, as that court shall judge 
proper, in its own discretion. — 2 Wm. Black. /?. 1193.— -4 T. 
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A. 877.<-l Hen. Blade. R. 6S6.^Salk. 544 — 3 Man. H 888.— 
AfUhon's JV. P. 187. 

In the exercise of this discretion, diflferent courts, and the 
same court, at different times, haye token a greater or less lati- 
tude. In the case in Salkeld, the court said, a witness attend- 
ing voluntarily, without process, as Xorris did in ike caee nam 
unider co»utdera/um, was not to be protected ; and the case ia 
Common Pleas, where the court said they would protect all 
bona fide attending without process, cannot he considered as 
overruling the case in Salkeld, as it was a case of bail, and, 
therefore, said in relation to persons necessarily attending, for 
whom there is no process. If, therefore, in this case, Jvomt 
had applied to the justice, and the justice had power to relieve 
him, and even had refused, his decision would have been fully 
supported by authority, and would have been final, as it could 
not have been appealed from, and of course cannot be revised 
in this manner. 

One court, however high and respectable, cannot administer 
the diecrttianary powejf of another, and, is not to be applied to 
for redress, because another tribunal does not protect itself and 
suitors from contempt ; more especially, as in this case, where 
that other tribunal has been passed over in contemptuous si- 
lence, and never asked to assert its dignity. This, though ap- 
parent from the nature of things, is made clear by decision.—- 
1 Wms. Abr. 674.-4 Ttrm R, 377. 

This proves three things : Ist, that an arrest of a witness or 
suitor is no breach of hu privilege, but a mere contempt of 
court. 2d. That relief, if any, must be given by that court, and 
no other. 3d. That another and higher tribunal will give no 
relief, even if the lower court has no power to do it. 

We come now to the consideration of the third question in- 
volved in this case. It is considered a principle of law, that 
the bail can never avail himself of any advantages, which the 
principal could have asserted, and has neglected, In all those 
cases where the bail has been set aside for previous irregulari- 
ty, or the debtor discharged, to be found in the books, it has 
ever been by measures taken by or at the solicitation of the 
principal. To overturn this barrier^ would necessarily open to 
the bail, when sued, every defence which the principal might 
have made, in the original suit, and the whole case thus be sub- 
ject to be reviewed. This would be of most dangerous tenden- 
cy, especially when those advantages are merely temporary 
personal privileges of the principal, waived and submitted to, 
by every acquiescence which silence and tacit neglect, long 
continued, could imply. That bail shall claim no such neglect* 
ed privileges of the principal, is in strict consistency with the 
presumption of law, that the bail is secured and indemnified by 
the principal. 

pREMTiss, J. pronounced the opinion of the Court. It is a 
general principle, that parties and witnesses, and, indeed, all 
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who bave^ any rdation to a. cauie which calla for ^Ir at- ^^^ 
tendance in court, as bail, are privileged from arrest, daring '*in& 

their attendance upon court, and ingoing to and retiiming from ^ ~ 
it, whether they are compelled to attend or not.— Afeefctnt vb. 
Smift, 1 H. Black. 036.--1 TiJUPs Pr. 173* And this privilege, 
it seems, extends to a witness or party, attending, before any 
tribunal sitting in the nature of a court, in the administration 
of justice; as before a reference under a rule of court, before a 
master in chancery, or before commissioners of bankruptcy.—- 
Arding vs. Fltmtr^ 8 T. R. 534. — Spmu vs. Suwart^ 3 JSost, 89* 
There is no doubt, then, that Norrisj the principal, while at- 
tending as a witness before the justice's court, was privileged 
from arrest, and that his arrest, while so attaiding, was a vio- 
lation of his privilege. But the question is, whether having 
given bail, and suffered judgment to pass against him in the 
original suit, without claiming his privilege, bis bail can avail 
himself of it, and plead it in bar to the scire JactOB* 

It appears to be well settled, that the arrest of a person, who 
has a special privilege or exemption, is in no case void, but 
voidable, merely; and that an action of false imprisonment will 
not lie against the officer, or the party suing out the process.— 
TarlUm vs. Fi$her^ Ihug. 671 .--Cameron vs. Idglufoot, 2 W. 
Bloc. 1 1 90 — Reynolds vs. G>;», 3 Caines^ R. 267. The cases of 
Percwal vs. Jones, 2 Johns* Cos, 49, and Curry vs. PringUj 11 
Johns* R. 444, which are relied upcm as establishing a contrary 
doctrine, merely decide, that a party may be liable in trespass, 
who extends the power of a court of special and limited juris- 
diction to a case to which it cannot be applied, and do not at 
all impugn the principle already advanced. In Gzmeron vs. 
lAghtfooi^ where the question was much considered, it was held, 
that in case of the arrest of a witness attending court, the writ 
was not void, nor the arrest illegal, but improperly timed only ; 
and the court said, that the privilege of the witness was not 
considered the privilege of the person attending, but of the 
court which he attends. The same view seems to have been 
taken of the subject, in T^mder vs. Williams^ 4 T. jR. 377, 
where it is said, that the discharge of the party privileged, is 
founded on the contempt of the court, by arresting him while 
giving his necessary attendance upon it. The privilege, iu 
whatever light it may be considered, is merely temporary, and 
is allowed only on account of the necessity of the party's atten- 
dance, and for the sake of publick justice. In general, when a 
party or witness is arrested in violation of his privilege, the 
court will discharge him. The application, however, is to the 
discretion of the court, and they will allow it or not, under a 
consideraton of all the circumstances. The party may not 
have come honafide^ or may have been guilty of negligence, in 
not availing himself of his privilege of returning in due season. 
These, and other facts, connected with the inquiries involved 
in the application, are to appear by affidavit ; and the oath of 
the party himself may be often, if not always, necessary, to sat- 
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iify the coort The pri? ikge. ther^re, is clearly not a matter 
which can be pleaded and put m iasoe to the jury, but it only 
grooad for a niotioD, upon which the coart are to decide* In 
DanmUjf vs, Dimn, 1 J9ort* and PuU. 45 BuUer, J. said^ that it was 
of importance to the puhlick, and to the profession^ to put an 
end to attempts to introduce upon the record questions of prac- 
tice, which cannot be considered as legal defences, but which 
belong rather to what may be called the equity side of the 
court* No case is to be found in the English books, in which 
the privilege of a party or witness has ever been the subject of 
a plea, either to the process on which he was arrested, or to 
an actiooi against his bail ; nor is any intimation any where 
given, that it might be so pleaded. It has uniformly been 
treated as the ground of a motion only, and as resting in the 
discretion of the court, whether to grant it or not And the 
iq>plication is either to. the court under whose protection the 
party is, or to the coort out of which the process issues. If to 
the former, they can order his discharge ; if to the latter, they 
may order his discharge, if he is still in custody, or if the arreat 
was on nuitu procesi^ and he has given bail, may order an exom- 
ereiur to be entered as to the bail, as was done in the case of 
Spence vs« Steward In vacation, the remedy in England is by 
ai^lication to one of the judges for an order of discbarge ; but 
here, probably, it is by habtas corpus* 

But, admitting that the remedy is not exclusively by motion, 
and that the privilege of a party or witness may be pleaded, 
yet it is the privilege of the party himself, and he may waive it 
if he pleases* If the arrest is not void, but merely voidable, and 
the party neglects to avail himself of bis privilegie, at a proper 
time, and in a proper manner, it must be considered as waived, 
and neither he nor his bail can set it up in any collateral action* 
It is true, that an officer is not bound to arrest a privileged per- 
son, if he chooses to notice the privilege ; and his neglect to do 
it will not form a ground of action against him. This was de- 
cided in the case wArding vs« Flower , and is the whole extent 
of the decision in Roy vs. Hogthoonij 11 John* R» 433. But al- 
though the officer will be justified in not serving the process in 
such case, yet, if he does serve it, and makes return of the ar- 
rest, he cannot set up the privilege of the party in defence to 
an action for an escape againsi him. In Bull vs. Steward^ 1 
Wils. 255.-— 2 Sound. 101, y. n. 2, it was holden, that, in an 
action for an escape on mesne process out of an inferiour court, 
against the bailiff, the defendant could not take advantage of 
any error in the process, of which the defendant below might 
have availed himself. And in Cable vs. Cooper^ 15 John. R. 153, 
it was determined, that tho exemption of a person from arrest, 
on the ground of a previous discharge from imprisonment, for 
the same cause of action, was a privilege which the party might 
revive, and having omitted to plead it in proper time, it was 
waived, and was no justification to an action against the sheriff 
for an escape* In no case, where the matter is such that the 
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party might htjn availed hmuelf of it m tbe original mt, and 
haa waiwd it by hie neglect to do it, can it be taken adraniam 
ef, in an action either agMuit his bail or the eberiC In Com 
▼8. GHabt, 3 Mam, 193, Panona, Cb. J. aaid, that the eiemptio* 
of the defendant from arrest, in an acHon of debt open a ni^ 
ment, upon which be had been committed to jail, and discfaarg* 
•d on taking tbe poor prisoner^ oath, was an ezeanption in hia 
favoar, which he might waire the benefit of, by negiectiag to 
plead it. But the case of Brcwn vs. Gitchell, It Mub. 11, is 
more directly in point, and carries the doctrine of waiver fai^ 
tber than it is neceesary to extend it in tbe present case. 
That was an action on a bond given for tbe liberty of the pri- 
son yard, and the plea was, that the arrest of tbe debtor on tbe 
execution, was made while he was attending court as a party in 
a suit pending. Tbe court said, that the protection wUch the 
law affords in such case, is a penonal privilege, of which the par* 
ty entitled to rely upon it, may avail himself, to prevent or defeat 
an arrest; but if be waives tbe privilege, and willingly submita 
himself in custody to tbe officer, he canoot afterwards object to 
the imprisonment as unlawful, or as made by a void authority. 
And the court presumed a waiver and voluntary submission, from 
the fact of giving the bond. In the present case, the principal 
not only gave bail, but suffered judgment to pass against him in 
the original suit, without claiming or setting up am privilege. 
It must, therefore, be considered as waived, and cannot, in any 
view of the case, be a defence to an action against the bail. 

Judgment affirmed* 
Hutchinson, J, being of counsel, did not sit in the cause. 
Titus Huichimmif tor Ae plaintiff in error. 
Jacob CoUanur^ for the defendant in error* 
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SAMtTKL G. Bishop vs. CiEoaoB Bothwxll^ 



I, wkm ao iirat dflhat WW }»iiMl to tteaoQrtyH ma, by tte pmtiimt^th» 
the term ooly, and in ease of a nview or eeotimaiKei oiihev party mifbm» lL■lAkl9^pf 
ehange the ieioe to the eonntry. 
Irtheaot feaUitlontotheJadMaryMt, pMMd Nov. ISlh, ISM, (AM. 118,oft.T, JM^ 48^ the 



be tried in tha fom^ eoBft 

AT the last term of this Court, the issue of not guilty in this 
action, which is an audita quertlOj was joined to the Court, and 
a partial trial bad* The cause being continued, the defendant, 
at this term, moved to alter his plea, so far as to put himself on 
tbe country ; which the plaintiff opposed, and insisted upon 
proceeding to trial. 

PavNTiss, J* Heretofore, when an issue of fact has been 
joined to tbe Court, the general understanding has been, that 
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it was only for the term ; and in caae of a review or contin* 
nance, either party has been at liberty, as a matter of course, at 
a sabseqaent term, to change the issue to the country. This 
occasioned no delay or inconvenience to the parties, so long as 
Bothvdi 1^ jm^y ^^3g summoned, and attended every term of the Court 
But, as, bv the late judiciary act, no jury attends this Court, it 
is insisted that the practice ought no longer to prevail. On a 
just construction of the act, however, we think that this Court 
has no authority to try an issue of fact, butall such issues must 
be tried in the county court* This construction is strengthen- 
ed by the consideration, that the right of review is taken away 
in this Court, and exists only in the county court. But if this 
court were authorized to try the issue of fact in this case, yet, 
as the parties would not be entitled to a review here, we should 
for that reason permit the issue to be changed to the jury, and 
send the cause to the county court. 

Hutchinson, J. I am clearly of opinion, that this is one of 
the cases, which, by the act, is divided off to the county court, 
and that this Court has not power to try the issue. 

Motion granted, and the cause transmitted 
to the county court for trial. 

Skinnse, Ch. J. absent* 

Wnu Mattocks^ for the plaintiff. 

SeA Ga&mon, for the defendant. 



Chambbrlain vs. Chamberlain* 

iS^* FMitkMfbrdiTOfMwiJliMtbtooDtlaaMftoaAoiitttytoeoaBty. 

THIS was a petition for a bill of divorce. The Court hav- 
ing refused to grant the prayer of the petition, upon the testi- 
mony given on the hearing, Upham^ for the petitioner, moved 
that the cause be continued to the next term, to be holden in 
another county, with the view to an opportunity of procuring 
further testimony. 

The (Jourt denied the motion, and said they had adopted 
the resolution, no longer to countenance the practice of trans* 
ferring petitions for divorce from county to county. 
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Roawsu. Hinnr and Johatbait Htnrr, Aimers of Arad IhaU, de- S^**"> 
cMMd, M. JoasPB TrLEB and Willum n. SBAirkB. — IN 'i«o!^' 
CHAJfCERY. 



Om h«riii« BMttgsfBd WkiU Mrt t« imbm tto pftjraMrt of moum daa on a dty etrtain, tad abo 
Btadk aer$j eoodHioood for the payment of the eame notes, or, in eaae of failore, for the immnder 
of itkiU •en, without sKft or ttooble, the notet not being paid, JSTeU, tliat the elinender ought 
to t«w beep iMide in a iwnonrtle tine, er when reqneeted by the mortgagee. AndaoteqiMetai)- 
peaiiag, U «ae dt er ee d , tiukt tlie orator might redeem Biaek aere,by paying the oeelei and the in- 
lereec on ite noCoefkom the timo tJiey beoaae payable, andbyaswreoder of i^ita oert i but, that 
10 case of faHuta, both monoagei bo holdon for (he payment of the vktUiM and eoiti. 

JOSEPH TYLER being indebted to Arad ffuni, in the sum 
ef $3326 for borrowed monej, on the 25th day of June, 1823, 
ezeciited to him two notes of hand therefor, payable in one 
year, mfh interest payable annually. At the same time, he 
conveyed to said Atadj by a deed of bargain and sale, a tract of 
land in Taamihend^ called the home farm, and took from said 
Arad a writing, in which the latter agreed to re-conrey to him 
the said home-fitrm, on the payment of the notes, according to 
their tenor and eflfect* The said Joieph also simultaneously ex- 
ecuted to the said Arad a deed of another tract of land, in 
Townshend, called the Holbr0ok lot^ the latter deed to be void, 
oh condkion that the said Joseph well and truly pay the said 
notes, or else, in case of feilure, that he should surrender to the 
said Arc^i his heirs, &c. the said hmnefarmy without any suitor 
trouble. 

The notes not being paid when they fell due, 'the said Joseph 
gave notice to the said jf rod, that he should surrender, and was 
ever ready to surrender the home farm* About ten months af- 
ter the notes fell due, the said Arad being then dead, and the 
said Jo$q[)h having quit the home form, the orators took posses- 
sion thereof, and retain the same. Ajflermardsy the said Joseph^ 
by deed, conveyed the said Holbrodk hi to Shafter^ thq other de- 
fendant 

It did not appear that the said Joseph was ever speciafly re- 
quested to surrender the said home farm, either by the said Arad 
%«r the orators. 

The orators, avert ng the non-payment of the notes, and that 
the home farm had not been surrendered according to the con- 
dition of the moirtgage deed, prayed that the sum due in equity 
might be ascertained, and that on the non-payment thereof, &c. 
the equity of redemption in both said parcels of land, be fore- 
closed, &c. 

The cause was set down for hearing, and was argued upon the 
bill and answers. 

The following opinion of the court and substance of a decree, 
was pronounced by 

UuTqaiNSON, Cbancelior. This case has been heard upon the 
bill and answers, a recurrence to which shows the chief point 
of controversy to be^ whether the mortgage deed of the land 

30 
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F^^^r"' called the Holbrook hmdy of course holds that land for the paj- 
1337. ' ment of the whole moii^gage money, or onlj for the sorrender 
^-^"^^^^^^ of the home farm, as it is called. There seems no doobt, but 
iiinurc ai ^^^^ -f ^|^^ objoct of the bill were merely to foreclose the equity 
Tyler etai. q[ redemption of the home farm, the orators would be entitled 
to a decree of foreclosure ; for the writing given by Hunt to 7^ 
ler, converting his title into a mortgage, has never been deliv- 
ered up to be cancelled, and Tyler yet retains the right of re^ 
demption. 

The mortgage by Tyler to Hunt^ of the Holbrook land^ is made 
a part of the answer, and the condition is as follows : Provided, 
neverUuUss^ that if I the said Joseph^ my heirs, executors, admin- 
istrators or assigns, shall well and truly pay or cause to be paid 
to the said Arad Hunt^ his heirs, executors, administrators or 
assigns, two certain notes of hand, this day given by me to said 
jircul Hunt^ one note for (1500, the other ioT$\9SA^ and the 
interest annually ; or else, in case of failure, shall surrender to 
said Aradi his heirs or assigns, my home farm, containing two 
hundred acres, without any suit or trouble, this day conveyed 
by me to said Arad^ then this deed to be void, otherwise to be 
and remain in full force and e£fect/^ 

There is no time set at which \^e was to surrender ; hence, it 
should have been done in a reasonable time, or when requested 
by the orator* In fact, the very idea of a surrender of posses- 
sion by Tyler^ implies that Hunt should be there by himself, or 
agent, to receive possession. The surrender in this case re- 
quired also the delivering up to be cancelled, the writing which 
secured his equity of redemption. The conduct of the parties 
shows that neither of them attached much importance to the 
exact time of surrender. It does not appear, that ever Tyler 
was requested to surrender ; but it does appear that he gave no- 
tice to Hunt in his life time, and was ever ready, &c. to surren- 
der, and that he abandoned the home farm, and in ten months 
after the notes were payable, the orators took possession, and yet 
retain the same. Under such circumstances, equity will not 
warrant the.court in deciding, that the election to surreader is 
lost, by such a delay as appears. -^ 

But, according to the authorities cited, a court of equity shook^ 
not extend the time for doing a collateral thing, where the op* 
posite party is not in fault, unless they can decree that which 
will compensate the opposite party. It is urged, that this can- 
not be done, because the value cannot be ascertained in the 
present case. The bill states no fact of damage, no loss of sale, 
no diminution of value, after the notes were payable, till the or- 
ators took possession ; hence, no such damage or loss ought to 
be inferred. But the orators lost the use and occupation of the 
farm during that time, and for this they may be compensated, 
and for this the Holbrook farm should be holden as a pledse. 

Therefore, to meet all the difficulties in the case, and do as 
equal justice as possible, the Court decree, that upon the de- 
fendant's paying to the clerk of this court, for the benefit of the 
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orators, on or before the first Monday of June next, the taxable ip^Sfmry,' 
cost of this Buit, and the interest of the snm that was due upon ^^' 
the notes described in the bill at the time the same because pay- ^*^^v^^^ 
able, th»l^ interest to be cast during the ten months before the '^'^f '*'' 
orators had possession, and the interest on that sum, from the ex- TytorWo/. 
piration of said ten months till said first Monday of June, and 
delirer to said clerk, for him to deliver to the orators, to be 
cancelled, said writing signed by said Hunt^ securing to said 7^- 
kr the equity of redemption, the Holbrookfarm shall thenceforth 
be holden by Shafler^ free from all claim of the orators, and they 
shall release to him their right to the same* 

If there is a failure of said defendants to perform this, then 
the whcde mortage money (deducting the interest during^ the 
time the orators possess the home farm) and the cost shall be 
paid on or before the second Monday of Februafy, 1638, or the 
equity of redemption of both farms be foreclosed. 

Jcnathan Hunt, solicitor for the orators. 
Charles Phelps, for the defendants. 



EUAS HoiSINOTOV V#. EujAH HoiStNOTOV. ^ 

The qnaatiob of implied aotioe of the ezieteoee of* prior oonveyaoeo of lend, fWnn the foot of thete 
being a <leod on record, can Iw carried no fiirther than wliere the atatuto place* it— The rocordiDg, 
therefore, of an onaeknowledged deed, ean have no other effect than the temporary effeet which 
theatatol* liaa ghen It; 

Theeomiaaler,htving pwv l eu ri j eieeiited lo hii notlMr a Itlh kwe oTthi Mlala, totakecAet 
upon failoce of hia otherwise aflbtding her aaupport in hia Ihmiij, aadaa ft flBemberof it, whieh 
waa roeordod, but never acknowledged : — In an action of covenant brokerv-AeM, that the mother 
eoold not eaforee the leaie againtt the covenantee, withoat ahowfaig actual knowledgo in him of 
ita exktanee, at thatinieefbietaldag thedeed; aad, that knowledge oooU he ifl^pll«C aefther 
from the fact of the reeord,orthe (hot of the mothtr'a leaidiag oo the premlaia with the oovenant* 
or, that having provioosly been her ordinary reeidenoe— «ndoonieqiiently, that the covenantor had 
not therein broken hie eovenaat. 

THIS was an action of covenant broken. The case, by the 
agreement of the parties, was, under a rule of Court, submitted 
to referees, who made a special report, in substance, as fol- 
lows :— - 

That the defendant did, at the time mentioned in the plaintiff ^s 
declaration, execute and deliver to the plaintiff a proper deed 
of the land and tenement therein described, and that said deed 
did contain all the covenants in said declaration ^et forth ; — that 
the plaintiff bath from that time hitherto continued in the pos- 
session and occupancy of said premises under said deed ; — that 
before the execution of said deed, to wit, on the 25th day of 
January, 1811, the defendant, and one Oliver Hoisington, being 
then the owners in common of said premises, leased the same 
to their mother, then Mary Houtiig(or>, widow, who is also the 
mother of the plaintiff, to have and to hold, durtng the time of 
her naiurcU life ; — ^that, to the said lease there was annexed the 
following memorandum, or condition, viz. 'The true intent and 
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'^^* aieaniog of aU oaftiea to the ^kote- wtitten Itiie, or iiMtcwmilt 
18, that ttie said f/tfofc H&itw^tom and 0(mr HoMivioB ^i^ to 
wagi» improve ai^d cafiy ow the aboTo Imie4 poiioiiiDa^ in all things 
HoiiSroii: th€| sama aa thoiieh tbe Mid lQaaeha4^n0t been eseciike4 All 
the mctiea to the aaid baae, are to live in and oecnpy the 
dwelling*hou0e, and all otter bQUdiaga, geneeally and m comt* 
Buou^ ^nd to live together as one cxMnmon family, having one 
common interest^ each one to do all in their pownr to promote 
the interests of the saase. AU debts dne to the e st a t e of the 
aaid EU^i Hoiffi^4on, deceaaed, (the late hodiand of the leasee) 
to be collected and a|iplied to the common interest, and all 
debts doe fron the estate to be paid out of the intoeal gener- 
ally. The said EUgah and Oimer hereby covumtnting and 
a^reejing, in a partieuliir manner, at all times hereafter, to fi»- 
nidi thje si^d Aferj^ under aU circamstances, both in sickness 
and in health, with a cmnfoalahle snppect and asatntenance, 
during her natural life-— not by fumiahioc her with any ape- 
cifick articles, but generally all things, whiph may be.considered 
as necessafy to furnish her with, to make a person of her age 
and circumstances comfortable, during her natural life, as 
aforesaid. 

[Here follows a covenant, which was fully executed, and is 
immaterial in this cause*} 

And the said Elijah and Olwer further covenant and agree 
with the said Mary^ that whenever they, their heirs, executors, 
or administrators, shall fail of complying with all and singular 
the several articles enumerated in the foregoing memoiaiiduM, 
or any of thesK then the feregeiiig lease to be in- fiiU foree.^'^*— 
Which said lease and condition, was duly signed and sealed, by 
the said Elijahf Oliver^ and Mary^ witnessed by two witnesses, 
and recorded at length in the Windsor town, derk's <^Skee, on 
the 4th day of February, 1811. But the said lease was never 
acknowledged by either of the parties to the same, befpre any 
msigistrate, or certified to be so done. 

That some time after the said execution of: said leasee <he said 
Marg was married to one Bryant, and went to reside with him 
•*— the said Bryant being a man of property. 

That thereafterward, for causes not within the control of 
either of these parties, she left the dwelling-house of the said 
Bryant^ and returned to Windsor ; and in the month of April, 
1B23, she came to the house of the plaintiff on said premises, 
and claimed her support there, threatening to inforee the said 
lease against him, if it was not so fiirnished«>-«-that the plaintiff 
thereupon took her into bis house, and (iirnished her a support 
as she needed — ^where she has ever since, and still does reside ; 
— That the defendant or the said Oliver have not, during that 
period, furnished the said Mary a support, nor paid the plain- 
tiff for the same.— That the said Mary is a woman of good con- 
stitution, in good health, and is now sixty-two years and an half 
of age. 

And it is agreed by the said parties, that the annual value of 
the said premises is fully equal to the annual support of the said 
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her aapport, to loagaa fto defttidul i$ Ikbie te ttie pWnliff ' um." 
nt tMut OTW?| won tmB nfiB wotQiMiy unui be iM auarare of 
cbttDage% in Heo of te value cf the premiidSy fbv tile samepeti* 
ed ;— -thai the eooBleiice of the aforesaid knoe, and tho cendoct 
of the 8sid Mny in lebtton thereto, and her MiApoft as afco?e 
dirtailed, confltitotea the breach of the dsfehdant^ eovtaante in 
Us deed^ of which the plaintiff ^emphdnGu 

IVbeievpoB the refereea do decide and lemrty flnt if the ind 
kaee lenot a good attd sabaislmg; leaae^ mBd in the laivv ^^ ilurt 
the said jifary cannot enlbrce the bohm i^ml tfaitd petiotti hi 
the ponessioD of said premhea^ tfie defcndant haHb n^ bnlDOD hte 
said coTenantS) or either of them, but halh kepi the sane, smd 
is entitled to jii(^;;menta^inst the plainttfi;ib^ Bvtif 

the said lease is a good and sobsisthig 1m», ndUli* flielaiWySo 
Hat the said JIfory can enfocce the sonle agohist thisd pessomr 
in tlie possesBki^ of the pMsdsed, then tiie said refaraes sajf thai 
Hat some did becoMO of forse, for thalMrposevin the monA of 
April, 1823, and that the defendant hath not kic»t hk covenant 
against incmnbranees in his- said deed eontainedv but hath bro- 
ken the sane ; and. that the plaiotitf is entitled to jadsmentiisr 
his damages and C06ts«-^]n which hitteir case, Ae rererees fiiiv 
ther decide that, &c. 

The foUowiog fact, not distinctly slated iA the re|>ort, was 
agreed on I7 the partiea, and attached to the'vefoit, as a pait 
th^eof^ ^^Thsri; mer the exeeution of saild lease, the said Mmy 
resided on the premises with Hie sand Etgdhj^ tiH hot intermar' 
riage with said Brjmni; that after residing with said Bt^ant a* 
bout a year or so, she left him, and retomedi tO' the boilse of the 
said Elmdi^ on said premises, and continued tb make her home 
there, tiH the execotion of the deed from EtgA toUJioi, of tfae» 
premiees* 

After argument by counsel, the oi^itiion of the Court was 
pronounced by '' 

HtTTCHiNfiON, J. This is an action of covenant broken ; and 
the breach assigned is, the outstanding lease of Elijah and Ofi- 
oer, to Manjy their mother. The subject has been referred to 
indifi^rent men, who have made a special report of the fiicts 
shown and agreed upon by the parties^ and thid Court are now 
called upon to announce tile lair arising from those fbcts. 

The principal question to be decided is, whether that which 
is relied upon as a breach of the covenant, is such, in a legal- 
point of view ? This involves the question, whether the plain- 
tiff, when he received his deed containing" the covenants in 
question, had such knowledge of the lease as will now prevent 
his holding the premises against the lessee ? This knowledge 
must l>e derived from the recording, at full length, of the unac- 
knowledged lease ; or knowledge in ftict must be proved. The 
Court consider the record not such^ that the plaintiff is obliged, 
at his peril, to take notice of it. The statute upon this subject, 
(sec page 167,) provides, ^Hbat all deeds of lands lying in this 
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iSSSf '**^* rign^ and leried hy tbe penon granting tlie same, and 
un^* banring good and lawful airtbority thereto, and signed by two or 
''••^y^»^ more witness^, and acknowledged bj sueh grantor or grantors^ 
^"'^^^ before a justice of tbe fCBCt, and recorded, at length, in the 
clerk's office of the town in which such lands, &c. lie, shall be 
▼alid to pass the tame, without any other act or ceremony in 
law whaterer." This may all exist, and yet a purchaser be ig- 
norant of a deed thus recorded- But, because every person 
may know, if he will be carefoi to search where the law requires 
notice to be, he must not avail himself of actual ignorance of a 
deed thus executed «sd recorded : but he will be presumed to 
know, and treated as knowing df such deed. So on page 168, 
provision is made for the recording of an unacknowledged 
deed, otherwise regularlv executed, and makes that sufficient 
notice to purchasers and levying crediton, for the space of six- 
^ days from tbe time of recording, and from tiience until tiie 
nnal determination of a process to Compel an acknowledgement. 
This last provision implies, that tbe recording would have no 
effect without the aid of this part of the statute. 

Hie question of implied notice, regulated by statute, can be 
carried no further than where the statute places it : and this 
lease, when recorded, was too incomplete to attach any ^ect 
to its being recorded. 

When knowledge In bet of a former deed is relied upon, to 
diow a fraud in procuring or receiving one of a later date, such 
a record, with proof that it was seen by the last grantor, may 
be proper testimony in showing such fraud ; just as would be 
an oral communication that sueh a deed existed* But there 
seems to be no intimation in this case of any notice in fact of 
the lease, unless the same were to be implied from the widow's 
continuing in possession, accordiag to the doctrine in the case 
c( Marshall vs. PUke, cited from the 6th o(Mass. R.p,3i. 

The Court consider that this case does not at all compare 
with that, nor furnish any such grounds of constructive notice. 
This lease is of fa peculiar character. It is executed mutually 
by the mother and her two sons, of whom the defendant was 
one ; and, by its own terms, it was to have no efiect to give the 
lessee a right of possession, until the failure of the two sons to 
furnish a certain general support ; which failure might never 
happen. In the mean time, it was to operate as a mutual 
agreement of the three, to live together in the house and on the 
premises, enjoying and promoting one common interest of the 
three. There is no evidence that it had become operative to 
convey the right pf possession when the plaintiff took his deed 
from jElijah. This possession of the widow, in conjunction with 
Elijah^ the present aefendant, he managing the farm as his own, 
fiimished no evidence or presumption inconsistent with his 
right to hold and sell the premises. His deed, therefore, did 
convey the premises to the plaintiff, and the plaintiff can hold 
the same against the lease* And his complaint of a breach of 
the covenant is without ibundation. The remedy of tbe moth* 
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er, for her Mpport, most net be an entry undbr the lease, bnt a SSSSy 
claim upon the covenants in the lease* ^ i»7. 



The entry to be made is, that the re)K>rt be accepted, j^TJ^ 
and judgment thereon be rendered in favour of the „»« 
defendant. Bm^tm. 

Thomas Leland, connsel for the plaintiff. 
Carlos Coolidgt^ counsel for the defendant* , • 



Elijah Marsh, et al. petitioners, for, a road in .CacsTEa. mS^T* 

18B7. 
Bxecptjont to Mporta of rood eommitteet, ■inee tho pB«iDf ortte «et ftf the ISUiaf No^. uks, an 

totoflledwiUi iheOlerlcortheoovrt, bythatsooad 4Ryorttel0tiii,Qr«»bMpoil»wtt!^ae< 

'oiptod Bat (branflteientcanieihowB^UM order ofaflsiytaawBaj be Mt Mid*, tad i^^ 
allowed. 

It if the duty of eommittaee, appointed by tbe eeart, to lay aad aorvey roada, to aaeertain aad form 
an opinion, of tbe utility or inutility of such road, and !• eartiiy aaeh optakn to the aeut, whechec 
tiMy return a aiirvey of tba load, or aot 

THE committee appointed at the last term, in pursuance of 
the prayer of the petition, having made a report, containing a 
survey of the contemplated road, and no objections thereto being 
filed within the time prescribed by the rales of the court, the 
same was accepted, and the survey established. Afterwards, 
EvereUj for the town of Chester, moved the court, for a rule up- 
on the petitioners to show cause why the Qrder accepting the 
report should not be set aside, and the town of Chesterhave 
leave to file objections to the acceptanceof tiie report. 

The rule being granted, nisi^ Marshy for the petitioners, now 
showed cause ; and EvertU^ in reply, said he considered the sta- * 
tute of the 16th Nov. 1825, as virtually abrogating the rule of 
Court. 

Per Curiam. — The Court do not consider the statute of 18S5, 
as abrogating the rule. The requirement of the act, that the re- 
port be filed with the clerk, fifteen days before the session of the 
court, is consistent with the rule of Court, and tends to facilitate 
a compliance with it. Nevertheless, this case is distinguishable 
from other cases, and a majority of the Court are of opinion, that 
the rule upon the petitioners ought to be made absolute, under a 
rule that they be taixed with no costs for opposing the acceptance 
of the report, in case it be rejected. 

The rule was made absolute. 
On a subsequent day of the term, objections having been filed, 
the cause came on for a hearing, when it appeared from the re- 
port, that the committee say therein, (among other things,) that 
thev have laid the road, and return a survey, (which was annexed 
to the report ;) but that the information obtained from those in- 
terested was so very contradictory that they were unable to as- 
certain whether the publick utility required the laying of the 
road or not. 
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f^!^ Skmi», Cp* J.~W««NiaidertlMt we are entUled tothe qm- 

>»7: ion of the committee. It appeMi ibej have not spent their jiid^- 

>^^v^'^^ ment upon it I| for one» think the report oi^ht to be referred 

^'^Ss^b!!' 1>ack, wr the committee to certify fiieir judgment of the propri- 

f^^i^ etyofestablishing the road. 

Prentiss, J. — I think, that thoi^gh the committee have sor- 
^ veyed the road, their report goes raUber to negative an opinion of 

its utility, than otherwise. II ought to appear ajfirmahivehf that 
the road would be useful. 

So, the report was recommitted to the same committee, 
with instructions to report specially, their judgment 
of the irtBity of the road. 

J. P. WiWamff 09d Cht* Marshy tx the petitioners, 
f. Jf» CVuftntosn, coful B* ESvtftti^ contra. 



18H7. 



Hevrt HAiK;BtTT v$» Calvih WarrNsr. 

.SxMptioiit,a|iMdoabytli0 patUat, icyimenm tte «NirtaaUkiAfffiot»lktJtfjaltflfeUtfr,the 
duty of wefghiag die tflitimoqy» anl A M«r Iffiil wu giiate^ 

AiUhsrtaviiig«llaa^aaAt«fhf Old'riM'iAfll^ pttoIwiChKkMo,toli«»withaBd 

te ai%i|«Mil by Un; «iteMq^ tiMMi «M«4 «i U th» ftM aad fli^^ 

f9Ti In^tiBtat kithe^rftBtatiW^^tbattteMBVMAlMnBtlraniwriofnriaiidwwcn- 
'.tittoataBOttetofittit 

NmIm B|ry«riC-fa MBdiatt to tanafattU-tMh ft CnniMy* 
A taouMy at «fiU ita te iiSflpCitai^ dtei byttiqt QCrtiiniflMe beoodie t tanuiBy ft^ 
In oaae of a taottiaf ^ ^ariUH* 96i«i«o tMr»Mtlot«o foii anMth» g|««i «■ Ma«^ 
■eOoa-bimiflit; ft«diptkit,.tteflndttaoJii#orBriigtondift«4opi«L 

THIS was an action of ejectment Ibr a (arm of land in Hart- 
land. The ptaintifiTs writ was dated the 5th day of April, 1836, 
and served on the 5th of that month. 

A trial having been had in the county court, in which a ver- 
dict was returned for the plahitifi| the cause came before this 
court, on a motion by tlie defendant for a new trial, founded on 
exceptions taken at the trial below, and which appear in the fol- 
lowibg case, placed upon the record by the agreement of the 
parties, and certified up for a final decision of the court thereon. 

^^Qn the trial of this cause, the plaintiff introduced evidence 
tending to prove, that Jonathan Whitnw^ under whom the plain- 
tiff claimed, had been in possession of the premises demanded 
more than fifteen years before the first of April, 1821 ; that on 
or about that time, bein^ old and unable to labour, and having no 
family, he contractled with the defendant, his son, who had a uun- 
lly, to live with, and be supported by him ; — that his said son and 
family came to live in the bouse on the premises and carried on 
the farm, and that the said Tanaikan continued to live with the 
said defendant and family^ to be supported bv him, until the 
latter part of February, 1820; and that in the fall previous there 
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to, and alflo in February, 1826^ on the occasion of some difficult 
tj between tbem, relative to the support, the said Jtmathan, re- 
quested the defendant to lease the premises, and afterwards 
in the said month of February, the said Jonathan left the prem- _. 
ises, and on the 20th day of March, 1 826, by deed, conveyed WhuiiBr 
the said premises to the plaintijQT: — that during the time that he 
lived with his said son, he made his will, devising the same prem- 
ises to his said son, which he afterwards revoked. 

And the defendant offered to prove, that he the defendant, 
daring all the time he has resided on said premises, gave the 
same into the /iff, and paid the taxes thereon ; but which was 
rejected by the court* 

The defendant insisted, and requested the court to charge the 
jurv on the evidence aforesaid, that the plaintiff was not enti- 
tled to recover; but the court refused so to charge the jury, and 
did charge them, that on said evidence, the plaintiff was enti- 
tled to recover. To all which, the defendant did, on said trial, 
except," &c. ♦ 

Cushman^ for the defendant insisted, that a new trial ought to 
be granted, because, the contract, under which he entered upon 
the demanded premises, amounted, in law, to a lease from year 
to year, ending on the first day of April, annually —that it could 
not be determined by the said Jonathan^ except at the end of 
the year, and that the defendant was entitled to six monAV no- 
tice to quit. He cited 1 SmfVs Dig. 90, 91— 8 Term Rep. 3— 

1 J(ivM. Rep. 332 — RchetU on frauds 282 2 Salk. 413 3 t6. 

222. 

Leland^ contra. Notice was not necessary in this case. The 
defendant, if a tenant at all, was a mere tenant at will, in the 
sHrctest sense. It is true that a tenancy at will is now consider- 
ed as a tenancy from year- to year; but it cannot be so consid- 
ered, unless an annual rent is reserved. — WoodfaU 163. 

The distinction between a tenancy at will, and a tenancy 
from year to year, is that when no renit is reserved or deman- 
ded br paid, it is a tenancy at will, and notice is not necessary 
to be given to quit, before action brought; but to constitute a 
tenancy from year to year, there must be something definite as to 
time, rent reserved or paid. — The reservation of an annual rent 
is the leading circumstance, that turns leases from uncertain 
terms into leases from year to year. 2 Caint^s R. 174. Leases 
for uncertain terms, with an annual rent reserved, are now con- 
strued to be leases from year to year, and notice, under the Eng- 
lish {Hractice, must be ghren — but without this annual rent,. it is 
a tenancy at will, and notice to quit is not necessary. ^^So, if one 
gives licence to another to take the profits of his land, without 
mentioning for how long a period, or reserving an annual rent, 
it shall be a lease at mll.'^—JVoodfall, 181—3 Salk. 223. 

In the case before the court, there was no evidence, nor was 
it the (act, that the defendant ever paid, or contracted to pay 
aoy rent — nor was there any time fixed that he should have 

31 
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Jgjljj^* the enjoyment of the premises ; consequently he was not enti- 
les?. ' tied to notice. 

Six months notice, by the English practice, is not in all cases 
necessary to be given. A shorter time will suffice. — 2 Etp ..Y. 
Whitney, f. 46l,SQ, jlmer. Ed.— WoodJaU. I6d. 

The opinion of the court was delivered by 

Hutchinson J. This is a case agreed upon by the parties, and 
was never presented to the court for allowance. The case re- 
presents the court as taking from the jury, altogether, the busi- 
ness of weighing the testimony. That is not the practice of 
the members of this court, nor can it be sanctioned in this case. 
For this reason, there must be a new trial. 

To aid the parties in preparing for another trial, and render 
the labour of the present hearing in some degree useful, the Court 
will express their opinion upon the points litigated. 

The chief dispute, in the contest, appeared to be whether the 
defendjant^s possession were adverse to Jonathan Whitnetf^ so as to 
render void the deed from Jonathan to the plaintiff. That 
seems now abandoned. 

The remaining questions are, 1st, whether the tenancy was 
such as rendered notice to quit necessary ? And 2d, whether 
sufficient notice was proved, or, what would be sufficient nor 
tice. 

The Court, upon the first point, consider that the case pre- 
sents a tenancy frohi year to year, and one in which notice to 
quit is necessary. When the facts to elucidate this point are 
agitated before the jury, the evidence of the defendant's paying 
the taxes from year to year, and their being set to him, would 
be proper for their consideration, and ought to be admitted. 
That testimony was offered on the former trial, in order to show 
the possession adverse. It was considered as amounting to no- 
thing in that view ; because tenants as often pay the taxes as 
their landlords, and even more so. It is as they agree from 
, time to time, and affords no evidence against a tenancy, fiut 
that testimony would be pertinent, in showing a tenancy not to 
be at wilLf but from year to year. 

The Court consider that a tenancy at will, in its inception, 
when it runs for five years, as this case states, becomes a tenancy 
from year to year. 

With regard to notice, the Court consider, that six months no- 
tice is necessary. In this they adopt the common law of Eng- 
land. What the testimony was in this case is too imperfectly 
stated, but no objection is discovered to the season of the year in 
which the plaintiff claims that the defendant ought to have re- 
signed the possession, provided the plaintiff proves a notice six 
months before that time. The plaintifl's writ is dated the fifth 
of April. , The fore part of April is a convenient season for ten- 
ants to change possession of farms. The^cropsof thejpreceding 
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ttne; that is, such as are not conve- ^fH^^ 

*^ 1887. 



year are asually s 
niently moved. 

With regard to the kind of notice, the Court consider, that 
notice by parol is sufficient to determine a tenancy of this na- ^*^^^* 
tvire.—See 2 Phil. Ev. 182^. 



' The judgment in the county court is reversed, and a new 
trial is granted. 

Thomas Leland^ for the plaintiff. 

Ct/rua M Cushmmii for the defendant 



Whitaey. 



Pebroary, 
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Stephen Conant vs. Thomas Ratmoni). 

IT a maitar, whote apptentiee has wrongflilly' left his tenriee, givo oat that bo will not rd- 
«nvB him ag«iii, othan may lawfblly employ mob apprentioo, thoogb •podally notified by the 
maateTtDot iohariKNit him; uUeu the maitor alio makohnown a change ofteeointiop, aodiignify 
a wiUiDgnem to receive the appieatioe again. 

Dicta — Although aa action on the caao, fbr damaget Cor harbourisg an apprentice, would bo a bar to 
an action of turattpn/, for bit eerriee, for tiie same period, yet, eridenoe which would sapport the 
latter, will mitBiippaitthttlbiiaaraetkm^ and the aiaaswa of damages in the twoaetioos ismit 
thesame. 

JisswHpsU by the master for the wages of an absconded apprentice will lie, though the employer did 
not know of the apprenticeship, till after the services wore performed. 

IT the apprentkeship was known to the emphiyer, the master, by bringing anwM^nt waives the 
tort; and the measure of damages is thff value of the services to the ew^offtr. 

Bat, in an action on the case, for harbouring, lte> the plaintiff must show that tho defendant harbour- 
ed tike app^ntice, kf/unoing him to be snei ; and the measure of damages u the injury tko plaintiff 
hat anHaifud^ including the value the services would have boon to the master for the period the do* 
ftndaat harbomed the apprantioe, knowing of the apprenticeship. 

|f an appieatioe bicak the indsntnres on his part, the mastet may treat them as cuoellod, if he 



THIS was a motion by the plaintiff for a new trial, founded on 
exceptions taken to the opinion of the Court, expressed on the 
trial below, and which were allowed, and certified to this Court 
as follows: 

Action on the case, for harbouring and employing one Aaron 
Mannings Jr. an indented apprentice to the plaintiff. On the 
trial before the jury, the plaintiff gave in evidence the indentures 
of apprenticeship, regularly executed by the father of the appren 
ti<;e, theapprentice himself, and the master, by which the appren- 
tice was bound faithfully to serve the plaintiff till the l§th day of 
August, 1827, and the plaintiff to provide for the apprentice, dur- 
ing said term, and to teach him the art or trade of a Saddler and 
Harness*maker. And it was conceded by the defendant, that 
the apprentice therein named left the service of the plaintiff, 
on the 1 1th July, 1824, and returned 5th Janiianr, 1825 — and that 
during that time he was employed by the defendant — and that 
the following notice was served on the defendant, on the day of 
its date, viz. 

Windsor^ Augtistl^ 1826. 
Dta. Thomas Raymond. 

Sir, Aaron Manning Jr. an indented apprentice to me, has left 
my service, without my consent, and 1 understand he is now in 
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your employ. — This is to gi;re yo#j^^^^^o harbor or detain 
him. 1 4PMPKtruIly, 

yoar obedient serv't 
STEPHEN CONANT. 

The defendant gave evidence tending to prove, that the plain- 
tiff, before the service of said notice^ had refused to receive back 
said apprentice, anless he would take back certain reports which 
he had circulated, tending to injure the plaintiff. 

The plaintiff's counsel requested the court to charge the jury, 
that if the refusal was conditional, and the condition reasonable, 
that the defendant was not justified in retaining said apprentice, 
even if said notice had not been served — and that it afforded 
no justification for the defendant's retaining said apprentice, after 
the service of said notice. 

But the court refused so to charge the juiy, and gave them in 
charge, that it was immaterial on what grounds or conditions the 
plaintiff refused to receive back said apprentice: — that if he did 
refuse to receive him back, the defendant was justified in em- 
ploying him, until the plaintiff should consent to let him return, 
and manifest his desire to that efiect — to which the plaintiff ex- 
cepted, &c. 

Everett^ in support of the motion, remarked, that it was not 
made a point in t^ie defence, that the defendant was ignorant 
of the apprenticeship, before the service of the written notice 9 
but he admitted notice, by afterwards retaining the apprentice. 
No fact was in controversy, or submitted to the jury, except 
whether the plaintiii^ before the service of the notice, had re- 
fused to receive back tiie apprentice. This, alone, was consid- 
ered material in the ctfarge. 

Whether he had consented to his return, or manifested a de- 
sire to that effect, were not, from the evidence, matters of fact, 
but of law arising out of conceded facts. The Court refused 
to charge as requested. 

He contended, Jint^ that an unconditional refusal to receive 
back an apprentice who has left his master's service, without 
cause or leave, is no justification or defence for detaining him* 
For, 1st, this action is not simply for harbouring, giving shelter 
and permission to remain, but for detaining, employing, and 
taking that benefit of his labour, to which the plaintiff was en- 
titled. The value of the services is necessarily a part of the 
damages. And although the plaintiff might sue in custmipsit for 
work and labour done, he is not under necessity of doing so. 

2d. By the indenture, as to third persons, the plaintiflfis plac- 
ed in locoparmlis, and is entitled to the whole time, to the earn- 
ings of the apprentice. 

The contract cannot be dissolved by one party alone* Had 
the plaintiff turned him away, his right would remain. And so 
would his liability to support him, if he went away. 

The minor could not recover wages for his work. And any 
person employing him would be liable to the master* — 1 Bam-^ 
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well 4f CmmtU, 4l^^HNkiK<n» it. 131.-^1 -Soft. 68, Baiher J!^^^ 
vs. DemM.—^ Mod^fmtm^t Dom. ReU 342-3. rmr' 

Secondly. If the rerusal was conditional, and the conditions 
reasonable, it afforded no jtutification for detaining the appren* 
tice. 

By the case it doet not appear, what the precise conditions 
were. The doubt is not impotable to the plaintiff. It was the 
defendant's testimony, and the witnesses could recollect no fur- 
ther than was stated in the case; that is, as io what the reports 
were, only that they were sach as tended io injure the plaintiff. 

If then it was reasonable that he should take back any reports 
that can be supposed tending to injure the plaintiff, he has a right 
to pot the 9uppo9td case as me actual case* 

Ist. If the condition was reasonable, the minor, or a third per- 
son could acquire no right by a n^lect to perform it. Until the 
conditional refusal, the apprentice and the defendant were both 
in the wrong. 

The plaintiff offers to receive the apprentice on a reasonable 
condition. He refuses. Does he acquire a right to bis time and 
wages? Or does a third person acquire a right to his wages— 
to employ him, and then to pay him f Is tbelndenture dissolved t 

2d« It is the refusal of the apprentice to return. By the re- 
lation of master and servant, he is bound to do no injury to his 
master. It extends to his whole conduct, lying, slander, &c. 
He absconds — returns. The master says, I cannot keep you 
unless you reform. He replies, I will not reform. Is he ab- 
solved from his relation ? Can an apprentice thus emancipate 
himself ? 

If he choose to starve rather than reform, will even humanity 
interfere ? 

Thirdlji. Whatever may have been the effect of a refusal, ab- 
solute or conditional, the notice avoids it. It states the fact, 
that he is an indented apprentice ; that the plaintiff there- 
by claims his services; that he is absent without his consent, 
and warns the defendant not to detain him. 

If by **not detain him,'' he nucms return, it is expressive of 
his desire that he should return. The effect of the notice is 
law, not fact, and the jury ought to have been instructed upon 
it. 

The covenants in the indentures were independent. The 
misconduct of the apprentice could not authorize the master to 

£ut an end to the contract. {Bartu if Crets. ut supra.) His ob- 
gations and duties towards the apprentice remaining entire, 
his rights were also unimpaired. 

Cuihnum, for the defendant, insisted, that the notice from the 

Caiotiff to the defendant, not to harbour the aporentice, most 
ive been accompanied with an ofier to receive nim, in order 
to make the defendant liable for the detention ; for otherwise, 
the apprentice might be put out of the protection of society, 
and deprived of the means of obtaining the necessaries of life. 
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SS£!i\ HuTCBiiisov, Ji ddiv^red tbeYcm^Hpnion of the Coart* 

"*'' The charge of the court to the juiy^j^Rhe refusal to charge 

as requested hy (he plaintiff's counsel, present one and the same 
question for the decision of this court. They are counterparts 
of each other, or nearly so* 

fiut the counsel are not perfectly agreed upon a preliminary 
question, which 6ught first to be disposed of, to wit : whether 
this be an actipn to recover the wages of the apprentice while 
in the employ of the defendant t Upon this point the plaintiff's 
counsel are correct in their premises, but not so in their con- 
cli^sion. They are correct, when they say, that a recovery by 
tlie plaintiff in this action would be a bar to any action he might 
afterwards bring for w&ges of the boy, during the same period of 
service ; but it does not hence follow, that this is an action for 
the wages, in ^ legal sense of the expression. The two actions 
are founded upon entirely different principles, and the rule of 
damages differs also. In asswmpsit^ K>r work and labour done, a 
man may recover for the value of the labour of his apprentice, 
although the employer were ignorant that he was apprentice to 
any person, till after the services were performed. And by 
bringing such an action, he waives all complaint of any wrong 
act done by the man he sues, and must content himself with re- 
covering, as upon contract, the fair value of the services per- 
formed, just as if he had let the apprentice, without agreeing 
upon a price. And this recovery is bad upon the ground of the 
benefit the defendant received from the services. 

But the present action sounds in tort, and the ground of re- 
covery is the injury the plaintiff sustained by the loss of the ser- 
vice, that is, what the service would have been worth to the 
plaintiff not what it was worth to the defendant ; and all the 
circumstances of the injury to the plaintiff should be considered 
in assessing the damages. Furthermore, this action, sounding 
in tort, cannot be maintained, merely by showing that the de- 
fendant has had the services of the plaintiff's apprentice,. but it 
must also be shown, that he enticed him away, or harboured 
him, knowing him to be such apprentice. In the present ac- 
tion, if the plaintiff could recover at all, upon the facts stated in 
the case, he could only recover for the injury he sustained by 
the harbouring of his apprentice, after the notice served the 
seventh of August. Bu^ nad he brought assumpsii for the serv- 
ices, if he supported his action at all, he would recover for his 
services from the beginning. 

Such being thie nature of the present action, we proceed to 
examine whether the plaintiff has established, against the de- 
fendant, tte wrong of which he complains ? The proof upon 
this point is, that flie defendant harboured the boy during the 
period complained of^ and that the articles of apprenticeship, 
during the same period, bound the boy to the plaintiff. There 
is no pro<^, that the defendant knew of the apprenticeship till 
the service of the notice, on the seventh of August. There was 
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proof, introduced by^Ml defisidaiit, tlkit, before tbe serentfa bf ,.|,,„^,^- 
Aogust, the plaintiff bad refined to receive back the apprentice, iso?. ' 
unless he would take back certain reports he had circulated, 
tending to injure tbe {riaintiff. And on tbe seventh of August, _ 
a notice was served upon the defendant, signed by the plaintifl^ Baynwad. 
informing that the boj was an indented apprentice of the plain- 
tiff, and had left him without his consent^ and telling the defend- 
ant not to harbour or detain him. 

The charge of the court attaches importance to these facts, if 
the jury should find them proved. The plaintiff having refused, 
before the seventh of August, to receive back the apprentice, 
unless on terms as above, this notice, served on that day, con- 
tains no intimation of any willingness on the part of the plain- 
tiff, to receive him. The chaige, then, virtually treats all this as 
a refusal by the plaintiff to let the boy return, or to let tbe de- 
fendant employ him. And the plaintiff affirms he had a right 
thus to do ; he says this was his mode of punishment, for the 
transgressions of the boy. 

The position would not be tenable, nor do we understand it 
contended for, that tl^e plaintiff would have a right to turn his ap- 
prentice away without cause, and yet retain his power over him, 
and prevent others employine him. The argument assumed is, 
that if the refusal to receive back the boy was conditional, and 
tbe condition was reasonable, that is, as applied to the case in 
question, if the boy bad made and circulated such reports as he 
ought to take back, and would not, then the defendant would 
not be justified in detaining the boy, after tbe notice given by 
the plaintiff. Now, if the plaintiff would support this argument 
in derogation of the charge of the court, it must be supported 
by facts not in the case. What the reports were, whether inju- 
rious as complained of, whether true or false, were important 
matters to be presented, before the reasonableness of the course 
pursued by the plaintiff could be judged of by the court ; and 
without testimony upon these points to be left to the jury, the 
charge requested could not be proper* 

The question, then, is presented, whether the defendant might 
emplov the apprentice, while the indentures were in full force, 
and after the plaintiff had refused to let him return to his serv^ 
ice, and before he had made known any change of resolution in 
this respect, and when it does not appear definitely to the court 
what were the reasons of such reiiisal ? We consider the de- 
fendant justified in such employment. And we go farther ; we 
consider, if the boy deserved punishment, the plaintiff had no 
right to crowd him upon the world as a punishment, out of his 
own protection, and torbid the protection of friends, and doom 
him to remain an idle outcast until reformation, or till he would 
submit to the requisitions of the master. Reformation is not to 
be expected in this way ; he may not fall amons the best advis- 
ers ; and tbe veto against harbouring, may, wiw as good right, 
be extended to parents as to other friends. And thus the mas- 
ter may excuse himself from all the duties enjoined by the in- 
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dentures, and yet held the indenlafes UMhng against those who 
should extend to the apprentice thoee charities which are the 
dictate of humanitj. If the qiprentice has broken the inden- 
tures on his part, the master may be ofi| if he chooses ; but tie 
must not select such a punishment as is a virtual renunciation 
of his own duties of protection and instruction, and exclude the 
protection and employment of others. The views thus express- 
ed, necessarily result in the affirmance of the decision of the 
county court. 

The plaintiff takes nothing by his moti<Mi, and the 
judgment of the county court is affirmed. 

Horace Everett, for the plainti£ 

Itaac J\r« Ckuhman, for the defendant 



1897. 



Philip Yadakih vs* Hkhrt Soper* 
{JhUe VoL t, page S87.) 



iU tiMttiM imprvfUoitlj bUBd ibr aofftoi vImo BOMiv«m tas»bl8,Mi aai^ 
rale, thai ttofMhodant kave no aeUoDoruwptM agaiafttht pliinUff, and do Mtm whatevtr 
•gaint tiM dark: 

THE plaintiff, at the last term of this Court, obtained a judg- 
ment of reversal, on a writ of error, under such circumstances as 
that by the rule of court, {ante vol. l,p. 409) he was not entitled 
to costs. Costs were nevertheless taxed, audi nadvertently al- 
lowed by the clerk, and execution idsoed. 

Bates, for the defendant, now moved, that the execution be 
set aside. 

Per Curiam. Let the execution be set aside, under a rule, 
that the defendant bring no action of trespass against the plain- 
tiff, and no action whatever against the clerk. 

R. B. Batei^ for the defendant. 
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PcTiR Allin, appellee, w. Ebenkzbr Huntinotok and Tko J^t^^i?^' 

THY Fisher, appellants* >^^*' ' 

If an action be brouglit in ibe name of Ike stleUmen of a town, where it ihould have been brought 
in the name of the toi0», the proceedings wodid be raerolj erroneotu, and not void. The jnd^< 
tneat, while it remained in force and anrev«ri6d| Would be ooonliieln^oiKm the parties, and ite 
nerits eonld not be over hauled, nor could it be impeaclied in a cirilatefal vajr. 

IT a jodfttent should be laodeced in a caso, where the original writ is ^Mlared by statute to be 
void for want of a minute thereon of tlie trae day, month and jear when the same was signed, 
such judgment, thouf h irregularly obtained, would neverthelesf be a judgment to all intents and 
fMrpoeee, until set aaido or l ufo i sed: 

It is a ftuerid principle, that a judgment is void in no ease, except whore it appears from the 
judgment itself that the court had no jurisdiction. 

Either an trronents or irreguUr judgment, if rendered by a court of competeiit jurisdiction, forms 
a good justification for the proceedings had to enforce, until reversed or set aside* 

An erroneous judgment, though aAerwards reversed, will afford protection for all acts done un- 
der it. 

But when an irregular judgment has been set aside, the eonsoqnencei, as U respects the parties to 
it, are tlu same as if no judgment had ever existed. 

MOTION by the plaintifl*, that a judgment of the countj 
court against him be reversed, atid for a new trial, founded on 
exceptions taken and allowed at the trial below, and certified 
to this Court as follows : — 

The action was trover for a horse. The cause went to trial 
upon the general issue. The taking and conversion of the 
property mentioned in the declaration, by the defendant, was 
admitted, and that it was the property of the plaintifl. 

To prove the issue on the part of the defendant^ they ofier- 
ed in evidence certified copies from the files and records of 
Timothy Burton^ Esq. of a suit in favour of Ebenezer Huntinglan^ 
IVilliam Harris^ Jr. and Lemuel Farwcll^ selectmen of the town 
of Acton^ against Ptier Allen^ and a copy of the record of the 
judgment which was rendered in said suit, and of the execution 
which was issued upon said judgment, July 12, 1825, upon 
which the said property was. taken and sold by Fisher, as con- 
stable of Acton. The said copies of the aforesaid suit, judg- 
ment and execution, were objected to by the counsel for the 
plaintiiT, but the same were admitted by the Court. The afore- 
said copies are made a part of the case. 

The counsel for the plaintifT except to the decision of the 
court so made against him, and pray that their said exceptions 
may be allowed by the Court, and that the judgment may be 
respited in said cause until a decision thereof 

Allowtdy 6fC* 

Upon inspection of the copies ef record offered, it appeared 
that the suit of the selectmen against the present plaintiff, was 
an action on the case brought to recover the expenses of re- 
moving a nuisance from a highway in said town, placed there 
by said Allen, and not removed by him, on notice and order of 
the selectmen, founded on the sixteenth section of the act re- 
lating to highways, &c. {Comf* Slal. p. 433.) It also appeared 
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i^bnivy ^^^ there was no minute on the ortgind writ, under the offi- 
uSt^* cial tignftture of the Justice, of the daj, month and year, when 
the same was signed by him. 




Phelpi^ in support of the motion, insisted, ^rtf, that the select- 
iiuBtio^, men were not entitled to the action against AUm^ but the same 
ought to have been brought in the name of the town of Acton. 
Sicondlj/j That the original writ was voidf for that there was no 
minute on the writ, under the official signature of the Justice, 
of the true day, month and year when he 8igne<^ the same, and 
that consequently, the judgment and execution in that suit 
^ were roid also. 

Huntf contra. 

The opinion of the Court was delivered by 

PasMTOS, J. The horse for which this action was brought, 
was taken by the defendants, under an execution, issued on a 
judgment recovered in a suit against the plaintiff, by the select- 
men of Acimu It was objected on the trial, and is now insist- 
ed, that the judgment and execution were irregular and void, 
and afforded no justification to the defendants. 

It is unnecessary to give any opinion, whether the action in 
which the judgment was recovered against the plaintiff, could 
have been properly maintained in the name of the selectmen, 
or should have been brought in the name of the town ; because 
it is very clear, that the question could not be raised in this 
case. Admitting that the action should have been brought in 
the name of the town, and that the selectmen could not main* 
tain it, the proceedings are merely erraneousy and not void* 
The judgment, while it remains in force and unreversed, is 
conclusive upon the parties, and its merits cannot be overhaul- 
ed, nor can it be impeached, in this collateral way. 

It is equally unnecessary to determine, whether the nature 
and purpose of the action against the plaintiff were such, as (o 
require a minute in writing on the original writ, under the offi- 
cial signature of the Justice, of the day, month and year, when 
the writ was presented to, and signed by him. We are inclin- 
ed to think, that such minute was not requisite, but it is quite 
unnecessaiy to enter at all into that question. The execution 
issued against the plaintiff was warranted by the judgment, and 
unless that was ipso facto void, and a nullity ab initio^ the execu- 
tion affords a good justification to the defendants. The statute 
which is relied upon, declares, that every original torit^ issued 
in the cases therein mentioned, in which a minute is not made 
and signed as therein required, shall be void. The statute does 
not, in terms, extend to the judgment, which may be rendered 
in the suit commenced by such writ ; but it is argued, that as 
the writ is made void, the judgment, and all the proceedings 
consequent upon it, must be void also. It would certainly he 
going great lengths to hold, that the party, after judgment is 
rendered against him in such case, may treat the judgment as a 
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nullity, and the plaintiff, if be sues out execution upon it, as a mnaham, 
trespasser. This would be manifestly inconststent with the ^^usTf^* 
general rules. of law, as to the conclusive nature of judgments. n^^v^^O 
The doctrine which prevails in the books, is. that a record is of Aiiea 
so high a nature, that it cannot be impugned by the parties to HunUMtoa 
it in any collateral proceeding. If a judgment has been imf* ^ 
ularly obtained, it is nevertheless a judgment to all intents and 
purposes, until set aside or vacated. (Phillips vs. Btron, Slra. 
509. HammonJCs JV*. P. 54.) It is often the case, that a stat« 
ute which declares a thing to be oomI, is to be construed as 
making it v<niahlt merely at the instance of the party ; and it 
would seem, that where the statute only declares the original 
writ void, and is silent as to the judgment, the reasonable con- 
struction is, that it is not void, but voidable merely^ that is, may 
be rendered void bv plea, or other prd|per proceeding. The 
case of Prigg vs. Jlaams, 2 Salk. 674, is a very strong authority^ 
and entirely decisive of the point in auestion. In trupass and 
fdUt imprisonmmt^ the defendant justined as an officer, under a 
ca. sa. on a judgment in the Common Pleas^ upon a verdict of five 
shillings, for a cause of action arising in Bristol. The plaintiff 
replied the private act of Parliament for erecting the- Court of 
Conscienu in Bristol^ wherein was a clause, that if any person 
bring socb-action in any of the courts at WestminsUr^ and it ap- 
peared upon trial to be under fortv shillings, that no judgment 
should be entered for the plaintiff: and that if it be entered, 
that it shall be void* Upon demurrer, the question was, wheth- 
er the judgment was so far void, that the party should take ad- 
vantage of it in this collateral action. The court held, that it 
was not void, but voidable only, by plea or writ of error. The 
general principle certainly is, that a judgment can be consider- 
ed void in no case, except where it appears from the judgment 
itself that the court bad no jurisdiction. It may be voidabky 
but not void^ if rendered by a court of competent jurisdiction ; 
and until it is set aside or vacated, it forms a good justification 
for the proceedings had to enforce it. When an irregidar 
judgment has been set aside, the consequences, as it respects 
the parties to it, are the same as if no judgment had ever exist- 
ed ; but an erroneous judgment, tbougb afterwards reversed, 
will afford a protection for all acts done under it. 

Judgment for the defendants affirmed. 

Chs. Phelps and D. Kellogg^ for the plaintiff. 
Jona. Hunty for the defendants. 
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2?^***"' HowAKD & Shattuck w. Boswkll Raksom. 



i0S7. 



Diuum >~Tba actioa of iMlA&iiatitt Msumpsit for om end oceupatum, will Im is all eaaet eiihit 
upon ft contract eipreai or impliod, where & tao&nt entttri upon Imnd and enjoyi the premiMi bj 
the content or permistion of the owner, although it was otherwise at common law, and aUhooih 
Um Moody eannot be traced to any ■peeifiok eoaatMtnt of oar legitlatnro. 

Th« ptaJatUTa daelarad in ipdaA. mtmtw^ U for tba oae and oeotpation of certain pai twe Jaad «f 
fcho plaioUffii, had and «sod for the depaaturing of certain thaep of the defendant. The prc^ 
waa, that the defendant agreed to furnish 100 sheep to pasture for the aeaacm, and to (ire f40 for 
their afistment, whether he furnished that number or not, and to pay at that rata for ill he fut- 
niahed over tbat ttambor^ (the plaintiA ondertaking to fiimiah aoffieieot paatorafa lor one ban . 
dred aheep at leaat,) and that certain aheep of the defendant were agiated in the plaintiffs* paa- 
ture accordin|;1y.— Veld, that the OTidence did not tend to support the declacation. 

THE defendant was attached to answer unto the plaintifls 
in a plea of the case, for (hat at Torcnshend^ in the county of 
Windham^ on the 17th daj of January, A, D. 1826, the defend- 
ant became justly indebted to the plaintiffs in the sum of fifty 
dollars, for the use of certain pasture land of the plaintifTs, and 
the eatage of the grass thereon growing, by them the plaintifls 
before that time let to the defendant, and at his special instance 
and request, and by the defendant, according to such letting^ 
had and used in and for the depasturing of certain sheep, for a 
long time before, then elapsed, and being so indebted, the de- 
fendant afterwards, to wit, on the day and year last aforesaid, 
at said Townshcnd, in consideration thereof, assumed and prom* 
ised to pay the same on demand. — Yet, &c. 

The general issue having been pleaded, the plaintiffs gave in 
evidence the following facts ;— That two years before, the de- 
fendant agreed to furnish one hundred sheep to pasture that sea- 
son, at forty dollars, for one hundred sheep and their lambs, 
and to pay in that proportion for all sheep that he furnished 
over one hundred ; — that the defendant said he would pay that 
sum at all events, even if he furnished no sheep, — That the 
plaintiffk were to furnish sufiicient feed and pasture for one hun- 
dred sheep and lambs, at least — That, according to the recol- 
lection and belief of the witness, the sheep were to run, before 
haying and rye^harvcst, on the east side, and afterwards on the 
west si'de of the mountain, (a hill pasture of the plaintiffs)— That 
from 75 to 100 sheep were kept there that season. The wit- 
ness recollected nothing being said about the care of looking 
after the sheep, except the defendant was to salt them. 

The defendant thereupon insist^ that the plaintiffs' testimQ- 
ny did not tend to prove the issue, in as much as it only proved 
a taking of sheep to pasture by the plaintiffs, and not a letting 
of land to be depastured by the defendant. 

And the county court being of opinion that the evidence did 
not tend to support the declaration, directed a verdict, and gave 
judgment for the defendant. 

To this opinion the plaintiffs excepted ; and the cause now 
came before this Court, on a motion of the plaintifls, that the 
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jadgment of the covnty court be reversed, and for a new. trial, f^^^^* 
founded on the exception aforesaid. * \mf7' 

The case was argued hy^radley^iox Ibo plaintiffs, and llunl^ 
for the defendant. 

Prentiss, J. pronounced (he following opinion of the Courtt 

It is not material In this case to inquire, whether an action 
of assumpsil for rent or the use of land, would lie at common 
law, or whether the action is alone given by the statute of 1 1 
G. 2 c. 19. s, 14. It may be observed, however, since the 
subject was somewhat discussed in the argument, that at com- 
mon law, a reservation of rent was regarded as a real contract, 
for which the only remedy was by distress or an action of debt ; 
and, therefore, if a fixed rent' was received upon a parol demise 
of land, the contract was looked upon as one respecting the re- 
alty, and an action of assvmpnt would not lie upon it to recov- 
er the rent reserved. Yet, where there had been in fact a use 
and occupation of premises by permission, and an express prom* 
ise to pay a sum of money in consideration of such permission, 
it was considered that the permission to occupy did not amount 
to a lease, nor the promise to pay, to a reservation of rent, and 
that assumpsit might be maintained to recover a satisfaction for 
the use. But without such express promise, the action would 
not lie. {Johnson vs. May, 3 Lev, 160. — Dartnal vs. Morgan^ 
Cro, Jac. 598. — J^aish vs. Tatloek, 2 H. Blac. 319. — Bull. X. 
P. 1 33.) The statute referred to, however, gave the action of 
(issumpsii for use and occupation, in all cases, except where the- 
demise was by deed ; and although it was otherwise at com- 
mon law, and we have no express statute authorizing the ac- 
tion, there is no doubt that assumpsit may be maintained here, 
to recover for rent or the use of land, cither upon an express 
or implied promise. At an early period, the common law was 
adopted in this state, together with such statutory provisiont, 
modifying and correcting it, as were suited to the condition 
and circumstances of the people, and the nature and form of 
the government. The 2d section of the act of 1782, which 
was re-enacted in 1787, after reciting that the statute law of 
England was so connected and interwoven with the common 
law, that our jurisprudence would be incomplete without it, 
adopted such statute laws, and parts of laws, as were passed for 
the alteration and explanation of the common law, prior to Oct. 
1st, 1760, and were applicable to the circumstances, and not 
repugnant to the constitution or statutes of the state. Under 
this act, many provisions of the English statutes, made in alter- 
ation and amendment of the common law, especially those giv- 
ing forms of remedies, and relating to pleas and pleadings, were 
introduced into our law; and although this part of the act was 
omitted in the revision of 1797, and ceased from that time to be 
in force, yet the principles and rules which had been adopted 
and practised upon under it, and had received the sanction of 
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rSmS^ Qsaget became incorportted iBto» and have continued to forts a 
liSh/* part of our system of jurisprudence. It is only in this way, 
th^t we can account for many of the remedies, principles, and 
rules, recognised and acted upon by our courts, which certain* 
ly cannot be found in the common law, as exclusive of positive 
law enacted by statute, nor can they be traced to any specifick 
enactment of our legislature. Among them, the remedy by an 
action of indAitahu Uitumpiit for use and occupation, may be 
reckoned, which has been long in use here, and will undoubt- 
edly lie in all cases, either upon a contract expressed or impli- 
ed, where a tenant enters and enjoys premises, by the consent 
or permission of the owner. 

But in the present case, as proof was given of an express con- 
tract between the parties, the action, if the proof supported the 
declaration, was clearly maintainable at common law, indepen- 
dent of any usage* The declaration is, far the ust of certain 
poiiure land of the plaintiffs^ and the tatage of the grass thereon 
roomg, by the plaintiffi before that tune let to the drfendant^ and 
the defendant, according to such letting^ had and lutd for the 
MMJunng of certain shew^ ^c. The declaration is for the use 
of land let by the plaintiffs to the defendant, to be occupied by 
him for the aepasturinff of sheep, and by him occupied, accord- 
ing to sipch letting. Although proof of an actual lease was not 
requisite, yet it was undoubtedly necessary for the plaintiffi to 
shew an actual occupying and enjoying of land, in the manner 
alleged, either under an express letting by them, or by their 
permission. The nature of the use and occupation averred, 
necessarily supposes and implies a. possession of the premises by 
the defendant, under the plaintiffs ; and the question is, wheth- 
er the proof given showed such possession, and thus supported 
the declaration* 

The testimony, in substance, was, that the defendant agreed 
to furnish 100 sheep, to be pastured during the season, and to 
pay the plaintiffi the sum of ^40 for pasturing them, and at ttiat 
rate for all over 100 ; that the plaintiffi agreed to provide suf- 
ficient feed, and pasture the sheep on those terms ; and that the 
defendant, under the contract, turned on the plaintiffi^ pasture 
from 75 to 100 sheep, which were kept there during the season. 
The evidence appears to have had no tendencv to show a let- 
ting of land, or any such use and occupation of land, as was ne- 
cessary to maintain the action* The contract was evidently a 
contract on the part of the plaintiffs to pasture the sheep for 
the stipulated price, and on the part of the defendant, to pro- 
vide the sheep, and pay the price, not for the use of the land, 
but for the agistment of the sheep. It was not a hiring of land, 
therefore, but a hiring of the sheep pastured. It is true, the 
defendant was to pay the agreed price, if he (ailed to furnish 
the sheep for pasturing ; but this is to be considered as stipula- 
ted damages for the non-performance of the agreement on his 
part The mountain pasture wa5 *jpolccn of nslhe plac*! whpf* 
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the sheep were to run, and it appears that the sheep were pat* ^i„mi- 
tured there onder the contract ; hut the plainiifis were to fur- mSt?' 
nish sufficient feed for the sheep, at all events, there or else* v^^^/*-^/ 
where, and to receive a compensation, which evidently had re- i>««^«*«>- 
spect to the number of sheep to be pastured, and not to the use 
of any particular land ; and it must be taken, we think, that 
the plaintiffs retained the pasture in their own possession. 
The feeding of the sheep there under the contract, therefore, 
cannot be regarded as a use or occupation of the land by the 
defendant, but as an agistment of the sheep by the plaintifis 
themselves. The declaration appears to have been taken from 
a precedent in 2 Chit PL 43, and in a note to that precedent it 
is said, that the count is proper, where the defendant has ttie 
use of the land, and turns in his cattle himself; but when the 
plaintiff retains the land in his own possession, and depastures 
the defendant's cattle himself the coui^t should be for agistment 
merely. As the evidence given did not support the declara- 
tion, the county court were right in directing a verdict for the 
defendant 

Judgment for the defendant affirmed. 

Ch$. Phelps and Jfm. C. Bradly^ for the plaintifis. - 
£. Ransarn and Jena. Huntj for the defendant. 



Elias Lyman vs. The Warn Rivn Beidge Company. 

Corporatioiu, altlMMifil tbey o«ado no aet bat throaf b iba iMtronsnUlitjr ftnd agmej ofotbdit 

an liable in tratpaai Ibr tortt aotboriiod or oomBaaded by tbtm. 
A donnmr to a declaration ebarg lag a corporation in tiovpaai, ii admlnion tbat an aothority to 

dothaaoUcomplahiedoi; waafifenbf tbaaorpotation, •itbornndartfa0lrtorpoiat»fcal,ocb]r 

tbeir corporate vote. 

l>ici»«'— Tbe principle applicable to eo-traapaaieni does not aflbct caeae of iodonmity, wbere ona 
doet an act by tbe eonunand of anotber, not rrimm fucU a tretpaM, end not knowiof It to be 
iliecaL 

TRESPASS quart cfaunim /rml against a corporation aggre* 
gate ; general demurrer to the declaration, and joifider in de- 
murrer. 

The cause was argued at the last term, when 

Hubbard and Everett^ in support of the demurrer, contended, 
that an action of trespass will not lie against a corporation, and 
cited 1 Chitti/j 65, 66 — Doe vs. Woodman^ 8 East. 229-«jBac« 
Abr. Corp. E. 6—2 Term Rep. 672. 

Trespass, they said, lies for such acts, and such only, as are 
committed with violence, vi et armis^ to the person, property, 
or relative rights of another, whereby a damage has accrwd. — 
HammotuTs X. P. 33, 34. Corporations, as such, cannot com- 
mit an act vi et armis. They do and perform all their business 
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wbjSr* ^y *S^"** 5 ^^^ '^^'* agenti only can be sued for any trespattf 
•1827. ' committed in the execution of their agency. — Harman vs. Tap* 
v-^">/'"^-^ pan^ tU qL 1 East. 555.-6 East, 6.— iTycl on Corporations^ 225« 

Lynuui 

Tte wMto J^J<if9h and Hutchinson^ contra, insisted that corporations, cre^ 
Ki««r Bridf* ated for their own benefit, stand on the same ground as indi- 
compMj. yi^^^ ii^ (i^jg respect, or on the same ground as a voluntary 
company of individuals, associated for their own convenience 
and profit. And in support of this position, they cited the 
opinion of the court, delivered by Parsons^ J. in^Biddle vs. Pro- 
pritton of Merrimack Locks fy Caruil^ 7 Mass^ R. 1 82. — Mower 
vs. Leicester, 9 Mass. R. 250. — Bush vs. Stanman^ I Bos. ^ PuU 
404. — 3 Campb. 403.—- YartorougA et. al vs. Bank of England^ 
1 6 East. 5. 

At this term, the opinion of the Court was delivered by 

Printiss, J. The action is trespass for breaking and enter^ 
ing the plaintiff's close, and erecting thereon a bridge, with 
two piers and an abutment, and a toll-gate and toil-house. 
The defendants have demurred to the declaration ; and the 
general question is, whether an action of trespass will lie 
against a corporation. 

It is urged, that as a corporation is an artificial bein^, invisi- 
ble, intangible, and existing only in contemplation of law, it 
cannot, as such, commit, or be sued for a tort^ but the action 
must be brought against each person who committed the tort, 
by name ; and this proposition appears not only to receive 
countenance, but support, from some of the authorities. But 
on looking into the books, we find many cases in which actions 
on the case arising ex delicto, where the plea is not guilty, have 
been maintained against corporations, at common law. Mr. 
Chittt/t in his treatise on pleadings, /?• 68, lays it down,that cpr- 
porations and incorporated bodies may be sued in that charac- 
ter, in many instances, for neglect of a duty imposed on them 
by law. In The Chesnut Hill Turnpike Co. vs. nutter, 4 Sarg, 
4* Ramie's Rep. 6, it was held, that an action of trespass on the 
case will lay against a corporation aggregate for a tort. In 
RiddU vs. The Proprietors of the Locks and Canals on Merrimack 
River, 7 Mass. R. 187, it was determined, that an action on the 
case, at common law, would lie against an aggregate corpora- 
tion, for neglect of a corporate duty, by which the plaintiff had 
suffered damage. In Rex vs. The Corporation of Rippon, Com, 
86, cited in Hammond on Parties to Actions, 262, it is laid down, 
that a corporation may be sued as such, in an action on the 
case, for a false return made by them to a mandamus ; or the 
" individuals who voted for it may be sued in their private capa* 
cities. In Yarhorough et. al. vs. The Governour cy Company of 
the Bank of England, 16 East. 6, which was trover for three 
promissory notes, it was moved, after verdict for the plaintiffi, 
to arrest the judgment, on the ground that the action of trover, 
Ifhich is founded in tort, did not lie against a corporation ; but 
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it was determiDed, on a review of all the authorities, that the 
action well lay* This case, and the others referred to, are en- 
tirely decisive, that a corporation, as such, may be sued in an 
action on the case for a tort. ^^;|^ 

But it is said, that, admitting that a corporation is liable is n* whiui 
an action on the case for a tort, yet it cannot commit a trespass^ om^^ 
or be answerable in that form of action. But if an action on 
the case will lie against a corporation for a tort, there seems to 
be no good reason why trespass will not also lie. The distinc- 
tion between the two actions is not, whether the act complain- 
ed of was accompanied with force, or whether there was an 
intent to do the injury ; but whether the injury was the direct 
and immediate effect of the act complained of, or was the col* 
lateral consequence of some act previously done. If a corpora^ 
tion is liable in case for consequential damages, proceeding 
from an act authorized by them, they may, and ought to be lia- 
Ue in trespass^ for an immediate or direct injury, arising from i 

an act authorized by them', or done by their command. In* 
deed, there seems to be no difference, either on principle, or 
on technical grounds, as to the liability of a corporation, in ac* 
tions of the case ex deliclOj and actions of trespass. The objec* 
tioDs, that, in trespass^ the process, at common law, was capias^ 
and that the judgment against the defendant always concluded 
with a capiatur^ applies as well to actions of trespass on the 
case arising ex delicto, where the plea is not guilty, as to actions 
of trespass vi et armis. But the objection no longer exists to 
either action, even in England ; for the statute of 5 & 6 W. ^ 
M. took away the fine in all cases, and no notice is now taken 
of it in the Judgment. And here, no such judgment was ever 
entered, and therefore this technical objection totally fails. 
But if it were otherwise, it would not affect the question. In 
Riddle vs. 7%€ Proprietors of the Locks and Ckmals on Merrimack 
River, it was objected, that in all actions of trespass, and tres- 
pass on the case, where the general issue was not guilty, if judg** 
ment was against the defendant, a part of the judgment, at com* 
mon law, was an entry of a capiatur ; and the corporations hav- 
ing only a legal, and not a natural body, no capiatur could be 
awarded against them, and, therefore, no such action lay 
against a corporation, at common law. But Parsons, Ch. J. 
says-—- ^That a capias does not lie against a corporation is evi* 
dent, but that no action of trespass lies, is questionable ; for it 
is agreed that a corporation may be fined on indictment, and 
the fine levied by distress ; and why may not a corporation be 
amerced, and the amercement collected in the same manner.'' 
And he goes on to cite a number of ancient cases, in which 
tre^ass was held to lie against a corporation : such as trespass 
for distr^ning the plaintiff's cattle, until he paid a toll which 
he was not bound to pay ; trespass for disturbing the plaintiff 
in the profits of his liberties, and for disturbing him in holding 
a leet ; and in an assize, as a disseizor with force. He con- 
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eludes by tayiug, that it is very clear, from the examination of 
the old books, tbat some actions of trespass might, at commoip 
law, be maintained against aggregate corporations ; and, as in 
^w." these actions, no ccpiatur could be entered, the omission of the 
TiM wMto entry could.be no objection to the action. In Yarboraugh el. aL 
od^tajT vs. rhe Oofumour ff Company of the Bank of England, Lord El- 
knborotigh considers the objection, that bodies merely corpo- 
rate, and of an impersonal nature, cannot be subject to a capia$, 
as of no weight. He states the question to be, whether a cor- 
poration can be guilty of a trespass^ or tort; and he cites nu- 
merous cases to show, that they may be aiding to a trespass, 
may give command to enter into land, and may be disseizers. 
He puts trespass and trover on the same footing, and his opin- 
ion proceeds on the ground, that as trespass would lie, trover 
might of course be maintained. 

It would seem, then, to be settled by the authorities, that 
trespass will lie against a corporation ; and in reason, and on 
principle, if a man is injured by any tortious act of a corpora- 
tion, done by its authority, he ought to have his remedy by ac« 
tion against them, as much as against a natural person. In ac- 
tions in form ex dtlxcio^ as ccue, trover, trespass^ &c. the rule is,, 
that the action may be brought cither against the person who' 
actually committed the injury, or against him who commanded 
or authorized it. And it is a general principle, that a corpo- 
ration is liable for the acts of its servants, agents, or officers, 
while acting within the limits of the authority delegated to 
them by the corporation, or acting under its command. It is a 
fallacy to say, that because a corporation has no natural exis- 
tence or physical powers, they cannot commit a trespass. It 
is true, they cannot commit a trespass but through the instru- 
mentality of others ; neither can they make a contract, or do 
any other corporate act whatever, but through the agency of 
others. A corporation cannot do a tort, but by their writing 
under their common seal. (6 Ktn. Mr. 289.) A corporation 
cannot be aiding to a trespass, nor give warrant to do a trespass, 
without writing. (6 Vin. Mr. 288.) As a corporation, says 
Lord Ellenhorough, in the case referred to, they can do no act, 
not even affix their corporate seal to a deed, but through the 
instrumentality and agency of others ; but, he adds, whenever 
they can competently do^ or order any act to he done, which, as 
by their common seal they may do, they are liable to the con- 
sequences of such act, if it be of a tortious nature, or to the 
prejudice of others. It is, therefore, very clear, that for any 
act of a tortious nature, which a corporation may, by vote, or 
under their corporate seal, authorize or command to be done, 
an action, in form appropriate to the nature of the injury, will 
lie against them. Considering the numerous incorporated 
companies, established among us for various purposes, having 
extensive powers, and carrying on extensiire business, it seems 
necessary that this principle should be adopted ; for without it^ 
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tbe party Injared mighty in manj cases, be without any adequate j^^^* 
remedy. It is said, that a vote of the members, aathorizing a xsa?.'^ 
trespass, cannot be binding upon the corporation as such, but 
must be considered as the act of the individuals voting for it, 
for which they alone are liable. This would probably be true, 
if the vote, upon the face of it, was to do an illegal act. Wiiere ^'c^J^w?. 
the act is not prima facie a trespass, as if a sheriff take particu- 
lar goods on a writ by direction of the creditor, or one do an 
act by the command of another, not knowing it to be illegal or 
a trespass, he may have an action against the creditor or person 
commanding, for an indemnity* {Artmdle vs. Gardner, Cro. Jac. 
65S.) In Merryweather vs. .Artxon, 8 7. Rep. 186, Lord Ktnyon 
said, that the principle applicable to co-trespassers did not af- 
fect cases of indemnity, where one man employed another to 
do acts, not unlawful in themselves, for the purpose of asserting 
a right. On this principle, the vote of a corporation to do an 
act prima facit within their corporate powers, and to answer 
the purposes for which they were created, as in this instance 
to erect a bridge, toll-house, &c. would be binding upon the 
corporation, although the act might turn out to be a trespass. 
If the vote would make them liable, as a corporation, to indem- 
nify their agents for performing the act, it must make them di- 
rectly liable as such to the party injured by it. The principle 
adopted is, that a corporatipn, although it can do no act but 
through the instrumentality and agency of others, is liable in 
trespass ibr a tort authorized or commanded by them ; and as 
the trespass in this case is alleged to have been committed by 
the corporation, it must be taken, in demurrer, that an author- 
ity to do the acts complained of was given, either under their 
corporate seal, or by their corporate vote. 

Judgment for the plaintiflf. 

Hutchinson, J. being of counsel in the cause, did not sit on 
the trial* 

Gfb. Marsh and T. Hutchinson^ for the plaintiff. 
fFalesj Hubbard and EvtrtU^ for the defendants. 



JsDXDiAH G. Davis, appellant, vs. Oliver Tarble, appellee. 5j;<^* 



la MM of tn appeal bf a« pUinliff from IIm jndgmMt of a /oitiM of Uio PoaM, to tbo ooootj 
eoort, wban he finally roooTen in debt or damagei a leet eum than the amoont of hit I^gal costs 
in othtr eaaoi, the relo of tazinj hhi costs imder the act of Nor: 9, ISSS, is m follows :— To an 
anoimt of costs oqnal to the debt or damages, aie to be added tbo costs aecniiaf at cmf turn in 
whiob the defendant appellee shall have obtained a ooatianaoee; bnt not the ooets of any sabse- 
qoent term, as a consequence of such «>ntinuance. 

THIS action was commenced before a Justice of the Peace, 
where the defendant obtained a verdict, and judgment for h^s 
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cotts ; and the plaintiff appealed to the county court, and en- 
'vSl'* tered bis appeal at the March term, 1826. 

The cause was there tried at the SeptmAer term, 1835, when 
the ^aintiff obtained a verdict, hut on motion of the defendant, 
TttiUfr the court granted a new trial. 

The plaintiff's taxable costs then amounted to f 57,15. 
At the December term, 1835, the defendant moved for a con* 
tinoance, which was granted, under a mle that he pay to the 
plaintiff the costs for that term, wbicfa rule was complied with. 
At the June term, 1836, the cause was continued by the 
court, in consequence of the absence of the presiding Judge. 
1 At the December term, 1 826, the cause was again tried, when 
- the plaintiff recovered a verdict for $14,79 damages, and bis 
costs. 

On taxing his biH of costs, the {riain tiff claimed of his costs 
which had accrued previous to the said continuance at the 
Decanber term, 1835, the sum of (14,79, being an amount equal 
to the damages which he had recovered, and also his costs 
which had accrued since the said continuance, the items of 
which were as follows :-*^ 

June Termj 1836— Travel and term fee ... f3,00 

Subpoena, and the attendance of 

sundry witnesses 9,10 

Dec. Term, 1836*-Travel and term fee ... . 3,00 

Attorney fee 3,00 

Court, clerk «nd jury fees . . 7,07 
Sundry witnesses • ^ . . • 15,78 
To the allowance of all which items of costs, the defendant 
objected, except the said sum of (14,79, on the ground that the 
plaintiff, being the appellant, can recover no more costs than 
damages, except for the costs occasioned by the continuance, 
had at his request, which have been paid. 

The county court sustained the objection, and decided that 
the plaintiff should recover no more costs than the said sum of 
(14,79, being the amount of his damages* To this decision the 
plaintiff excepted, and the exception was certified to this Court 
for a final decision thereon. 

At this term, the question was argued by Hutchinscn for the 
plaintiff, and Everett for the defendant. 

The opinion of the Court was pronounced by 

Skinkee, Ch. J. The facts appearing upon the records are, 
that the action was originally commenced before a justice of 
the peace, and judgment was by the justice rendered in favour 
of the defendant, from which the plaintiff, Davis, appealed to 
the county court, and entered his appeal March term, 1835. 
The cause was by the county court continued to September 
term, 1835, when a trial was had, and verdict for the plaintiff. 
At the same term the defendant applied for a new trial, which 
was granted, and the cause continued to December term, 1825 ; 
at which term the cause was continued, at the request of the de- 
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fendani^nndBT a rule, that tb<» ddebdaot pA]f td the ^MnUffth^ f^'*^ 
costs of that term. Tbift rttte was complied with by the ie^ nr?* 
fendatit. 

At the next term, in Jane, 1826, the cauM was coati&ued by 
order of court, there b^ing no Jodge cf the Sdj^rente Coort 
present who tonld preside en the tdal. At tb^ next sttcceed* 
ing term of iUe court, In Decelftiberj 1626, n trial was badj and 
yerdkt for the plaintiff for ^14,79 damages, Md the oests were 
by the court taxed and iiHewed at the same awn^ ti2* $14,79 ; 
to which the plainttfr ea:^epted, and the cause passed to this 
Court for a iinal decision. 

The plaintiff elaiAis ^11 costs which hnrt acCrueil ^ince he 
recovered a verdict in September, 1825, (when k hew trid was 
granted at th6 instance of the defendant,) together with (14,78^ 
t. s. an aiDOunt e<}aal to the damages, beibg a part of the costki 
which accrued befoi^ that time* The statute of 18f 9, p. 905; 
in directing the amount of costs to be taxed injustice's courttj 
declares-^^'Hhe plaintiff ri^aU recover no more costs than debt or 
damages, except costs which tnay accrue from continuance a€ 
the request of the defendant,^' and also in case the plaintiff ap« 

teals, Hht county court shall follow the sause role in taxing 
ills of cost.'' It is insisted by the counsel for the plaintiff, tbait 
the practice in this county has been conformable to the rule he 
has adopted in making. up the bill of costs in this case, and by 
the defendant that no such practice has obtained. A different 
rule has certainly been pursiied in some of the counties, and 
in as much as the question is one which most frequently arise in 
the several county courts in the state, and is of very considera^ 
ble importance, we have carefully considered it, and such of 
the members of the Court as are authorized to sit in the case, 
are perfectly agreed in the opiuion about to be expressed. 

If the verdict of the jury at September term, 1825, had not 
been set aside, the judgment would have been for costs to the 
aoM>unt of the damages, and no more. We are not advised of 
the cause for granting a new trial, but as no terms were im- 
posed upon the defendant, it is presumed the fault was not his. 

The new trial having been granted without any conditions, 
the rights of the parties remain precisely as they were before 
the trial ; and if the cauie is, according to the uniform prac- 
tice by the court, continued to the next term for trial, this can- 
not be held a continuance at the request of the defendant. At 
the December term, 1825, the cause was continued at the re- 
quest of the defendant, under a rule that the defendant pay to 
the plaintiff all costs of that term ; these costs having been 
paid, cannot again be taxed by the plaintiff. By the settled 
practice of the courts, if a cause is continued at the instance of 
either party, on his paying to the opposite pdrty the costs of 
the term, sdch costs are extinguished. 

It is urged that all cbsts arising after the defendant obtains a 
continuance, are presumed to be costs, in the language of the 
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Mnu*^ sUtote, that ^^Kcrue from contimiancea at the request of the 
hso^' defendanf Sorely it cannot be a rational conttnictloQ of the 
Vi^rv^'v/ statute to say, if at any subsequent term, the plaintiff himself 
^^ should apply for and obtain a continuance, that the costs occa- 
Ttrvitb lioned thereby are costs ^accruing from continuances at the re- 
quest of the defendant ;^' and with equal force may this con- 
struction be resisted, if the cause, instead of being continued at 
the instance of the plaintiff, should, contrary to the wishes of 
both defendant and plaintiff, be continued by order of court, on 
account of the absence of one of the judges, sickness, want of 
time, or any other reason which, according to the ordinary 
course, may be deemed cause of continuance. It is said, we 
are to presume the cause would have been tried at the first 
term, it the defendant had not requested a continuance. This 
may perhaps be a fair presumption, but not so strong as that it 
would have been tried at any subsequent term ; indeed, a cause 
at the first term of the court in which it is entered, most ne- 
cessarily stand late in the docket, and the prospect of a trial, 
as far as the want of time may affect the chance, increases from 
term to term. The claim for court, clerk, jury, and attorney 
fees on trials, is made without any show of reason, and strongly 
illustrates the propriety of the construction which the Court 
have given to the statute. 

If a trial had been had at the term in which the cause was 
continued at the request of the defendant, these eipenses must 
of course have been incurred ; and how can it be urged, that, if 
they do not arise at that term, (there being no trial,) at a sub- 
sequent term, when a trial is had, and the moneys expended 
thereon, this cost has accrued by means of the continuance ? 

The extreme difficulty, if not the absolute impossibility of 
determining what costs have actually accrued by reason of a 
continuance, renders it necessary for the Court to adopt some 
general rule of construction, best calculated to meet the inten- 
tion of the legislature ; and we believe the only practicable 
one is, that to an amount of costs equal to the debt or damages, 
are to be added the costs accruing at the term in which the de- 
fendant obtains the continuance. 

This rule, though it may not do iniustice to the defendant, 
may operate favourably, it is true, for the plaintiff. Should the 
defendant insist upon a trial at the first term, the plaintiff may 
be compelled, at great expense, his cause standing near the 
close of the docket, to keep his witnesses through a long term, 
when if the defendant bad applied in season, according to the 
rule of the court, for a continuance, none, or very trifling costs, 
would have arisen at that term; and at the next term, the 
cause standing early for trial, the costs to the plaintiff will be 
very light, compared with what would have arisen, if a trial 
should have been had at the first term, or the plaintiff kept in 
attendance with his witnesses till the close of the term, and no 
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trid tbcn had, for want of time. The jadgmeat of tlie countjr HI^HI^* 

court must therefore be affirmed, &c. uirf' * 

Hutchinson fy Jliktni^ for the plainUff. 
Ev^rettf for the defendant. 
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AA^adHMi^ to is tte 9114011^, mut ptmm Um RMa ftr payttnt at th« tioM H fBlltd«% Mi 
wt give wikm to the •odwMr orooo-pftyioMt, within « zeMooablt tinw, vUob, MMidi^ to 
tko ftMral nis, if 1m im idei in tlM noM pUo9, moat be 00 tba ramo daj, or at fkrtlittt hf 
tbt Btst doy, or if io a difltmt plooe, bj tba Mzt poet. 

If «i i adoim fits tioa of poittoot, tteoadontr ii diMhorgod. 

It !■ tko dot/ of tho OMignao of a nolo aot osfotiablo, who takot upoa himotlf to punoo Um ma- 
kor io tho lint initance, or of oo« holdiof a nolo in trut, to demand pajoant at in eaao of •• 
•odonee, and if tho aoto !■ not paid, forthwith to attach oMato of the debtor, if to bo fbond, aad 
tf Oil, to Httaeh hie body; valeee tho maker abeeond loavinf no eflbcte, or lnniiinei baokrapt* 



THIS is an action on the following described note, tiz: — 

''j(196,41. Cornish, June 10, 1820. 

^Fpr value received of fFhittUsey fy S/one, I promise to paj 
*4hem, or order, one hundred and ninety-six dollars and 
^^forty-one cents, with interest, on the first day of October, 
"1821. 

(Signed) lemuel dean.^ 

Defendant admits the execution of the note. 

There was paid and endorsed on the same, Oct. 15, 1822, 

On the ist day of July, 1822, the defendant endorsed to the 
plaintiffs (in blank) a note executed by Benjamin Smith to the 
defendant, for (SO, dated 16th Oct. 1S21, and payable to de* 
fendant or order in one year from its date, with interest ; — at 
the same time, the defendant transferred to the plaintiA by de- 
livery, another note of the same date and amount, executed by 
same, payable to one David Whttltr or order, in one year, with 
interest, and endorsed (in blank^ by said Wheeler. 

For these notes the plaintiff, Whittlesey, gave a receipt, 
which, alter describing sfiid notes, proceeds as follows : 

^^Wbich notes I am to account for, when collected, by apply* 
'^ing the same towards payment of a certain note which I now 
'^hold against said Dean : which said notes are to be delivered 
^^up to said Dean^ on his paying the said note I now hold against 
*^him, or giving me other satisfactory security fer the payment 
"thereof, at any time previous to said 16th day of October next* 

(Signed) '^HXWTOv whittlbsxt." 

On some day between the 1 6th Oct. 1 822, (the day on which 
the notes against Smith fell due) and the 16th Nov. after, the 
plaintifis sent the notes to a Mr^ Bryant, to be by said Bryant 
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presented to SmiA for (MtymenL^^They were preseDted, and 
Smith promised Bryant that they should be soon paid* BrymU 
retarned the notes to the plaintiffs, and thej have not been 
paid. At the time thej became due, and for some few days 
after they were presented by Bryant to hiro, Smith had in his 
possession, property sufficient to have secured the amount of 
the notes, which could have been taken bj attachment. 

Some twelve or fourteen days after Smith was thus called on 
by Bryanty he became insolvent. 

The defendant had no notice from the plaintiffs of the de- 
mand on Smith, or his refusal or neglect to pay, until the 11th 
December, 1822, the' day of service of the writ, when the plain* 
tifls offered to return to defendant said notes, and demanded 
the receipt aforesaid. 

On the foregoing statement of facts, it is agreed by the par- 
ttes-^that if the Court be of opinion that the defendant is enti- 
tled to set off and be allowed for the amount of the notes 
against Smith, judgment is to be rendered for the defendant for 
(4,62, and his costs ;-^if the Court are not of that opinion, 
then judgment to be rendered for plaintiffs for f 190,37. 

Coolidgt 4* ^ikensy for the plaintiffs. 

H. Everettj for the defendant. 

SRiNNxa, Ch. J. pronounced the opinion of the Court. 

Whether the plaintiff is to be regarded as the endorsee of 
the notes against Smith, and subjected to the ordinary duties of 
making seasonable demand and giving notice, or as the agent 
of Dean in obtaining payment and satisfaction of the maker, is 
not a question to which our attetiffon has been particularly 
called, as in either point of view, we consider he has made the 
notes his own, and of course his claim upon the note here in 
suit against the defendant is extinguished. 

As endorsee of the notes, it was his duty to have presented 
them for payment at the time they fell due, and to have given 
notice to the endorser of non-pajment, within a reasonable 
time, which, according to the general rule, if he resides in the 
same place, must be on the same, or at farthest, by the next 
daj, or if in a different place, by the next post.«-*1 7*. Rep. 167. 
—2 Wheat. 363.~1 Bur. 676-7.-2 Sir. 1087.— Dou^. 516.— 
8 East. 245. — 12 Mass. 403. 

Though these general rules may be rendered inapplicable in 
particular cases by circumstances, yet in this case there is noth- 
ing from which the jury could infer that the holder would be 
excused for not complying with them. The defendant, there- 
fore, from the £au:ts presented, would be discharged, if this suit 
was against him as endorser of the notes. 

There is in the case that from which the jury might proba- 
bly infer, that a ciedit was;g^vei» by the plaintiffs to the m^ker 
qf tha notoB*^ If the endomee has given time, he makes the 
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not^ his own, aod the endorser is of course dischar|ed.-— Se/- 
tof/n^ 274. — 2 Bos. fy PuL 61. •-'-B East. 576. — 8 John. Rep. 
3'84* 

If the plaintiff is to be considered as hofding the notes in 
triMt for, and as the agent of the defendant, 'by reason of the 
undertaking and contract evidenced by the receipt he gave 
therefor, he was bound to exercise ordinary diligence at least. 
We consider his duty is to be measured by the rule applicable 
to the endorsee of a note not negotiable, and in which the hold- 
er has undertaken to pursue the maker in the first instance, 
having recourse to the endorser only in case of the ultimate 
failure of the maker to pay. 

Heretofore, there has been much diversity of opinion in this 
state, in relation to the duty of the endorsee and holder of a 
note, and the liability of the endorser, whether the same was 
negotiable under the English statute of Anne, or not, our stat- 
ute not having made any notes negotiable, or rather not having 
placed them on the footing of bills of exchange. Much diffi- 
culty has arisen in attempting to adopt any definite rales on 
the subject, more especially as applicable to notes not made 
payable to order or bearer, and notes endorsed after falling 
due. In looking at the reported cases, if there are to be found 
no contradictory decisions upon the material grounds upon 
which they severally rest, it is apparent a difierence of opinion 
has been' entertained upon some points, and in a late case of 
Nash vs. HarringiciK^ decided in Ckitltndm county on the pres- 
ent circuit, the court, on full consideration, determined there 
could be no better rules applied to the subject than those which 
have been established in other governments, where the law 
merchant is adopted in reference to notes made payable to or- 
der or bearer, and certainly none so well calculated to prevent 
litigation. 

As to the duty of an assignee who takes upon himself to pur- 
sue the maker, in the first place, having made demand of pay^ 
ment In time, according to the law as applied to endorsees gen- 
erally, it is his duty, if the note is not paid, forthwith to attach 
the estate of the debtor, if to be found, and if not, to attach the 
body ; nothing short can be considered the exercise of that 
faithfulness, care and diligence which his assigner or endorser 
may reasonably expect of him, and without which he must be 
considered as making the note his own. Should the maker 
abscond, leaving no effects behind, or become bankrupt, the 
case would be varied. 

There are no facts in the case from which it can be presum- 
ed the plaintiffs made demand of Smith, till one month at least 
had elapsed after the notes fell due. They were sent to his 
agent, oryani^ within one month, and by him afterwards pre- 
sented for payment. The burden of proof resting upon the 
plaintiff, he can insist on nothing short of the extreme period 
of time. 

34 
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^[g^> The case shows the debts might have been secured afterdae 

188?/' by attachment of property. We consider, therefore, from t|^ 

v^^v^^ whole case, the plaintiff has no claim, and that judgment must 

wMukMy 1^ f^^ u^ defendant, and for the sum agreed bj tiie parties, 

-^ according to the role. 

•1 



ffvb!^, Jmm Mitchbll m. Levi WAtna. 

la lliii itot*, M analogy to Um lUtttta «r Umitationt, a pnMriptiTe rif bt, or mora pfoporiy, tho 
pmomption of a frant to Ineorporeal horaditanwiita, arltes from fifk«en yean oaeupaaey and 
poMeuloa advana to tho ownar or pfopriolor. 

U••all«oaallpana^aooottpalBledbyaalclal^rifttotttllapartortte poiMMar, aoHtitiite «» 
adfowa paaHMim; aaditiaiMMtarlalwhathwtterlfiittoclaaaailUhavabaeAdidiwlflwi 
bim in wbom tba lifbt was, and who afterwarda Moka to onforeo it, or from aaotbor ; but if from 
tbo former, it mtist (it would taom,) bava baon aocompaaiod aho witb bla aequioteanee. 

But poatenion and me for 15 jeara under a claim as faiMiit, would not, parbape, raiaa the praemnp- 
tian oTa diifabia leaaai 

II would aeam that iaaBditionalfiaot map be pieawaedi and if tba ijglit eteimad a* iqjAapepdaqt 
of aDineidomaldaty, thara ia no doubt bat that aneh rigbt. aeo o m p aaied by iBch daty, wmj be 
prMvmed» 

If a party preeeribinf for a rigbt, bas, wltbln SAeen yean before action broogbt, acknowM^ the 
elaim of die pkiinDff; thoogh he did it ander a miatakeof hie own rigfate, the p ie ewnp tian ef a 



THIS was an action on the case for taking water from the 

Ient-stock of the plaintiff's flumei for the use of a fiUlmg-'miU^ 
tc. The action was tried on the general issue, at the Decern* 
ber term of Windsor county court, 1836, and a verdict was eo- 
tered for the defendant* 

On that trial, the plaintiff adduced testimony tending to 
prove all the facts set forth in his declaration, in doing which, 
ne read in evidence, in support of his title to the locm m qao^ a 
record of the division of the estate of Donul Gilbert^ deceased, 
assigning the premises described in the declaration to Jtruiha 
Cimrtj a daughter and heiress of the said Daniel^ and a deed 
thereof from ber to the plaintiff.*— Also, an indenture of lease, 
dated January 30th, 1818, between the said Daniel Gilbert and 
one Amoi Hatch^ wherein the former, in consideration that the 
latter covenanted to pay, or cause to be paid, to the said Daa- 
iel, his heirs and assigns, an equal portion in labour in repair- 
ing the mill-dam, when demanded, granted, demised and let to 
the said Hatch, his executors^ administrators and assigns, the 
right and privilege of the water to be taken from the flume of 
the grist-mill, (which the said Daniel then owned,) for the pur- 
pose of canying one or more carding machines^ in his the said 
Hatch^- clothier^s shop. To have and to hold the same from 
the date thereof, for and during the full term of nine hundred 
and ninety-nine years. 

The defendant then offered to prove that he and those under 
whom he claims, have, for thirty years, or since the year 1797, 
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bad and ^oyed the right of usuig the water as the plaintiff 
complains of his now using it, they doing one fourth part of all 
necessary repairs upon saUi dam« This evidence was objected 
to by the plaiotifff as proving no right in the defendant, but osh 
ly a mere tenancy to the plaintiff, and a conditional riffht is 
not the sulyect of prescription. But the Court admitted said 
testimony, and the same went to the jury tending to prove said 
facts — among which was the evidence of Stq^hen Par$ml^ con* 
tained in bis deposition ;**-in which the witness stated, in sub- 
stance, that he formerly purchased the loeta in quo of Jasptr 
Murdock^ and owned and occupied the mills about seven years f 
that Thaddeui Walker then owned the clothier^s works below 
the mills, and took water for his works from the flume, and did 
one quarter of the repairs of the dam :—• that this was then un* 
derstood to be Walker^s right. That when be purchased, Jlfiir* 
dock told him that Walktr bad the right to oraw water, as 
above stated, and the witness understood that he had a writing 
to that effect* That Murdock further informed the witness^ 
that his first agreement with Thaddeus Walktr was. that he was , 
to put the clothier^s works beiwun the two mills, in which case ' 
Walker wa^ to give fifty dollars, and support one quarter of the 
dam ; but thinking the works, if located between the mills, 
would bo a damage to them, be told Walker that if he would 
put them below both mills, and take the water from the flume 
in a pent-stock, he should be welcome to erect them there, and 
that he should have the water for bis works by supporting a 
quarter part of the dam. That he understood, from both Jas- 
per Murdock and Thaddeus WaUcer^ that so long as said Walker 
supported one quarter part of said dam, he had a right to draw 
water sufficient for his works ;— 4hat Walker did support his 
share of the dam so long as the witness remained there, (about 
seven years,) and he never supposed he had a right to hinder 
Walker from drawing water at any time. Another witness ibr 
the defendant testified that TTiaddeus Walker^ who built the fiil- 
ling-mill, first agreed to give fifty dollars for tbe right of erect- 
ing it nearly between the saw-mill and grist-mill ; but he built 
further south, upon the rocks-^and afterwards said he oueht 
not to pay the fifty dollars, because it cost him more to build it 
where he did than it would have cost between the saw-mtll 
and grist«milK 

To rebut which testimony, the plaintiff produced evidence 
which went to the jury, tending to prove mat said Thaddmu 
Walker did in fact agree to give fifty dollars for the right of 
erecting his said fulling-mill ; and that when said mills were 
sold by Jasper Murdodc to Stq^hen Parmel^ it was agreed be- 
tween said Murdoch and Parmt!, that upon said Thaddmis 
WaUcer^s paying said fifty dollars and the interest, said Parmel 
should convey to said TTiaddeus Walker what he had contracted 
with Murdock for, and then he was to have theuse of the water 
by supporting one fourth part of the dam.— -Also, that in the 
year 1811, in October, the right of said Wcdker had passed to 
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one Comfort Hamilton ; and one Om^ttrnt Murdodc^ brother of 
said Jasptfj owned one half of said premises now owned by the 
plaintifl^ and had the care of the other half as administrator on 
the estate of said Jasper; — and that said Parmtl and Thaddtu^ 
Walker had made no settlement-— That said Thaddeas had not 

J aid said fifty dollars, nor interest for the same ; nor had said 
^arsitel conveyed to said Thaddeut as above mentioned :— -*and 
said Constant claimed of said Hamilton a fulfillment of said con- 
tract ; and accordingly said Hamilton agreed to pay said fifty 
dollars, and interest from the time when said falling-mill was 
built, which was in the year 1797 ; but, before the writings 
were executed. Comfort Hamilton sold his right to his brother, 
Jude jHbmt'i/on^-That said Jude refused to fulfil the said agree- 
ment made by said Comfort^ alleging that he and those under 
whom he claimed had obtained a title by possession—That said 
Constant Murdoch took advice, and concluded to stop the water 
from running to said fulling-mill, and went to the flume for that 
purpose; and the said Jude, perceiving that the water would 
be so stopped, proposed that he would relinquish the old con- 
tract, and pay yearly rent for the use of the water, if said Con* 
stant Murdock would accept said Comfort Hamilton as paymaster 
for the rent, which was agreed upon, and the rent stipulated at 
twenty or twenty-five dollars a year, for a year certain, or so 
Ion? as said Constant would let it run ; and said Comfort became 
holden for said rent to said Murdock, who, the next July, sold 
the mills to a Mr. Marsh, who was to have the benefit of said 
contract. 

And the defendant produced testimony tending to prove that 
the said Hamiltons made such agreements and contracts from a 
mistake of the facts and their rights, and that said Hamiltons 
and the owners of said clothier's shop have ever since made 
one quarter of the repairs of said dam. The defendant there- 
upon requested the Court to charee the jury that if they found 
it proved that said Hamiltons had made said agreements and 
promises from a mistake of the facts and of their rights, they 
were of no eflFect. 

The court charged the jury, that to entitle the plaintiff to re- 
cover, it must appear that he had sustained damage from the 
acts of the defendant. That if the defendant and those under 
whom he claimed, had used and improved the water, claiming 
right thereto, for more than 15 years, doing one fourth of the 
repairs to the dam, the law presumed a grant of the right. 
That if the Hamiltons made the contract or agreement as re- 
ferred to in this case, under a mistake of the facts and their 
rights, although such agreement was made before the expira- 
tion of fifteen years from the commencement of the use of the 
water by Walker^ under whom they claim, such agreement was 
of no enect, and would not remove the presumption of an ori- 
ginal grant of the right. That if, at the time the deed to the 
plaintiff was executed, the defendant, or those under whom he 
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clavmed) was in the use aod occupation of the water, ciaimiog 
tight thereto, y^t the deed was not void nn^er the statute, as 
against tbd right so claimed. 

To wMcfa opinions the plaintiff excepted. The exceptions 
being allowed, and seat to this Conrt, the plaintiff now nxyires 
tbat'the judgment below be.rereried, and for a new trial, for 
reasons apparent in the exceptions aforesaid. 

The case was argued by Hutchinson^ for the plainti£F^ and by 
Collamer for the defendant, who cited 2 Dane^ 719, 726. — 1 
Phil Et. 121, 123, note. — 3 Ame, 504. — 1 Jchn. 6. — 11 Do. 
466.— 1 Caints^ Ca. 84. — 4 Ttrm R. 683. — Robtrts on Fraud?, 

130, 135.— Cro. Car. 405.~J?. Jf. P. 69 Cro. EHz. 593.— 

5 Co. 786.-2 H. Bl. 224.-2 Cm. R. 693.— 1 1 East. 284. — 
Cowp. 109. 

The opinion of the Court was pronounced by 

Skikvkr, Ch. J. It is insisted by the plaintiff's counsel, that 
to acquire a prescriptive right, the exercise and enjoyment 
thereof for no period of time short of that recognized by the 
ancient common law, 1. 1. time whereof the memory of man run^ 
neth not to the contrary^ is sufficient. 

That the principle of presuming a grant by fifteen years^ pos- 
session and use, applies to adverse possession, and not to posses- 
sion received from and held under the owner. That the evi- 
dence in this case shows the possession of the defendant and 
those under whom he claims, to have been a tenancy under the 
plaintiff and his grantors, and the repairs to the dam are in the 
nature of, and to be considered as rent. 

By repeated decisions of this Court, the law at this time must 
be considered as well settled here as in England, that in analo- 

5y to the limitation of twenty years, affixed by the statute of 
ames, in England, for entry upon lands by the owner, and here 
by our statute of limitations of fifteen years, applying to all real 
and possessory actions, a presumptive right, or more properly, 
the presumption of a grant to incorporeal hereditaments, arises 
in the same period of time. 

This possession, it is contended by the plaintiflf^ and correct- 
ly, must be adverse to the right and claim of the owner or pro- 
prietor. But all that is necessary to constitute such adverse 
possession and use, is, that it must be accompanied by a claim 
o/ri^t on the part of the possessor. From whom that right is 
claimed to have been derived, whether from the plaintiff or any 
other, is not material. If the right claimed is a mere tenancy, 
this perhaps might not be presumed to be a permanent estate. 
In other words, a possession and use for fifteen years under a 
claim of this description, may not perhaps raise the presump- 
tion of there having been a duraVle lease. It is, however, un- 
necessary to examine that question, as we consider the evidence 
before us in the case does not present the claim of the defend- 
ant in the light of a tenancy. In the ordinary case of a tenant, 
the estate which is used and occupied, and from which profits 
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fS!£rr! are derttedt it that of the laBdlord; In this ctse, the boiUiogs, 
^e0r. ' &c. Md all the ezpenditares are oiade by the defendaiity and it 
woold be the nataral and common (though not the legal) pre- 
_ sumption^ that at the time the defendant's grantor erected bis 
waSmt. miUs, Ax:« he bad secured the right to the water bj gvanti as 
the whole cost and charge most be a kss, and the esUblishineiit 
Qseless without it. 

The defendant having been in the pessession, use, and occu- 
pation of the easement for more than fifteen years, the jury 
may and will presume a grant unless there is something to rebut 
the presumption. 

It is urged, tliat the fiict that the defendant and those under 
whom he claims, have done, or admitted that they were oblig- 
ed to do, one quarter the repairs to the dam, is inconsistent 
with, and contradicts the presumption of a grant. That a con- 
ditumal grant cannot be presemed. No authority is shown by 
the plaintiff's counsel to sustain this position, and from looking 
into the cases referred to by counsel for the defendant, it ap- 
pears such right may be claimed by prescription, and conse- 
quently a grant may be presumed. If in this case the facts will 
justify the presumption of a grant at all, whether the right in 
the defendant is condiiional^ and liable to be defeated by the 
non-performante of the condition, or is inApendmt of the duty 
resting upon him to aid in repairing the dam, may be question- 
able. We are inclined to consider it of the latter description, 
and if so, there would be no doubt a grant might be presumed. 

The language of the court in charge to the jury is, *4f the 
defendant had used and improved the water more than fifteen 
years, claiming right thereto, the law presumed a grant." It 
may not be perfectly correct to say the law presumes a grant, 
in as much as it seems to be considered matter of evidence from 
which the jury are to make the presumption.— 3 Ea$t. 302.— 
3 Saund. 175, 6« c. d. n. 3.^3 £»>g. 115. 

The court in the charge further say— *^4f the Hamiltons 
made the contract under a mistake of the facts and their rights, 
although it was made before the expiration of fifteen years from 
the commencement of the use of the water, such contract would 
not remove the presumption of a grant." It will be recollect- 
ed the jury were thus charged on request of the counsel for 
the defendant, and by consent of the plaintiff's counsel, the lat- 
ter feeling confident of a verdict in his favour upon the facts. 
My opinion was then as it now is. The uninterrupted enjoy- 
ment of an easement for fifteen years, constitutes the presump- 
tion of a grant from the original proprietor. 

This enjoyment and use must be with the acquiescente of 
such proprietor, and accompanied with a claim of right on the 
part of the occupant. An interruption of the occupant, and a 
claim of right on the part of the proprietor, or an admission of 
such right by the occupant, either express or implied, will re- 
pel the presumption. So use and occupation by mistake, will 
defeat a claim set up on the ground of fifteen years' enjoyment 
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^-^adc$m V9. Wilkinsanj S Bommll ir QreswtlL 419.—3 Sound. ^^_ . 
173, d. ''JST'' 

In this case there was evidence given teodine to show that 
the plainti£Ps grantor within fifteen years from tne commence- 
ment of the use of the water by the defendant's grantor, assert- 
ed his right, and denied the right of the latter, and that it was 
mutually agreed between them, that the latter should for cer- 
tain considerations hold as tenant of the formen 

But it is urged that by reason of the mistake on the part of 
Hamilton^ this agreement can have no effect. Tlie case states 
that the agreement was made by the Hamiltans under a mistake 
of the &cts and' their rights. Although under such circum- 
stances the agreement may not be such as can be enforced 
against the HamilUms^ yet it constitutes a claim of right set up 
on the part of the plaintiff, and an admission thereof on the 
part of the defendant. 

It does not appear from the case what this right of the Ham" 
Hums was, about which they were mistaken. If it was a right 
to the use of the water acquired otherwise than by occupancy, 
that rieht may remain, the agreement notwithstanding. 

But before the fifteen years elapsed, the plaintiff having as- 
serted his claim, and 4he defendant having conceded the right, 
the plaintiff was thereby lulled to security, and under whatever 
circumstances the defendant may have made the agreement, 
Hheprtiumption of a grant is thereby repelled. 

The defendant's counsel suppose the case is x>ne in which a 
court of chancery would decree a conveyance, and therefore 
un^e that this Court will presume one. That when chancery 
will decree a specific performance in favour of a party, a court 
of law will not give damages against him. Admitting the doc- 
trine correct, there are no facts before the Court by which they 
would be justified in sustaining the verdict. The case shows 
that testimony was given tending to prove certain facts ; but 
there is nothing before the Court that could warrant the belief 
of any thing other than what is supposed necessarily to have 
been found oy the jury. The jury were instructed, that if they 
found from the evidence that the defendant and those under 
whom he claimed had occupied the easement, claimii^ right 
thereto, for the period of 1 5 years before the commencement 
of the suit) they would presume a grant, notwithstanding the 
agreement of the patrties before referred to. The jury, then, 
from their verdict, are supposed to have found the use and oc- 
cupancy for more than fifteen years, and if any contract was 
made between the parties, the same was made by the defend- 
ant, or rather Hamilton^ from whom he claims, under a mistake 
of the facts and his rights. Whether a contract was made or 
not, does not appear, and if made, in what the mistake consist- 
ed cannot be learned from the case. 

There is nothing before the Court to show under what cir- 
cumstances the defendant has enjoyed the use of the easement 
which he claims ; we cannot therefore say it would be equila- 
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JJIJjJI^* ble or jiwt to render judgment upon the verdict— -a new trial 

i«7. ' therefore must be granted. 

MfttaMi HuTCHiNsoy, J. being of counsel for the plaintiiT, did not sit 

wILr. on the trial. 



Reading vs. Rockivghaii. 

WtndsmTf Wbert Mrrie* of c wirniof to depart the town it made, bj leaving a copy with MMie penon other 
'^iM?'^' than the pauper, at the house of the usual abode of raeh panper, it it eeeential that the eOaor 

eortUj ift hie returft that the penM with whom ho luft tha eopy wsa thn ruH$nt tktnin ; aad 

without thie Iket appeariof , the return ii fatally delhctlve. 

AT the June term of the countj court, 1836, a verdict was 
taken in this cause by consent, for the town of ReaJUng^ dama- 
ges j(76,71, subiect to the opinion of the court, upon the follow- 
ing case agreed upon between the parties. 

Paul Fletcher^ a transient person, travelling through the town 
of Readings was taken sick there, and was provided with neces- 
saries by said town till be died, and this action is brought to re- 
cover the reasonable expenses of this last sickness ; and the 
only question submitted to the court is, whether the said pau- 
per was legally settled in said town of Rockingham ; he moved 
into the town of Rockingham the 6th day of February, 1815, 
' and resided there till he moved out, the 20th of March, 1816. 
He was warned out of Rockingham the 2lst September, 1815, 
agreeably to the copy of the record of the town of Rockingham^ 
which is as follows, to wit : — 

''State of Vermont, Windham County, ss. — To either con- 
testable of Rockingham^ in the county of Windham — Greet- 
"ing. 
"You are hereby required to summon Paul Fltlcktr^ now re- 
"siding in Rockingham^ to depart said town. — Hereof fail ,not, 
*'but of this precept, and your doings thereon, due return make 
"according to law. Given under our hands, at Rockinghamf 
"this 10th day of September, A. D. 1815. 

"peter EVANS, ^ Selectmen 

"LEVI HOIT, > of 

"benj. SMiTHji JR. ) RocUngham.^^ 

"Windham, ss.—- Rockingham, Sept. 21, 1815. Then served 
"the within precept, by leaving a true and attested copy of the 
"same at the within named Paul Fletcher's last and usual place 
"of abode, in Rockingham, in the hand of Zuba Fletcher, with 
"my return thereon endorsed. 

"^l/eify ebenezer lock, Cbfu/oUe." 
"Received Sept. 22, 1816, and recorded by me. 

"JOSEPH WEED, Town CUthJ*^ 

The said town of Rockingham can prove by parol, if such 
proof is admissible evidence, that said Zuha Fletcher^ mentioned 
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ia the retorn of the officer, was the wife of the said Paul FUich- 
«r, refttdtiig at the time with her husband, and was of sufficient 
discretion. 

Now it is ^reed, that if the opinion of the Court shall be, 
that the said PmU FUidur was l^allj settled in said town of 
Rockingham^ judgment to be entered upon the verdict ; and if 
not so settled in Roddngham^ the verdict to be set aside, and a 
verdict and judgment to be entered for the town of Rocking- 
ham. 

H. EVERETT, far pkunHf. 

J. H* HUBBAKD, for deJendoM. 

June J 0th, 1836. 

The case was argued bv H. EvertU for the plaintiff; and bjr 
J. H. HMard for the defendant. 

The opinion of the Court was pronounced by 

Skinvbr, Ch. J. From the case as stated by the parties, it 
appears that Fletcher, the pauper, moved into the tQwn of 
Rockingham on the/ 6th February, 1815, and resided there 
more than one year, viz. till the 20th March, 1816. A warn- 
ing to depart, issued in due form by the selectmen of Rocking- 
ham on the 10th September, 1615, was served by the constable 
of Rockingham, to whom the same was directed, on the 2l8t of 
September, 1815, as appears of record in the town clerk's of- 
fice of Rockingham, and there recorded the 32d September, 
1815 ; the return endorsed upon the process is as follows, viz. 
*^ Windham, ss. Rockingham, Sept 31, 1815. Then served the 
within precept, by leaving a true and attested copy of the same 
at the within named Paul Fletcher's last and usual place of 
abode, in Rockingham, in the hands of Zuba Fletcher, with my 
return thereon endorsed. Attest, Ebeneztr Lock^ Constable.^ 

The statute directs the mode of service in this case to be the 
same as is pointed out for the service of the ordinary process of 
summons, by the 26th section of the judiciary act, by which it 
is declared, ^Hhat all writs of summons shall be served on the 
defendant by delivering him a true and attested copy of said 
writ, with the officer's return thereon ; or by leaving such copy 
at the house of his usual abode, with some person^of sufficient 
discretion then resident therein." The only questions between 
the parties in this case, arise out of the return of the officer. 
If the return endorsed is in conformity with that which is re- 
quired By the statute, the pauper has no settlement in Rocking- 
nam, and the town of Reading cannot maintain the action ; 
otherwise, his settlement is established in Rockingham, and 
judgment must be given upon the verdict. One objection to the 
certifiicate or return endorsed bv the officer, is, that be has omit- 
ted to say he left the copy at the hotae, &c. which is essential. 
The statute directs the copy (if not delivered to the pauper) to 
be left at the kou$t of his usual abode. It cannot be supposed 
the legislature intended any thing more bv the term houst^ than 
the phtct in which the party resided. If bis domicil should not 
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jJJ^^« preciselj coaie Uff to what is usoallj denonioaited a houu^ no 
iBUT: ' doabt senrice could be mado in bis absence. The return, in 
this particular, must be considered a substantial compliance 
wHb the statute. The (act certified shows conclusiTely, that if 
■Mfldflftea. the pauper had his residence in a house, the copy was there 
left, and the language, house of his abode, made use of by the 
legislature must be taken as synonymous with plau of his abode. 
It is further objected, that it does not appear from the return 
that Zuba Fletcher, the person with whom the copy was left, 
was, in the words of the statute, a person of tuffident dtscretum. 
This presents a question of more difficulty. In the perform- 
ance of this part of the duty required of the officer, the law has 
mffiied no definite rules by which he is to be governed. The 
act is not purely ministerial. He has necessarily a discretion 
to exercise, and in deciding upon the capacity of the person to 
whom he commits the copy, if he does not act corruptly, he 
cannot be made answerable. But it is said, as the fact of the 
person^s being of sufficient discretion is material, and expressly 
required by statute, it ought to appear in the return, so that tf 
tiot true, an action may be sustained for a falsi return. If this 
was the only remedy, I should myself have no doubt it ought 
to be certified in the return ; but I can see no reason why an 
action may not as well be sustained against the officer for omit* 
ting to perform his duhr, admitting the law^ does not require 
him to make return of his doings in this particular, as for a 
false return, in case he was required to make his return in the 
manner contended for by the plaintiff. The person being* nam- 
ed, no additional burden is cast upon the party in making the 
proof in such case. The same evidence would avail him as in 
an action for false return. No decided opinion, however, is 
intended to be eimressed upon this point, as upon the remain- 
ing question the Court are unanimous in the opinion the return 
is defective. The pgrson with whom the copy is left at the 
house or place of abode of the party, must be then resident ihere' 
in. The object of the service is notice to the party, and the 
legislature have carefully directed a course of proceeding most 
likely to effect this object. If the party is absent, or secretes 
himself, that process may not fail of service, a copy is to be left 
with one of the family, or some person residing at the time in 
his domicil. The presumption is, it will then come to his 
knowledge ; but no such presumption can arise if thp copy is 
committed to a stranger who may be casually there. If this 
should be sanctioned, frauds would be practised and judgments 
obtained aeainst parties without notice. The fact that the per* 
son with whom the copy is left resides in the house, can be 
learned by the officer in the «ame way that he can learn the fact 
of the pariyU residing there. The place of the residence of the 
one, may be ascertained with the same facility and as eorrectiv 
as the other, and in law they are equally important. If the of- 
ficer may, where he does not deliver the copy to the party him- 
self, omit to certify that the phce was the residence of the per- 
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son with whom he left it, he may, upon the same principle, oavtt fSS^' 
to certify that he left it at the »bce of the abode of the parkf. Wm^* 
In the latter cafle,'no one would hesitate to pronounce the re^ si^v^w 
turn fetaUy defective. The presumption that the officer left ^^^ 
the copy at the place of the party's residence, would rest upoa 
the same foundation as that the person with whom it may have 
been left was a resident in the house* It is said, that no evil 
can result from the omis^on, and that it is more for the inter* 
est of the party complaining, as the fact may then be nut in 
issue between the parties ; but if returned, it is conclusive* 
Tlfe same may be urged, and will apply with equal force, to the 
omission of any and every material part of the return. That 
which is comprised in the officer's return beyond what the law 
requires, is not conclusive, and if evidenice at all, is but prinu$ 
facie* 

The decisions ^e, that the officer's return is conclusive be- 
tween the parties in the suit and theii^ privies. The doctrine 
has as yet been carried no farther. Reading can with no more 
propriety be considered a party to the process of warning, than 
any other town in the state, and surely no action could by that 
town be sustained against the officer in this case, either for a 
false or defective return. That the inhabitants of a town may 
avoid the charge and burden of maintaining strangers coming 
to reside with them, who may become poor and unable to sup^ 
port themselves, the legislature have provided that such per- 
sons may within one year be warned to depart, and that a re* 
cord of the proceeding be made in the office of the town clerk 
of such town, within a limited time, and it is necessary that all 
that which the law requires in such proceeding should appear 
of record, as well the officer's doings upon the process, as the 
process itself. It may with propriety oe likened to the pro- 
ceedings pointed out in the statute by which one may acquire 
and another be divested of a title to real estate, and the same 
principles that have obtained as applicable to the officer's re- 
turn upon the process in that case, ought to govern in this. All 
persons interested are in both cases referred to the record for 
the evidence, and it is by that the right is determined. The 
officer's return is matter of record, and in this case the law par- 
ticularly requires it to be recorded.— Comfi/ed Laws^ 1st voL p. 
400. And there would be the same danger of fraud and perju* 
ry to admit parol testimony to supply any defect in this case, 
as in the case of final process levied on lands. Reading, from 
examining the records of Rockingham, find a material part of 
the duty of the officer is omitted in the return, whether per* 
formed or not may be beyond their power to learn, and it 
would be unjust and unreasonable that they should be obUged 
to commence their action or remove the pauper at their peril, 
exposed to the consequences of what may turn out in the proof 
on trial. 

That which is essential, and which the officer is required to 
perform, must appear in his return ; important rights depend 
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upon it, it is matter of recordi and it cannot be aided by parol* 
In the case of Davis vs. Moj/tiard^ 9 Mass. Rep. the court saj, 
the sheriff who returns that he has senred his precept, must re* 
tarn specifically what he has done, that the court may see 
whether his doinei have or have not been according to law. 

In the cause of Parrington yb, Loring^ 7 Mois. Rtp. Chief 
Justice Panons says, there would be great danger of frauds and 
perjury to admit parol testimony in such case. It is true this 
Court held, in the case of Pitisford vs. Brandon^ Brm/Uniy 183, 
that the time when the officer serving the warning made return 
thereof into the office of the town clerk, might be shown by 
parol, and the reason assigned is, that the evidence of this (act 
is not required by law to be matter of record. It can be no 
part of the officer's return, and the statute has not required the 
town clerk to note the time upon the record. 

Judgment must be rendered* on the verdict. 



EbiAs Kbtes, appellant, and defendant below, vs. Tnaoor & 
^^*ml7' Morgan, appellees, and plaintiffs below — IJf ERROR. 

VFhw* A pkintiff <Ud«iM ia om eoont tefora a oowt fvom whiok an appeal Sa lakaa ia Ika oaoM, 
OB dwlarinf aaaw bafora tha H»pallal« caiiit, ha nay add otbar eoanti, pnnrkM it laSloMQUf 
appear to the ooart that they are for the eane eauee of aetioa, and not for a now or diitiaet oa«a 
ofaetioo. 

The elerk of the Oeoeral Aneadily oan tax ao itenu of ooeti in favour of peiitioneei, nader the 
■^aat folativo to petitioM preferred to the Geaeral Anembly," ezeept raeh «■ are epecified la the 
aet: 

If the eoort improperly ovarrule aa objootion to irrelevaat loetimony, tho cenMdy ie by Ull of eX' 

ceptione. 

The improperly oremilinf a ■K>iion In arreet of jodgnwnt, for eaoeeo apparent apoo tha Ihae of tho 
laeord, cannot rofuiar^ be aealgned for enor, but the caaee upon which the motion wae piadiea- 
ted ia the wror to be aeiigned: 

A laee earn may be leeorered than if demanded, in an aotioa of debt ea JQdfmeat|uid ^MaialtaM, id 
well ae ia dabt on elmple eoatraet ; hut a yariaaoe betwaea the tf Mercian of tim iaBtnamat da- 
elarad apoa and that qg^mt in aetilancai would be IkiaL 

What defeeta are enrad by verdict, and what are eaaaa of arreet 

A declaration eaaaot be aided by a r§mittUMr ; but wheia tho platatlffhaa AwMnJf^Mi oMiai aad 
a Tordiet or judgment ia rendered for more than ha ia entitled to reoover, the ovorploe may be 
roBBitted. 

The tacatioo of a bill of ooata by the elerk of the General Aaaembly, (ootiee beiag fivan) ie aoa- 
alnaive between the partiea, aa. to all iloma within hia oafntaanee. 

A petition fbr farther proeeedinga, where a Judicial dotenninatioa haa been had, in a eaoea, ie a pa- 
tltioa for a new truil, wfthin the meamDy of the *^wl relative to petitiona piefenod to the Gene- 
ral Aaaembly," notwithatandinf .the petiUooer avare that U hae had no ttial, and oaly pia|a ftr 
aa aet authoriainf the county court to pant him a triaL 

THIS was a writ of error brought to reverse a judgment of 
Windsor county court, rendered at their March term, 1824, in 
favour of TTiroop ir Morgan^ against Elias Ksyes. The facts ap- 
pearing in the record, the errors assigned, and the points reu- 
ed upon, will sufficiently appear from the following opinion of 
the Court, which was pronounced by 
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Skivirut, Cb. J. The material fiftcts appearing upon the re* m!£^; 
cord, are, that Keyes was by Throop & Moi^an impleaded in wr. * 
an action of debt for the sum of ^13,05, for costs taxed in fe-* y^^/^^^^ 
your of the said Throop & Morgan against the said Keyes, by ^^ 
the clerk of the General Assembly, October session, A. D» 1833, Thn«ttt.«L 
upon the petition of Keyes against Throop & Morgan, which 
was by the General Assembly dismissed. Judgment was by the 
justice rendered in favour of the then plaintiffi for the sum 
claimed in debt, and an appeal therefrom by Keyes to the 
county court. A declaration is there filed consisting of two 
counts. In the first a demand is made of the same sum in debt 
as before the justice. The declaration sets forth at length the 
petition, the proceedings thereon, and also specifically the siib* 
jQcl matter of claim for costs aUowed by me clerk ; vis. 41 
miles travel, at 5 cents per mile, ^3,05 ; 16 days attendance, at' 
^0 cents per day, (8 ; attorney fee, $3. In the second count a 
demand is made for {10,05 debt, omitting the attorney fee. 
Plea, nil dtbU^ accompanied by a rule of the parties, that any 
special matter might be given in evidence^n the defence, th^ 
would be proper under any plea or pleas. The second count 
was filed by leave of court, though objected to by Keyes, the 
defendant. Verdict upon the first count for {13,05 debt, and 
upon the second, that defendant did not owe, Sec. A remitti- 
tur of $3 for that sum claimed in the declaration and admitted 
in the verdict as attorney fee, is entered. A motion in arrest 
for the insufficiency of the first count in the declaration, is in- 
terposed and overruled, and judgment rendered for {10,05. A 
bill of exceptions is tendered by Keyes, and allowed by the 
court, from which it appears the defendant, Keyes, offered tes- 
timony tending to show that the certificate of the clerk of the 
cost taxed by him was procured by false and fraudulent repre- 
sentations of the plaintiffs^ agent and attorney, and that they, 
the plaintiffs, did not attend the General Assembly to oppose 
the application of Keyes for a new trial, the number of days 
taxed and allowed, which was rejected by the court. It also 
appears, that the defendant, Keyes, by his agent and attorney, 
attended before, and was heard by the clerk upon the allow- 
ance of the bill of costs. The errors assigned are, that the 
county court permitted the plaintifls to file the second count-— 
That the testimony offered by defendant was rejected— -Tlmt ; 

the court directed the jury to consider the clerk's certificate 
conclusive evidence— -That the court overruled the motion in 
arrest, — and generally, that judgment was given for plaintifK 
below, when it ought to have been for defendant. 

That the plaintiffs may ordinarily, on the entering of the ap« 
peal in the county court, file a declaration consistiqg of more 
than one count, although by the justice's record it may appear 
a single demand only was in suit, has been so repeatedly deci- 
ded by this court, that it ought not now to be questioned. 

It is contended that no additional count can be filed, 
comprising a different and distinct cause of action \ and that ia 
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itgkiM*, Ais ease Ifte only claim before the justice was for |13,06 debt, 
isr7' and befora the coQntj court the same is demaDdec in the first 
w^-v'-^^ count, and a flirther and other sum of {10,0& is demanded in 
^^ (he second. In the cases noticed as baring been decided, the 
tVoopttiL same objection was urged, and the forms of pleading are soch 
88 necessarily present the same supposed difficulty ; but in all 
^ases where the court are satisfied the claim is one and the 
same, and that the party, to aroid the hazard of resting bis case 
vpon the single form in which in one count he may present it, 
has, according to the common course, added other counts, they 
will not be rejected. Although the party might not be permit- 
fed to count upon a note of hand, bond or judgment for a dif- 
ftrent sum, and of different date, &c. yet if it appear from the 
declaration the cause of action is one and the same, and to be 
supported by the same evidence, we consider the mode of plead- 
ing here adopted warrantable. ^ That such is the case present- 
ed, appears most conclusively by an examination and compari- 
son of the two counts. It might be questionable whether this 
Court would be justified in reversing the judgment, admitting 
the ciaim in the second count to have been difierent from that 
to the first. The verdict thereon being for the defendant, 
Ktiyes, it is not readily perceived how he would be thereby 
. prejudiced. If the defendant should be subjected to additional 
costs and expense in defending, and the practice of the court 
should be such as not to allow costs to be taxed in his favour, 
he having succeeded on one count, it might be cause of com- 
jplaint 

As to the three dolhnrs included in the verdict for attorney 
fee, although it may be altogether reasonable to allow the party 
that sum, which would generally fall far short of the amount 
paid, yet, as the claim is made under, and by force of the stat- 
ute, (tSompikfi LatDSj 682—3,) nothing can be recovered but that 
which the legislature have directed the clerk to tax and allow ; 
that demand, therefore, not being recognized in the statute, 
cannot re^larly constitute any part of the judgment. 

From tne record, it does not appear that the evidence, viz. 
the certificate of the clerk of the Genera) Assembly, given by 
the plaintiffk on trial, was objected to by the defendant as irrel- 
evant ; and if it had been, and the objection improperly over- 
Tuled, a motion in arrest would not avail the party ; his only 
redress would regularly be by a bill of exceptions. The ques- 
tion whether the county court correctly overruled the motion 
in arrest.or not, is immaterial, in as much as the party waives 
no right by neglecting to move in arrest. That which is cause 
of arrest appearing upon the record, is of course error. 

Such d^f<BCts as are not cured by verdict, are reached as well 
by writ of error as by motion in arrest : — ^the question then is 
as to the sufficiency of the declaration. 

The ancient rule, that in debt the plaintiff' must recover the 
precise sum declared for, has long since been exploded. 

It is nevertheless 7:oiitended by the counsel for the plaintiiT 
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ift trroff that the recorery of a less sum U oidy juitiSad bjr jg^* 
proof of pajmeDt iu part, and that in do caae can the plaiatin wn^' 
recover jn debt, where he declares for more than he was ori* s^"v^»^ 
ginally entitled to, or where the sum demanded is mote than by ^S^ 
the plaintiff's own shewing he can ciaim. Throopet.«i. 

Tne mle contended for is not to be drawn from the authori- 
ty cited, but the reverse is most conclusively established^ as ap- 
plicable to. debt on simple contract. ChiUy^ the authoriiy rdt*- 
ed upon, in p. Ill, says — ^*It is however now completely settled, 
that the plaintiff may in debt on simple contract prove and re- 
cover less than the sun stated to be due in his declaration, un- 
ll»s there be a variance in the description of a written instru- 
ment or deed ; for the difference is, that where debt is brought 
upon a covenant to pay a sum certain, a varianct in the ttai^ 
ffimf of the sum mentiontd in the deed, will vitiate.'' In the 
case of McWiUin vs. Co9^ I H. BU 249, where debt was brought 
on simple contract, although the sums claimed to be due in the 
several counts did not amount to the sum demanded in the writ, 
the declaration was held good on special demurrer. That tlu» 
principle is applicable as well to actions founded on judgments 
and specialties as simple contracts, is to be found in the cases 
of Lord vs. Hwaton^ 11 East. 63, and Walktr vs. WilUr^ i)otfg. 
6. The former was an action of debt on bond and several sim- 
ple contracts, the amount claimed to be due in the several 
counts exceeded the gross sum demanded in the declaration, 
and on special demurrer it was held good. The case in Dtm^. 
was debt on a judgment of the supreme court of Jamaica. The 
plaintiff demanded d^94 0;. 4d. lawful money, of Great Brit- 
ain, and the two judgments described were for £881 ISs. 6d« 
Jamaica currency, equal to the sum demanded. In delivering 
the opinion, Lord MansJUld said, in reference to its having been 
ui^ed that Jamaica currency was Jfhictuating and tmcer torn,— ^*^It 
is not necessary that the plaintiff in debt should recover the ex- 
act sum demanded." No reason can be assigned why the j^ain* 
i\S in the action of debt should not be permitted to recover a 
less sum than he demands, that does not apply with equal foice 
to any other form of action. 

The doubts that have been entertained in relation to the law, 
have risen, I apprehend, from not distinguishin|[ between that 
which is demanded and that which is matter of dttcripliion ; a ^ 

varianct in the latter is fatal. This view of the subiect is sap* 
ported by what has already been recited from CAtil^. The 
doctrine is thus unqualifiedly laid down by Jadge Swifi^ in his 
Digtst^ 572. 

If that which is said to be fatal against the plaintiff is not to 
be applied to the variance between the instrument counted up- 
on and described in the declaration, and that which is offered 
in evidence, but to the variance between the sum demanded 
and that to which the plaintiff shows himself entitled by his de- 
elaration, the two cases before cited of MeWillin vs. Coac^ aUd 
L^d n* Hmukm^ it would seem, cannot be law. |t m true, in 
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iri^, the old case of Inckdon vs. Cr^t^ wUch in blindlj attd rerf 
iSS^* diflerentlf reported in the several books to which I have had 

n^^ntvi/ access, viz. oaUcddy Modern^ Ld. Raym and Holt^ the principle 
'"^^ contended for by the plaintiff's counsel maj perhaps be con« 

Thn?«LftL sidered as baving been recognized. Of this, however, I think 
any one, from an examination of all the reports of that case, 
may well doubt. In the report of this case in Hoft, it is said, 
Ht a man bring debt upon a bond of £30, and declare on a 
bond of £20, tbis is ill, keoiae &e hat brought hit acHonfor more 
Aan it diu. The doctrine is correct, but the reason is not, u 
appears from all the authorities. — The reason is the vartmct. 
Ir bringing the action /or more than it due is the reason, it would 
apply to eveiT case of debt. It appears, from the report of this 
case in Salktld^ that the action was debt upon the deed of the 
defendant, which was correctly described, and that from the 
plaintiff's own showing, be demanded more than he was enti- 
tied to by the terms of the instrument. On demurrer, it was 
decided that he should have judgment for no more than he 
ought to recover, and might remit the rest. The facts stated 
in the declaration rested not only upon the evidence contained 
in the deed, but matter extrinsick. From tbis authority, it is 
evident that in an action of debt on specialty, a variance be- 
tween the sum demanded and the sum due by the plaintiff's 
own shewing, will not vitiate. If the variance spoken o(^ which 
would be fatal, as being inconsistent with the deed in the case, 
supposed by the judge, is intended to be applied to a case in 
which the amount of the debt rests exclusively upon the evi- 
dence furnished by the instrument itself, the same beine well 
described in the declaration, there can be no reason mr the 
distinction taken. In the latter case, t. e. the case put by the 
judge, the plaintiff describes the deed correctly, and assigns the 
breach ; the deed could not therefore be objected to as evidence 
on the ground of variance. The defendant is apprised of what 
he has to meet, and the record will bar another suit. The de- 
fect is nothing more nor less than the plaintiff has demanded 
more than he is entitled to recover from his own showing, that 
is, from the facts which he states and offers to prove ; yet the 
declaration is said to be insufficient. In the other case, t. e. 
the case decided, the plaintiff describes the deed correctly, and 
^ assigns the breach, and from his own shewing, that is, the facts 

which he states and offers to prove, he is not entitled to recov*^ 
er what he demands ; yet the declaration is held sufficient. It 
may be noticed, that the opinion of Holt *upon this point was 
altogether gratuitous. The question, whether a declaration 
was defective upon a deed in which the plaintiff demanded 
more than he was entitled to recover, the evidence of his right 
growing out of the deed itself, and in no part out of the matter 
extrinsick, was not the question arising in the case. 

But admitting it to have been decided as contended by the 
plaintiff at that early day, it must be considered as having been 
overruled by the more modern decisions, and to have fallen 
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with the old rule already noticed, that the plaintiflF in debt /JJ^J^; 
must recover the precise sum demanded* Was it not that we isa?. 
are well satisfied such is the law at this day, it not being neces- v-^-vs^ 
sary to express any opinion upon this point in the case, it might ^^^* 
have been avoided, for the defect, if it exists, is most unques- Throopat.»L 
tionabiy cured by verdict, and can only be reached by special 
demurrer, provided the plaintiff was warranted in entering a 
remittitur. 

The rule to be found in the books as to what defects are 
cured by verdict, and what not, appears to be, that if the right 
or title of the plaintiff sufficiently appears, though defectively 
or inaccurately stated, judgment will not be arrested; but when 
the title or cause of action is totally omitted, and the right of 
course does not sufficiently appear, the verdict will be set aside. 
So, too, where the fact omitted, though material, must necessa- 
rily be presumed to have been proved on trial, the verdict 
must stand. — 1 Saund. 228, a. note. — Dong. 653, 683. — Sw. D. 
776..-f/o6. 233. 

In this case, the right of the plaintiff to the sum for which 
judgment was rendered, *viz. $10,05, sufficiently and fully ap- 
pears in the declaration. If no remittitur had been entered, 
the verdict must have been set aside, for the right of the plain- 
tiff to the sum of the verdict does not appear, but on the con- 
trary the declaration shows he has no right to the sum remit- 
ted. It is apparent the defect, if any, is in fonn only. Al- 
though the plaintiff demands $13,05, yet, in his declaration he 
sets out the particulars of his claim, from which appears dis- 
tinctly not only the right, but the amount he is entitled to re- 
cover. — That this defect can be taken advantage of, if at all, 
only by special demurrer, will he found from the pleading in 
the cases already noticed. In the note of Williams to the case 
of Duppa vs. Matjs^ 1 Saund. 285, the principle is clearly recog- 
nized as applicable to this case. 

It is insisted, that no remittitur could be entered ; that if the 
verdict was for more than the plaintiff could legally claim> it 
must be set aside ; that the error cannot thus be avoided. 

If the Court are not thus restrained by authority clear and 
explicit on the subject, it would seem they could not be justifi- 
ed in reversing this judgment, and sending the case back again 
to the county court for trial, with a dii*ection that judgment 
must again be rendered for the ,same sum. This is the very 
evil which a remittitur is designed to remedy. The case reli- 
ed upon by the plaintiff is the same before noticed of IncUdon 
vs. Cripps. Holt, chief justice, is made to say, in the report of 
this case in Salkeld — "VVhere the sum demanded depends on 
the deed itself, and on nothing extrinsical, as in case of debt or 
covenant to pay £20, there can be no remittitur, for the vari- 
ance which is made is inconsistent with the deed upon which 
the duty that is demanded entirely depends \ otherwise, where 
it may be more or less matter extrinsick, as in debt for rent, 
or in the case at bar, in that case, if more be demanded than is 

36 . 
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February ^^®' '' "^^7 ^ rcmiltecl, fof thc variance is not inconsistent 

1837. ' with the deed. And as the plaintiff is to recover on trial what 

^^^^v"^i/ appears in evidence to be due, so on demurrer he is to have 

^«r' judgment for no more than be ought to recover, and maj remit 

ThtoQp'tuti the tm/." 

From this rep<^'t it appears that it is not the office of a re* 
ihittitur to cure a defective declaration. And if we are correct 
in the view we have taken of the pleading in this case, it is an 
authority by which the remittitur is justified. 

Although a declaration cannot be aided by a remittitur, yet, 
whenever the plaintiff demands more, or a verdict or judgment 
is rendered for more than he is entitled to recover, the over-^ 
plus may be remitted.— 10 EaaL 142-3.-4 Maul fy Stlwyn^ 94, 
Vshtr e/. aL vs. Danscy et. aU 

On the question as to the 'effect of the clerk^s certificate, it 
is admitted by the counsel for the plaintiff, that if it is in the 
nature of a jlidgment, it cannot be impeached in the manner 
attempted on trial ; but it is insisted that it was not the inten* 
tion of the legislature to give it that effect, and that to regard 
it as conclusive, would open the way for the practice of fraud, 
and subject the party unjustly, and without and possible means 
of redress. It is to be remarked, that the petitioner was pres- 
ent at the time of taxing the costs by the clerk, and we suppose 
it the pracitice as well as the duty of the clerk, to give notice in 
. such cases. Were it a case in which the party had no oppor- 
tunity to be heard, it might perhaps merit a different consider* 
. ation, as upon common principles no one is conchided without 
notice and without an opf>ortunity to asseit his right. It it 
said, if the party is concluded by the decision of the clerk, be 
' Wilt be precluded from the ordinary means of redress, to which 

he is entitled if costs have been unjustly taxed against him in a 
court of justice. In the latter case, on application to the courts 
the error will be corrected, but in this case no such resort can 
be had. This Is assuming more than is proper in the trasc. 
The clerk Js llniitedto no precise time within which tie ir to 
act, nor is he forbid the exercise of the ordinary duty of an of* 
ficer of the government, to correct an error. If the decision of 
the clerk is subject to be questioned, revised and Impeached, 
the authority given him is altogether useless. We believe the 
intention of the legislature to have been, to refer the adjust- 
ment and determination to an officer of the government in 
whom all could confide, whose situation wotild enable him to 
become a^iquainted with the matter to be decided, and who 
would of course be less exposed to imposition than ahy other. 
If we give to the decision of the clerk the effect only of an 
award df arbitrators, no redress can be had in this court by the 
party. The law is well settled, that an award cannot be im- 
peached at law for fraud, or any other extrinsick cause.-- -PA. 
£«. 306.— ^zo. D. 471. There is a further consideration to be 
noticed. — If the party against whom the costs are taxed, feel- 
ing himself aggrieved, can overhale the decision, the remedy ia 
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not motoal ; the partj in whose faroor the costs are taxed has jlj^^* 
DO redress, however unjustlj he may have been denied that to ma, ' 
which he was entitled, and it would be a novel principle, that v^^v^./ 
a decision of anj tribunal should conclude one of the parties ^^ 
and not the other* Thnop'ttti. 

The only remaining question, and which is not specially as- 
signed for error, is, was the petition preferred by Keyes such 
as is contemplated in the statute upon which the plaintiff below 
has founded bis right to recover ? The words'of the statute are, 
^^If any person shall prefer any petition to the General Assem- 
bly, praying for a new triaf, at law or in e«]uity," &c. — In tho 
petition which s recited in the record, the petitioner states 
that Throop & Morgan recovered a judgment against him by 
the consideration of the county court, March term, 1819, for 
{40 damages, {34,62 cost — that the cause was referred, and a 
trial had before the referees. He complains of unjust and 
fraudulent proceedings, and says he considers the cause submit- 
ted was never tried, although he does not in express terms pray 
for a new trial, yet this is the object and scope of the petition, 
and in conclusion he says, ^4f asking for one trial is thought tpo 
much to grant in these latter days, then your petitioner will 
vary his prayer before the honourable assembly, and only ask 
ibr an act authorizing Windsor county court to give your peti- 
tioner a trial in said cause,'' &c. 

To admit the statute can be evaded by praying for a trial in 
a case in which judgment has been rendered, wo^ld do violence 
to common sense^ There surely can be no distinction between 
a farther or other trial, and a new trial. If the petition is to 
avoid a judgment rendered upon de&ult or nihil diet/, the party 
having neglected to appear and take a trial, it is inlaw denom- 
inated a petition for new triah 

Judgment of county court affirmed, with six 
per cent« interest thereon as damages, and 
single cost» only are allowed. 

HuTCBiNSON, J. being of counsel, did not sit in the cause. 

Chs. Marsh and T. Hutchinson^ for the plaintiff in error. 
J. Collanwr and .Y. BaylitSj for the defendants in error. 
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PtJwSf*' The Town of Bradford and the Trustees of Schools therein, 
1837. appellaDts, vs. George W. Brooks et, al. appellees. 

Th« Logislatura have not power under the conctitotion of th» itate, to pau an act aaiboriziaf • 
probate coon to rouaw a eommiMioa appointing eommiMionerB of clainw upon the estate of a 
deceased person, after iuch coramission has been closed, and after the expiration of the time lim- 
ited by the general law for such renewal. Such an act does not partake of the character of a 
law. It would be retrospective in its effbct, taking away rights vested, and giviog rights whieb 
had been extiognisbed by the general laws of the slate. 

THIS was an appeal from a decree of the probate court for 
the district of Bradford. 

The record in this case showed, that administration on the 
estate of William Trotter^ late of Bradford, deceased, was grant- 
ed by the judge of probate, (the time when does not appear ;) 
that the estate was represented insolvent, commissioners ap- 
pointed to examine and allow the claims, return thereof made 
into the office of the court of probate, &:c. &c. ; and that after 
the expiration of the time allowed by the statute for the renew- 
al and extension of the commission, George H\ Brooks and oth- 
ers applied to and obtained an act of the legislature, authoriz- 
ing the judge of probate to renew the commission. This act 
was passed on the 18th ISovember, 1824, and the judge is there- 
by authorized to renew the commission on the application of 
Samuel Brooks^ Jr. Mary AL Brooks^ Lucinda Brooks^ and John 
C. Brooks^ of SlansUad^ in the Province of Canada, and George 
W. Brooks and £c2zotn 5. C, Brooks^ of fVorcesttr^ in the state of 
MassachtLsetis^ or either of them ; the said John C. Brookn and 
Edwin 5. C. Brooks^ being minors, and out of the state of Ver- 
mont^ during the time included and limited in the former com- 
mission, the said estate being more than sufficient to pay all the 
existing demands. — In conformity to this act of the legislature, 
application was made to the judge of probate to renew the com- 
mission, and on the last Tuesday of March, A. D. 1825, by a 
decree of the Judge, the commission was renewed for the term 
of three months, from which decree an appeal was taken to this 
Court, and the only question in the case was, whether iht legis- 
lature had power to pass the act authorizing this renewal of the com- 
mission. 

The case was argued at the last term, and by order of the 
court, was again argued the present term. 

Upham^ for the appellees. The only question is, is the law 
under which the court of probate acted, in making tlic decree 
appealed from, unconstitutional ? It is admitted, that the con- 
stitution of the United States is supreme, and imposes limits to 
the legislatures of the several states, which they have no right 
to pass. The first inquiry, therefore, is, did the legislature, in 
passing the act in question, transcend the limits prescribed to 
them by the constitution of the United States ? If they did not, 
we apprehend the law will be adjudged valid ; for it is in vain 
to look for any prohibition in the state constitution. Chief 
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Juatici Marshall^ in the case of Fletcher vs. Peck^ 6 Cranch^^2S^ 
observed, "that the question whether a law be void for its re* 
pugnancy to the constitution, is at all times a question of much 
delicacy, which ought seldom, if ever, to be decided in the af- 
firmative, in a doubtful case.^ "It is not,^' said he, "on slight 
implication and vague conjecture, that the legislature is to be 
pronounced to have transcended its powers, and its acts to be 
considered void. The opposition between the constitution and 
law should be such, that the judge feels a clear and strong con- 
viction of their incompatibility with each other.^ 

The constitution of the United States, article 1, sec. 10, de- 
clares that "no state shall pass any bill of attainder, ex post facto 
lawy or law impairing the obligations of contracts.'' This we 
apprehend is the only section of the constitution that the de- 
fendants will rely on in support of their argument. 

If our opponents cannot satisfy the Court that this law is an 
ex post facto /aw, they must fail in their attempt to avoid it upon 
any constitutional prohibition. We maintain that the words 
ex post facto^ when applied to a law, have a technical meaning, 
and in legal phraseologv, refer to crimfs^ pains and penalties^ 
This is evident, from the other parts of the sections : "No state 
shall pass any bill of attainder^ ex post facto law^ or law impairing 
the obligations of contracts.'^ It an ex post facto law applied to 
contracts, and impaired their obligation, the latter prohibition 
would have been unnecessary and improper. Give the terms 
^^ex post facto"*^ the meaning we contend for, and the section con- 
tains no unnecessary prohibition. It will be found, on inspect- 
ing such of the state constitutions as take notice of laws made 
expostfacto^ they have always been understood as referring only 
to crimes^ pains and penalties. 

Constitution of North Carolina, article 24, of the declaration 
of rights, declares, "that retrospective laws, punishing facts 
committed before the existence of such laws, and by them only 
declared criminal, are oppressive, unjust and incompatible with 
liberty; wherefore no ex post facto law ought to be made." 

Constitution of Massachusetts y article 24, of the declaration of 
rights — ^^^Laws made to punish for actions done before the ex- 
istence of such laws, and which have not been declared crimes 
by preceding laws, are unjust, oppressive, and inconsistent with 
the fundamental principles of a free government." 

Constitution of Delaware^ article 11, of the declaration of 
rights — "That retrospective laws, punishing offences committed 
before the existence of such laws, are oppressive and unjust, 
and ought not to be made." 

Constitution of Maryland^ article 15, of the declaration of 
rights — -"That retrospective laws, punishing facts committed 
before the existence of such laws, and by them only declared 
criminal, are oppressive, unjust, and incompatible with liberty ^ 
wherefore no ex post facto law ought to be passed." 

Again, Blackstone^s description of the terms is clear and une- 
quivocal. "There is," says he, "a still more unreasonable 
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method than this, which is called making of laws txpostfacto^ 
when after an action, indifferent in itself, is committed, the 
legislature, then for the first time, declares it to have been a 
crime, and infiicts a punishment upon the person who has com- 
mitted it. Here it is impossible that the party could foresee 
that an action, innocent when it was done, should be after- 
wards converted to guilt by a subsequent law; he had, there- 
fore, no cause to abstain from it, and all punishment for not ab- 
staining from it, must of consequence be cruel and unjust."— ~ 
1 B. Com. 46. — 6 Cranch, 138.-— 2 Gall. 138. 

In Colden ^ Wife vs. Bull fy Wife, 3 Dallas' Reports, page 
386, the supreme court of the United States decided, that 
the prohibition not to pass any ex post faclo lazo^ was not in- 
serted to secure the citizen in his private rights, of either 
property or contract. The prohibitions not to make anj 
thing but gold and silver coin a tender in payment of debts^ 
and not to pass any law impairing the obligation of contracts, 
were inserted to secure private rights ; but (he restriction not 
to pass any expost facto lawy was to secure the person of the 
subject from t/i/i/n/ or punishment in consequence of such iaw- 
'^^Sargeant on Constitutional Lawy 347. 

Chase^ J. in delivering his opinion in the case cited, observ- 
ed, '^Ihat the prohil>ltion against making ex post facto laws^ was 
introduced for greater caution, and probably arose from the 
knowledge that the parliament of Great Britain claimed and 
exercised a power to pass such laws, under the denomination of 
bills of attainder, or bills of pains and penalties, the first inflict- 
ing capital^ the other less punishment. To prevent such and 
similar acts of violence and injustice, (says the judge,) I believe 
the federal and state legislatures were prohibited from passing 
iny bill of attainder^ or any ex post facto /aic." 

The same judge says, that the plain and obvious meaning 
and intention of the prohibition is this: that the legislatures of 
the several states shall not pass laws^ after a fact done by a subject 
or citizen, which shall have relation to such facls^ and shall punish 
him for hftving done it. The courts in England have always 
considered penal statutes, that enacted crimes, or increased the 
punishment of them, as ex post facto laws. Statutes affecting 
contracts have never been so considered. — Lock vs. Darwinf 
it. al. 9 Mass. 360 — 8 do. 463, Walton vs. Baker et. al. 

If we are correct in our definition of ex post facto laws^ the 
act under consideration cannot be adjudged void on that 
ground. 

The case of Colden ^ Wife vs. Bull fy Wife was a much 
stronger case than the one on trial. The legislature of Con- 
necticut, on the 2d Tuesday of May, 1795, passed a resolution, 
or law, which, for reasons assigned, set aside a decree of the 
court of probate for the district of Hartford, made on the 21st 
March, 1793, which decree disapproved of the uill of J^orman 
Morrison^ (the grandson) made the 21st Aug. 1779, and refused 
to record said will ; — and granted a new hearing by the said 
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coart of probate, with liberty to appeal therefrom in 6 months. 
A new hearing was had, in virtue of this resolution, or law, be- 
fore said court of probate, who, on the 27th of July, 1795, a/i- 
prwtd the said will, and ordered it to be recorded. In August, 
1795, appeal was had to the superior court, at Hartford, who, 
at February term, 1796, affirmtd ihe decree of the court of 
probate. Appeal was then had to the supreme ccmrt of errors of 
the state of ConneciicHt^ who, in .Fune, 1796, adjudged that ikert 
U€re no errors. More than 18 months elapsed from the decree 
of the court of probate, (on the 21st March, 1793,) and hereby 
Bull fy iVife were barred of all right of appeal by statute of 
Connecticut. Colden ^ Wife claimed the premises in question 
in right of his wife, heiress of N. Morrison ; Buil-fy Wife claim- 
ed under the will of Morrison. The cause was carried to the 
supreme court of the United States. — It was there contended 
for plaintifTs in -error, that the law of the legislature of Connec- 
ticut, granting a new hearing in the case, was an ex post facto 
latv^ and prohibited by the constitution of the United States. 
The court overruled the objection, and supported the law of 
Connccticvt. 

2d. Have the legislature a right to pass a retrospective law 
in relation to civil cases? It is a general rule, applicable to all 
laws, that generally they are to be considered as prospective, 
and not to prejudice or affect the past transactions of the sub- 
ject. Jinva constiiulio futuris formam imponcri dtbet tion praC" 
Units. ^-2 Inst. 292. 

It is not intended by this rule, s^ys Jadcson, J. in Whitman 
¥S. Unpgood tt. al. 10 Mass. 439, that the legislature cannot 
in some cases make laws with a retrospective operation ; but 
ti)is effect is not to be given to a statute, unless such intentioa 
IS clearly expressed. 

In construing statutes, the intention of the makers is to be 
pursued. — 1 Swift Dig, 11. The cause of CoucA, ^wi torn, vs. 
Jeffries^ 4 Burrows^ Rep. 2460, was decided on this princi- 
ple : it was an action for the penalty for not paying the stamp 
duty upon an indenture. On the trial, the plaint iiT had a ver* 
diet, and it was mSv^d to stay entering the judgment, the de- 
fendant having, after verdict, paid the duty, pursuant to an act 
which discharged persons who had incurred penalties, upon 
paying the dtity by a certain day, and before which it had beett 
paid ; and the question was, whether the act related to actions 
commenced before its passing. Lord Mansfield placed his opin- 
ion on the intention of the legislature, which, he supposed, 
could not have been to take away from the person who had in- 
curred a great deal of cost in prosecuting it, a vested right. 
The case of Hellmon vs. Sliutes, 2 Show. 17, was decided upon 
the same principle. So, also, was the case of Dash vs. t^an 
Kleeck^ 7 John. R. All. Courts always keep in view the Inten- 
tion of the legislature, in construing statutes : and it is a rale 
that they ehall be construed to operate prospectively, utflets the 
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contrarj U made manifeflt by the express words of the act*-— 
7 J<J%n. 500. 

We can have no difficulty in construing the statute under 
consideration. The intention of the legislature is made mani- 
fest by express words ; and we apprehend the Court are not at 
liberty to treat it as a nullity, unless the legislature have passed 
their constitutional limits in enacting it. The question is not 
as to the construction of the act, but as to its validity. We be* 
lieve that no adjudged case can be found, where a statute has 
been declared invalid, merely on the ground that it operated 
retrospectively. Cases may be found where courts have refus* 
ed, in construing statutes, to give them a retrospective op- 
eration, when they would admit of a diflerent construction. 
Laws having a retrospective effect in civil cases, have nev- 
er been, on that ground alone, deemed invalid. A member 
of the convention who framed the constitution of the U. S. 
''had an ardent desire to have extended the provision respect- 
ing etc post facto laws to retrospective laws in general ;^' but hav- 
ing failed in accomplishing his object, when he became one of 
the judges of the supreme court of the United States, he con- 
curred in the judgment that Congress possessed the power to 
pass retrospective laws in relation to civil cases. — 3 Dull. R. 
397.-9 Cranch, 374, 

Mr. Sergeant^ in his treatise upon constitutional law, p, 348, 
says, that an act of the legislature, contrary to the great first 
principles of the social compact, is not rightful, as, for instance, 
to make a man a judge in his own cause ; or seizing the prop- 
erty of a citizen, honestly acquired, without compensation, or 
retrospective laws in general ; yet, it seems, the law cannot be 
declared void, by a court of justice merely because it violates 
these general principles, if not prohibited by the constitution 
of the state in which it is passed, or of the United States. — 2 
DalL 304.-1 Gall. 105. 

Iredell^ J. in the case Colden fy Wife vs. Bull ^ Wife, in de- 
livering his opinion, observed, that ^4f a government, composed 
of legislative, executive and judicial departments, were estab- 
lished by a constitution which imposed no limits on the legisla- 
tive power, the consequence would inevitably be, that whatev- 
er the legislative power chose to enact, would be lawfully en- 
acted, and the judicial power could never interfere to pro- 
nounce it void.'' ''It is true,". says he, "that some speculative 
jurists have held, that a legislative act against natural justice, 
must, in itself, be void ; but I cannot think that, under such a 
f overnment, any court of justice would possess a power to de<r 
clare it so." 

Blackstone says, 1 vol. 91, if we could conceive it possible for 
the parliament to enact, that a mai^ should try his own cause, 
"there is no court that has power to defeat the intent of the leg- 
islature, when Gouch^ in such evident and express words as 
leave no doubt whether it was the intention of the legislature 
or no." By our constitution, sec* 2, of the frame of govern* 
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roent, *^The tsupreme legislative power shall be vested in a 
House of Representatives of the freemen of the commonwealth 
or state of Vermont,'* Sec, 3. **The supreme executive power 
shall he vested in a Governour, and in bis absence a Lieuten- 
ant Governour, and Council.*' Sec. 4 declares that "courts 
of justice shall be maintained in every county in the state,** &c. 

Sec. 6. *The legislative, executive and judiciary depart- 
ments shall be separate and distinct, so that neither exercise 
the powers properly belonging to the other." We therefore 
liave a government composed of legislative, executive and judi- 
cial departments ; and the only limit imposed upon the legisla- 
tive department is, that it shall not exercise powers properly 
belonging to either of the other two branches. The inquiry, 
then, is, did the legislature, in passing this act, exercise a pow- 
er properly belonging to either of the other branches of the 
government ? If not, we maintain that this court are not au" 
thorized to declare it void. 

The power of interpreting and applying laws belongs to the 
courts of justice ; but to declare what the Taw shall be, belongs 
to the legislature.— 6 Bac. 378.— 2 Cranchy S76. The legisla- 
ture, in passing this law, did not ^ercise a power properly be- 
longing to a court of justice, nor a power ever exercised by that 
tribunal. It was purely legislative, not judicial. — It was not 
in the power of a court of justice to afibrd us any relief. Our 
case required Ugtslatwe^ and not judicial aid. We did not ask 
the legislature to set aside a judgment and grant a new trial, or 
to do any other act that is usually done by a court of justice. 
The act, therefore, cannot be adjudged void, on the ground that 
the legislature exercised a judicial power, in enacting it. Fur- 
ther, we insist, in the language of Judge Spencer^ in the case of 
Doth vs. Van KUeck^ *'that our state legislature, in acting with- 
in the pale of the constitution of the U. S. and of this state, has 
the same omnipotence which Judge Blackstone ascribes to the 
British Parliament. Mt has sovereign and uncontrollable au- 
thority, in the making, confirming, restricting, abrogating, re- 
pealing, reviving and expounding of laws, concerning all mat- 
ters, of all possible denominations.' *' — 1 BL Com. 160. 

3d. Is the act invalid, on the ground that it divests the town 
of Bradford of a vested rights ? The town of Bradford, in be- 
half of the trustees of schools, complain of this act, and con* 
tend that their rights have been disturbed by it. The question 
naturally arises, what are the rights of the town of Bradford, 
said to have been disturbed ? They say that Capt. Trotter died 
intestate, leaving no heirs by law capable of inheriting his es- 
tate, and that by a law of escheat, they have a claim to it for 
the benefit of schools. Admit this to be true, no right has vest- 
ed in the town ; no decree has passed declaring the escheat, 
and until that is done, no right can be acquired to the proper- 
ty. It is the decree itself that gives the right, and vests the 
property in the town. Before any decree ot escheat can pass, 
all the just debts and charges must be deducted. The town can 
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^w«> have no colour of claim to any part of the property neceiaary 
vSSt7l for the payment of the just debts. If they have any claim, it 
is to what may be left, after all the just debts and charges are 
deducted. We claim, that a certain sum ought to be deducted 
from this estate, to pay a just debt, before the escheat shall be 
declared* The town of Bradford, in behalf of the trustees of 
schools, object to this deduction, on the ground that the claim 
is barred by the statute of limitations. Suppose this to be true, 
the statute of limitations does not extinguish the debt ; it only 
bars the remedy. The debt is as much a just debt after the 
statute has run, as it was before. — Ballantiru on lAmitations^ 188. 
If the town object to the justice of our claim, they can oppose 
it before the proper tribunal, to wit, the commissioners. That 
question cannot be determined at this time. The case of Co/- 
dm tf Wife vs. Bull ^ Wift^ before cited, fully establishes the 
principles for which we contend. Chatty J. in delivering his 
opinion in the case, used the following language, viz : ^'When 
I say that a right is vested in a citizen, I mean, that he has the 
power to do urtain aciionSf or to possess etrlain things^ accord- 
ing to the law of the land. If any one has a right to property," 
says he, "such right is a perfect and exclusive right ; but no one 
can ^ave such right before he has acquired a better rieht to the 
property than any other person in the world ; a right, there- 
fore, only to recover property, cannot be called a perfect and 
exclusive right. I cannot argue, that a right to property^ vested 
in Colden^s wife, in consequence of the decree of the ^Ist of 
March, 1793, disapproving of the will of Morrismu*^ If this 
f easoning be correct, (and it was agreed to by the whole court) 
the objection to this act, on the ground that it destroys a vest- 
ed right, is fully answered. 

4th. Can the act be avoided on the ground that it is not a 
iaiv, but a mere sentence, or a decree, relating to a private con- 
troversy between individuals ? 

The act merely authorized the judge of probate for the dis- 
trict of Bradford to sustain the petition of Samuel Brooks et. 
al. for a renewal of the commission formerly issued on the es- 
tate of William Trotter^ late of Bradford, deceased \ in the same 
manner as though the petition had been filed within six months 
next after the close of said commission, and to renew the same 
if he should think proper. How this act can be called a sen- 
tence, or decree, 1 am ubable to decide. It more properly 
prescribes a rule of conduct for the court of probate, and all 
others who have claims against Trotter^s estate,— -which is the 
very definitioq of a law. — 1 BL Com* 44. 

A sentence^ or decree^ is defined to be a judgment pronounced 
by a court, or opinion of a judicial tribunal.— —/oc L. Die 2 
90^. SIS. Now, whenever the legislature shall do an act prop- 
er to be done by a court of justice, and usually performed by 
that tribunal, that act may with some propriety be called a <en- 
/tnce, or decree. But if the act performed by the legislature 
could not have been done by a court of justice, then it cannot 
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tts called a sentence^ or decree ; for the very terms imply a jodl- ^J^rSf' 
cial determination. Again, the case of Golden ^ IVtfe vs. Bull iw7* 
^ Wife settles this question* The act of Connecticut, which 
gave rise to (hat case, set aside a decree of the judge of pro- 
bate for the district of Hartford, and granted a new hearing in 
the case. Every objection that can be urged to the act uuder 
consideration, was urged in that case ; yet the supreme court of 
tbe U. S. supported the law. 

The case of Holden vs. Janusj Aim. 1 1 Masi. 396, is relied 
on by the defendants, as a strong case against the validity of 
this act. On a critical examination of that act, it will be found 
to differ materially from ours. The resolve of the legislature 
of Massachusetts authorized Holden^ and no other person, to 
sue ; the several statutes of limitations were suspended as to 
bis claim only. The object of the action was to recover a large 
sum from an administrator^ after he had settled his administra- 
tion account, and pursuant to a decree of the court of probate, 
paid over the whole balance in his hands to the guardian of 
the only child of the said intestate, who was her next of kin. 
If, therefore, the money had been recovered in the action, the 
defendant would have been compelled to have paid it out of his 
own funds. ^'There is no doubt,''says Judge Jacieon, in delivering 
the opinion of the court in that case, ^'but that the legislature 
may suspend the execution or operation of a law whenever they 
shall think it expedient.^ Much reliance was placed by the 
court on the fact, that the resolve suspended the operation of the 
several statutes of limitation, as to Holden only, and left them 
in full force as to all other creditors.-- The Court do not meet 
with this difficulty in our case ; our act is not limited to any 
particular creditor or creditors: all are placed upon equal 
grounds. The commission, when renewed, will be open for all 
creditors. Again, we do not attempt to recover of an adminis* 
trator after he has accounted for all the funds in his hands, and 
settled his administration account. We do not ask the Court 
to make a decision prejudicial to the administrator, or to any 
of the creditors of the estate. The administrator has not set« 
tied his account ; the whole property is now under his controV 
and he has no objection to the allowance of our claim, if the 
Court so direct. 

5th. Is the act analogous to an act passed October, 1 823, 
entitled *'An act granting Alexander Campbell^ of Putney^ the 
right to enter an appeal from the report of the commissioners 
on the estate of John Campbell^ deceased^* f 

This act, it is said, has been adjudged unconstitutional ; and 
that decision must govern our case. In the first place, I have 
not much confidence in cases reported by counsel in the argu- 
ment of a cause ; we never have a full view of the case in such 
reports. In the second place, I can see no analogy between 
the two cases, admitting the report of the gentleman to be cor- 
rect. It appears, from the preamble of the act granting Camp^ 
bell the right to enter his appeal from the report of the com* 
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nfissionen, that bis claiin had been investigated by tbem, that 
they had reported a balance of (192,33 against him, in faronr 
of the estate, which report had been returned to the court <^ 
probate, and accepted ^ — and that he neglected to enter his ap« 
peal within the time prescribed by law* It seemsi from the 
facts set forth in the preamble of the act, that CampbelPs claim 
bad been fairly adjudicated. — The commissioners had reported 
a balance against him, which report had all the eflect of a judg- 
ment*-^-£xecu/orf ofDoolitlU vs. Hunsden^ Bray. R. 41. 

The rights of the parties had become fixed by a judicial de- 
termination. The commissioners, in adjusting Campbell's 
claim, acted judicially ; and the balance reported against him, 
was in the nature of a judgment, and conclusive upon both par* 
ties.-— FtJe cast ahotst cittds^^D. Chip. Rep, 381. y 

We present a different case to the Court. Our claim has 
never been investigated by any tribunal. The rights of the 
parties had not been settled by a judicial determination, at the 
time our act was passed. No judgment had been pronounced 
against the validity of our claim; consequently, none could 
have been vacated by the act. The court, probably, in decid- 
ing Campbell's case, considered the act of the legislature rath- 
er a judicial, than a legislative act, — and prohibited by the 
constitution of this state. 

Smithy contra. In this case the appellants contend, that what 
the legislature could not do directly, they cannot do indirectly. 
They could not directly, by their act, renew the commission ; 
therefore they cannot do it indirectly, by authorizing the judge 
of probate to do it. It is admitted by the aforesaid special act, 
that the proceedings were had on the estate of Mr. Trotter^ de- 
ceased, in pursuance of the 9Sth section of the prdbate law of 
1821, and that the commission was closed, and the probate 
court had no jurisdiction or power to renew it ; and that the 
petitioners had never presented their claims against the estate. 
If these be facts, then the petitioners, by the 91st section of the 
probate law of 1S21, were forever barred of their claim. This 
section prescribes a general rule^ which is applicable to all cases 
of the settlement of estates that are represented insolvent ; and 
it was not in the power of the legislature to suspend the opera- 
tion of this general rule in this particular case, witl^out disturb- 
ing vested rights. It must be admitted, that after deducting 
enough to pay the debts which had been proved agamst the es- 
tate before the commissioners, and the charges for administer- 
ing, the remainder of the estate, however much or little, was 
vested in those who were legally entitled to it. If the peti- 
tioners had a subsisting demand against the estate of Capt. 
Trotter, at the time they petitioned the legislature for a special 
act, they did not need the act ; but if they had no demand that 
could be sustained at law, or in equity, against the estate at 
that time, because it was forever barred by the 9 1st section of 
the probate law, it was not in the power of the legislature to 
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remove that bar, and make that which was no demand againit 
the estate, a legal subsisting demand. The legislature might 
as well pass an act to take the farm of A and give it to B, as by 
a special act to suspend the operation of the statute of limita* 
tions in the 91 st section, in this particular case. 

There is nothing in this special act which differs it from oth- «i.»i 
er special acts, which this Clourt has adjudged to be unconsti* 
tutional and void. — Su Ward vs. Barnard^ 1 Aik* Rep, 131.*^ 
B<Uu vs. Kvmhall^ 2 D. Qiip* Rep. 77. — Holdm vs. Janusj 1 1 
Mas9. 396. 

No act is to operate retrospectively, so as to take away a 
vested right. — Sec 3 Cranch 159.— *-7 Johns. Rep. 477.-<^2 Mod. 
310.-4 Burr. 2460.--2 GaUi^n, 133.— 10 Mm. 439.— 13 Mme. 
353.— 1 Bay, 98, 3»3.— 3 Cranth^ ^l^.-^Brajft Rep. 219. 

Skinner, Ch. J. after stating the foregoing facts in the case, 
delivered the following opinion of the court. 

The only question submitted is, bad the legislature authority 
to pass the act authorizing the judge of probate to extend the 
time beyond the time limited by the standing law for the ezhi* 
bition and allowance of claims against the estate. Without go* , 
ing at length into the principles by which courts ought to be 
governed, in deciding upon the validity of an act of the legisla* 
ture, the delicacy and importance of which has ever been felt, 
and frequently expressed by the court ; it will be necessary 
only, in deciding the case, to compare the principles by which 
it must be governed, with those which have already been es- 
tablished by the courts* 

In the case of fVard vs. Barnard, 1 4tA;e7is^s Rqo. 121, which 
was an action brought upon a jail-bond, and the defendant reli* 
ed upon a special act of the legislature, discharging his body 
from imprisonment, The court did not, as suggested by the 
plaintiff's counsel, rest the decision at all upon the ground that 
the act was opposed to the constitution of the United States. 

The condition of the bond is, that it shall be void on the 
prisoner's being discharged by due course of law. If, there- 
fore, the act would have been valid but for the constitution of 
the United States prohibiting the passing of acts impairing the 
obligation of contracts, it was at least questionable in the view 
of the court, whether the act of the legislature might not be 
considered as a discharge according to, or by due course of law. 
If the legislature, by the constitution of this state, have the 
power to discharge a debtor from the liberties of the prison, 
the bond conditioned to be void on the debtor's being legally 
discharged, it may be urged, is a contract, the obligation of 
which cannot be impaired by the exercise of this authority. 
If the constitution of this state had given to the general assem- 
bly the exclusive power of dischai^ing poor debtors on oath, it 
may well be contended that the contract of the parties, viz. the 
bond for the liberties having reference to such discharge, would 
be subject to, and the obligation thereof of course not impaired 
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hr ibe eiercite of this authority. The principles upon which 
that case was decided, were, that the act was retrospectiye in 
its operation — That it tended to take away rights vested and 
secured under the existing laws«-Tbat it was partial in its ope* 
ration, talcing from, or denying to one citizen, rights and priv- 
ileges claimed and exercised by all others in like circumstan- 
ces, and conferring upon another citizen rights and privileges 
denied to all others in like circumstances. 

In the case of Bates vs. Kimball, administrator pf Barber^ 
which was an action of debt, brought to recover the amount al* 
lowed by commissioners of the estate of Barber, deceased. The 
defendant relied, in his defence, upon a special act of the legis- 
lature, authorizing an appeal to the supreme court, after the 
regular time for appealing had elapsed. In that case the act 
was decided to be void, upon the principle that it was the exer- 
cise of judicial power, and also that it was retrospective in its 
operation, and went to deprive the party of a vested right. 

A case very similar to this was decided by this court, in Chit- 
tenden county, on the last circuit, of Sianiford vs. Barry^ ad* 
ministrator of Barry^ in which the same doctrine was held by 
the court Although it is not necessary to notice the decisions 
of courts in other states, the case of Holden vs. Janes, 1 i Mass. 
396, is so directly in point, that it may with propriety be refer- 
red to. The court in that case say, the legislature have no au- 
thority to enact a different rule from that of the standing laws, 
for the government of one particular case, or to repeal a law, 
or suspend its operation as to certain individuals,or any partic- 
ular suits, while it remains in force, as to all others. It is dif- 
ficult to distinguish this case in principle from those that have 
been decided. 

It appears to be sure, that the persons at whose instance the 
act was passed, were out of the state, and that two of them 
were minors. The general law on the subject makes no dis* 
tinction amongst creditors, whether at home or abroad, wheth- 
er minors or adults; and if for this cause the legislature have 
the power to pass a special act suspending the operations of the 
general law in this particular case, they must have the same 
power in any case where the cause assigned in their opinion 
shall make it just. Others having claims against the estates of 
deceased persons in like circumstances, are precluded by the 
general law. 

If the legislature can in this way enable the creditors (whose 
demands are barred) to obtain satisfaction from the estate of 
the deceased indirectly, they can authorize suits to be brought, 
and satisfaction to be obtained directly from the estate in the 
hands of any one to whom it may have passed in a course of 
distribution or otherwise, and this at any future period. If 
they can remove the limitation in thi6 case, which is by the 
general hw two years, they may do the same as to any other 
limitation. 

This act is not general in its operation, extending alike to all 
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in like circomBtances. It is retrospective in its effect, and goet j^^^ 
to take away rights vested by the general law, and to give issr. * 
rights extinguished by the same general law, and we believe it 
an act which courts cannot enforce. 




The decree of the court of probate 'must 
therefore be set aside* *^^^ 

J. Merrill^ J^. Baylkij and fFm. Upham, for the appellants. 
D* Smithj for the appellees. 



Town of Newbury vs, Asa Tennky. 
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It « the d«ty of Iha MltotiMB, m dindii^ thair rmptliw towM ioto highway diftriet*, t« 9um 
a pobUek.raeord thereof to be raede, end lo of eiich elieretiow ee thej nay mahe fkea tine to 
time. To defanlt of ihii, it ie abeolotelj neeetear j that each highway rate-hill and warrant eea - 
taia a deeeriptioa ef the dittriet, properly authenticated by the •ignatore ofthe wleetnMn, in or- 
der lo hold the highway rarveyoit raiponethle Ar neglect of their daty. 

THE defendant was attadied to answer unto the plaintiffs in nniuatlM. 
a plea of the case, for that at the annual meetine of the inhabi- 
tants of said town of Newbury, holden at Newbury, aforesaid, 
in the month of March, A. D. 1823, the defendant was, by the 
inhabitants of said town, in town meeting assembled, elected 
and chosen a surveyor of highways in the said town for the 
year then ensuing — of which said election the defendant was 
then and there duly notified, and did accept of said office, and 
was then and there duly sworn to the faithful performance ofthe • 
duties of the same ^ and the selectmen of Newbury aforesaid, havr 
log divided said town into highway districts, the defendant was 
then and there appointed to perform the duties of his said office 
of highway surveyor, in the highway district numbered 3, com* 
prehending the highway in. said town leading from the meet- 

* ing-house to Wells River Village. — And afterwards, to wit, on 
the first day of May, 1823, at Newbury, aforesaid, the select- ' 
men of said town made oat a legal tax-bill, containing the names 
of the persons residing in said highway district, for the purpose ' 
of repairing the highways therein, -and amounting to a large 
sum of money, to wit, five hundred doUairs — and (hen and there . 
committed the said tax-bill, with the warrant of a justice ofthe 
peace in due form of law, to the defendant, to be by him col-- 
lected, and expended' in repairing the highw^i^r^ in the afore- • 

• said district. Now the plaintiffs say,' that it bec^ame the duty 
of the defendant, during the time he was surveyor as aforesaid,* • . 
in said town, tb keep the fairways in'th^ said district No^9 in 
repair, so that the citizens 6f thiMtate could uie the same isrith-' 
out damage or loss, with their horses, teams and carriages ;-*••* 
yet the defendant, not regarding his duty iii this respeot,' did 

. not collect and* lay out the aforesaid tax. in repaipiog the high- 
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wajft in said district No. 3, but the same was UDCoUected, and 
the aforesaid highways permitted to become broken, ruinous 
and decayed, and so remained for a long period of time, to wit, 
from the said first day of May to the first day of February next 
after, during which time the defendant well knew the said 
highways to be broken, ruinous and decayed, so that the citi- 
zens of this state could not use the said highways for their 
teams and carriages in going and returning, and particularly 
the part thereof called the IngalU Ht//, in the said third high- 
way district ;— -by reason of all which, and in consequence of 
the neglect and omission of the duty of the defendant, as sur- 
veyor aforesaid, in repairing the said highway in his said dis- 
trict, and in consequence of the broken, ruinous and decayed 
condition of said highways, the plaintifis were compelled to pay 
a large sum to divers citizens of this state, to wit, five hundred 
dollars, for loss and damages by them sustained, in going and 
returning with (heir teams and carriages on the highways in 
said distnct. 

And also, for that the defendant, at the annual meeting of the 
inhabitants of said town, aforesaid, was elected surveyor of 
highways for said town, and was duly sworn to the performance 
of the duticfs of said office, for the year then neit ensuing, and 
was assigned to repair the highways^ and superintend the ex- 
penditure of labour and money for the repair of highways, in 
highway district No. 3, aforesaid, comprehending the road lead- 
ing from the meiting-honse to Wells River Village^ in said New- 
bury ; and during the time the defendant was surveyor of high- 
ways as aforesaid, part of the highways in said district, to wit, 
that part of the same called the IngalU Hill^ became broken, 
ruinous and decayed, so that the citizens of this state could not, 
without damage, use the same for their teams and carriages, to 
wit, on the' 1st December, 1823; and the defendant then and 
there had notice thereof, to wit, on the day and year last afore- 
said, at Newbury, aforesaid, and the defendant not regarding 
his duty in this behalf, suffered the said highways to remain so 
broken and ruinous for a long time, to wit, until the 15th day 
of February, 1824, and neglected to call out the inhabitants of 
said district to labour on said highway in repairing the same, 
although the selectmen of said town made out and delivered to 
the said defendant, a highway tax-bill against the inhabitants 
in said district liable to pay highway taxes, with a warrant in 
due form, for the collection of the same, to wit, on the 1st day 
of May, 1823 ; and during the time said highway was so broken 
and decayed, and in consequence thereof divers persons sus- 
tained damage and loss in using said highway, in the part ' 
thereof called the Ingalls Hill, to witi between the first day of 
December, 18^3, and the 1st day of March, 1824-<rand during 
the time the defendant was surveyor of highways as aforesaid, 
by reason of which the plaintiffs were compelled to pay a large 
sum of money, to wit, five hundred dollars, for the damage and 
loss sustained by the citizens, as aforesaid. Ad dammimyfyc. 
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The cause was tried at Orange county court, December term, 
A. D. 1826, on the general issue. On the trial, the plaintiffs 
proved that the defendant was duly chosen and sworn as high- 
way surveyor for highway district No. 3, in Newbury, at the 
annual meeting of said town, in March, A. D. 1823. The 
plaintiffs there introduced evidence tending to show, that a 
highway tax-bill for said district, for the year 1823, was duly 
made out on the inhabitants thereof by the selectmen, and, to- 
gether with a warrant duly signed by a justice of the peace, 
committed to the defendant on the 1st day of May, 1823, to be 
by him collected and expended in repairing the roads and 
bridges in said district ; which tax-bill or warrant did not point 
out the bounds of said district. The plaintiffs then offered a 
book kept by the selectmen, in which, together with other 
matters, was entered a division of said town into highway di£- 
tricts by the selectmen of said town ; and in connexion there- 
with produced testimony tending to show that said division, aa 
therein entered, was made by the selectmen, and received 
and regarded as the division of the town into highway dis- 
tricts. The said division was beaded as follows : ^'Bounds 
of highway districts in Newbury, as established by the select- 
men, April 30th, 1813,^' and contained the following as the de- 
scription of highway district number two. ^^No. 2 to contain 
all south of the north end of said Stair-hill bridge, to the north 
line of David Johnson^s farm, called Upper Meadow district. — 
No. 3 do. from David Johnson's said line, to extend as far south 
as Herriman's brook, so called, and on the road leading to Esq. 
Avery's, to Butterfield's meadow brook, called Ox-Bow district" 
—-which said book, in describing the bounds of said districts, 
(instead of making new entries, describing such alterations as 
were annually and from time to time made by the selectmen,) 
was altered by erasures and interlineations, so as to conform to 
such alterations in the bounds of said districts as the said select- 
men annually and from time to time thought proper to make ; 
and which book was kept in the custody of the selectmen of 
said town, descending from year to year to one set of selectmen 
after another, as they were newly appointed, and was called 
the selectmen's book; and there was testimony tending to show 
that said book was in the custody of said Tennejf at a former pe- 
riod when he was selectman. To which evidence the defend- 
ant objected, and the court decided that said book and divis- 
ions should not go as evidence to the jury ; to which decision 
the plaintiffs excepted— whereupon the jury returned a verdict 
for the defendant. — And as the aforesaid matters do not ap- 
pear of record, the plaintiffs pray the allowance of this bill of 
exceptions, and that execution may be staid, and this cause 
pass to the Supreme Court for a final decision. 

The cause came before this Court, upon a motion that the 
judgment below be reversed, and for a new trial, founded upon 
the exceptions aforesaid. 

3S 
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The motion was argued by Buck^ for the plaintiff, and bj 
Marshy for the defendant. 

SKiNXiLja, Ch. J. delivered the following opinion of the Court. 

The statute directs the selectmen to divide the town info 
highway districts, and from time to time to alter the same as 
they shall judge most convenient. It also directs the towns to 
choose^ at their Dfarch meeting annually, one surveyor to each 
district, whose duty it is to superintend the laying out of the 
tax assessed for the making and repairing the road. The se- 
lectmen are required, annually, on or before the first day of 
May, to deliver to the surveyors respectively, a rate or tax-bill, 
containing the names of such persons as are taxed in their s^t* 
eral districts, with the sum of their several taxes annexed to 
their names. It is apparent, that to enable the inhabitants of " 
the several towns to appoint the surveyors^ the selectmen must 
have made known to them the location, limits, and description 
of the several districts. 

As the appointment of the several surveyors must appear up- 
on the town records, and necessarily have reference to districts^ 
it would seem to be altogether suitable and proper, that the 
limits and description of the several districts should also appear 
of record, or at least, that some document under the hands of 
the selectmen should be accessible to the town, and the inhabi- 
tants thereof. This point, however, for the purpose of decid- 
ing the case, it is unnecessary to consider. Admitting the evi- 
dence offered by the plaintiff to have been proper, and that it 
-ought to have been received for the purpose of showing that 
the selectmen had performed their auty in dividing the town 
into highway districts, the paper or book did not furnish evi- 
dence of the further fact of the defendant's having been appris- 
ed of the limits and description of his district, which is denom- 
inated No. 3, which we consider essential ; and if from the 
whole case the Court are satisfied that such testimony cannot 
be supplied, it would be improper to send the cause back to the 
county court for a further trial. It appears in the case, that 
the selectmen of Newbury have what is denominated the select- 
men's book, and upon that book is entered, in the year 1813, 
a description of the highway districts in the town ; that this 
description has since been, by the different sets of selectmen, 
altered from time to time by erasures and interlineations; that 
the defendant, at some former period, being selectman, had the 
book in bis keeping. This was the evidence offered and re- 
jected. If testimony of this description could have availed the 
party at all, it is very questionable whether it was not destroy- 
ed by the mutilations and alte.<-ations that appeared. 

The evidence, however, was not that to which the defendant 
or any other pwson was entitled to access ; it is that which 
may be altered at the pleasure of the selectmen^ and would fur- 
nish no protection to the surveyor. 

The precise limits and description of the district are impor- 
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taot, and of which not only the surveyor, but the inhabitants 
ought to have knowledge, or the means of ^knowledge. The 
inhabitants of the district are not subject to be called to labour 
beyond the limits of the district to which they are annexed, 
and the surveyor is liable for all damage which may accrue by 
reason of any omission or neglect to repair the roads within 
his district, and for that only. The intention of the legislature 
undoubtedly was, that the division of the districts at the time 
of the appointment of the surveyors, should be the division by 
which they were to be governed, and that if alterations shoild 
be necessary, they should be previously made ; otherwise, if a 
new district should be formed, there would be no surveyor to 
act, or if by a new arrangement of districts some should be 
omitted, there would be surveyors appointed who would have 
no duty to perform, and such as were appointed for the pur- 
pose of officiating in a district then denominated by a particu- 
lar number, might be transferred to a different part of the town. 
These remarks are made for the purpose of showing the neces- 
sity of there being some pnblick document in the office of the 
records of the town, by which the inhabitants are to be govern- 
ed, and which would probably be sufficient to subject the seve- 
ral surveyors. But in the absence of such evidence, we con- 
sider that to make the- surveyor liable, it is necessary, and so 
we believe the practice in most towns to have been, to accom- 
pany the rate-bill and warrant with a description of the dis- 
trict, properly authenticated by the signature of the selectmen. 
Id this case, it being evident that no such evidence as is ne- 
cessary can be supplied, the verdict must stand. 
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BENJAMm R. Johnson vs. Joseph Edson. 

DitU.-'A ■heriir is ftniw*i«blc ttvttitor for all uU dom bj hit deputy uoder coiow of hii oflk*, 
tod maj bo laod Ibofofor ia irovor or ttwpMti or anj otbor fomi of aetioa tuitod to Iho Btinro 
of Abo C«M. 

Wboro pononal ebattola art attatbad on aa original writ, tbt foooral propertj tbtrein ronaini it 
tbo dtfeodant; bat ibo tberiff aoqoirtt a iptdal proporty ia tbo ebatttIi,dtfta«ablo by tbt plan- 
tiff** fiuliof in bit aetioa, or aof loeiiog to tot out oxoeutioa wltbla tbirty daya afltr jvdgmaat. 

If Seal judgaatot bt rtadortd for tbo daAndant in aoeb oaaa, tbo attatbntnt it ip»0faeto diaaolttdv 
tbo (pooitl proporty of tbo aboriifooaiefl, and witb it all lion vpon tbo tbattola, wbotbor for tbt 
tzpenat of kotpinf or otborwiao. 

JlfW— Tbat wbort a tboriif't doptity attatbed ptraonal ohatkola oa aa original writ, and batM 
Umu to a rtooipt-man, wbo ooaTtrted tbtat to bis own uat, tbt dtlbfidaat in tbat aotlon alUr 
final jodgmoat in bit faroort migbt maiotaia ao attion of trovtr and toottnion agaiaft tbo ihtr- 
iiT, and tbai without any pttvuMU dtaiaad of tbt cbatttb. 

ONE Brooks^ having sued out an attachment against the pres- 
ent plaintiff, put his writ into the hands of a deputy of the de* 
fendant, (the latter being sheriff of the county of Orange,) who 
served the same by attaching JohnsorCs horse, saddle and bridle. 
These articles were receipted to the deputy, by one WaitrntafXy 
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who Bold them. Johnson^ haTing obtained a final jodgmeort 
against Brooks in that action, demanded the articles so attach* 
ed, of the deputj. Thej were not returned to him ; and he 
thereupon commenced the present action of trover against the 
sheriff, to recover their value. On the day of the service of 
his writ he also demanded the property of the sheriff. 

On the trial of the issue in the county court, the plaintiff of- 
fered testimony tending to prove the facts above stated, which 
was excepted to by the defendant, but the exception was over- 
ruled by the court, and the testimony admitted. After the 
plaintiff's testimony was closed, the defendant moved the court 
that the plaintiff become non-suit. This motion was also over- 
ruled, and verdict and judgment were rendered for the plain* 
tiff. To this decision of the court the defendant likewise except- 
ed; and having filed bis exceptions, the same were allowed 
and certified to this court by the judges of the county court. 

And now the cause came' before this court, on a motion by 
the defendant, that the judgment of the county court be revers- 
ed, and for a new trial, founded on the exceptions aforesaid. 

CoUamer^ for the defendant, in support of the motion, insisted, 

Ist. That the using of property by the sheriff, attached, 
docs not make him a trespasser ab initio^ and is therefore no 
conversion. 

2d. That a demand on the sheriff, for property in custody 
of his deputy, the same day of suit, is not a reasonable demand, 
and therefore no evidence of conversion. 

3d. That goods attached are to be kept at the expense of 
the owner, in execution, and by parity of reasoning, on mtsne 
process ; and if at his expense, then a lien, and no action can 
be maintained, until expenses tendered; and a sale might be 
made by the sheriff for the keeping. And it can make no dif- 
ference how the suit terminated. 

4th. That for a conversion by the deputy^ the action against 
the sheriff should be case, and not trover. 

Buck and Shorty for the plaintiff. We contend, 

1st. That the defendant is responsible to the plaintiff for the 
property thus taken ; and 

3d. That trover is the appropriate remedy. 

1. Goods attached upon niesne process are in the legal posses- 
sion of the sheriff, and he is accountable for them as well to 
"^ the supposed debtor as to the creditor ; and the general prop- 
erty in the goods remains unchanged in the debtor, until a levy 
» and sale by executi n.— 7 Mass. 606, Blake vs. Shaw. — 11 Mass. 
(211, Whittin vs. Smith ct. aU 

The possession of the deputy, by virtue of an attachment, is 
the possession of the sheriff. — 5 Mass. 274, Wtsion et. al. vs. 
Todd tt. al. 

The sheriff is liable, civilly, for all acts and defaults of his 
deputies done by colour of their office. — Comp. Slat. p. 200. — 
1 Chiily^s Pkadinff^ 69.-2 Black. Rep. 832, Sanderson vs. Baker 
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tt.aL — 2 Term Rep, 148, Woodgate vs. KnatchbuU.***'! Matt. orMngt, 
630, Grinnd vs. PhiUy}t. ^ '^ISr?* 

The receipt-man^ or person to whom property attached upon -v^^^v-^p/ 
mesne process is delivered for safe keeping, is the mere servant ^^'^^ 
of the sheriff, and responsible to him for his fidelity.—- 9 Mast. J ** 
104, Ludden vs. LeavilL — Ibid. 365, Warren vs. Leland. 

^ 2. Ordinarily, trover is the proper action in any case where 
one person has goods in his hands, the possession and owner- 
ship of which belong to another, and which are not restored 
upon demand. — And it is believed there is nothing in the pres-* 
ent case to vary it from the common rule. It has already oeen 
seen thai: the sheriff has the possession of goods attached upon 
mesne process, and must hold them during the pendency of the 
process, for the benefit of the debtor as well as for the creditor ; 
and the possession of the deputy is identified with that of the 
sheriff. 

If the party whose goods are attached recovers, he is entitled 
to an immediate restoration of his property — certainly upon 
demand. 

And it is insisted, that a demand of the deputy who made the 
attachment is a sufficient demand of the sheriff. 

This necessarily results from the nature of that relation 
which subsists between the sheriff and his deputies. In the 
case of Sanderton vs. Baker ^ othert^ the court say that the 
sheriff and all his substitutes make but one officer.-- And the 
same doctrine is recognized by the courts in Massachusetts, as 
appears by the cases already cited, and our own statute is posi- 
tive and express upon this subject. 

The law seems to be settled, that a demand of an agent or 
servant, in many cases, is a sufficient demand of the principal 
or master, to maintain trover. — Paley on Agency^ 231. 

But had there been no demand in the present case, the ac- 
tion is well sustained, in as much as there was an actual con- 
version of the goods by Waterman^ and this after the termina- 
tion of the suit of Brooks vs. Johnson. 

It will not be denied that trover is a concurrent remedy with 
trespass for most, if not all illegal takings. 

In the cases of Sanderson vs. Baker ^ others, and Grinnel vs. 
Phillips, before cited, the doctrine is established, that trespass 
vi el armit will lie against a sheriff for the act of his deputy, in 
taking the goods of a wrong person upon a scire facias. 

Can there be a doubt whether trover would lie in a similar 
case? 

It is also settled by the same authorities, as also in the case 
of Woodgate vs. Knatchhull, that false imprisonment and an ac- 
tion for extortion may be maintained against the sheriff for the 
malfeasance of his deputy. 

We think, therefore, that trover is sustainable in the present 
case, and that the evidence was properly admitted by the court. 
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The opinion of the Court was pronounced by 

Prentiss, J. It is a principle which has been long recogniz- 
ed, and is well settled, that the sheriff is answerable cwiliter for 
all acts of his deputy, done under colour of his oflSce. {Jlck- 
worth vs. Kempt^ Doug. 48. — Woodgatt vs. Knatchbull^ 2 T. Rep. 
lAS.'^Sturmy vs. Smitk, 1 1 East. 25.^-Slamvay vs. Perrjf^ 1 Bos. 
^ PuL 157.) The act of the deputy is considered, in law, to 
be the act of 'the sheriff himself, and the sheriff may be sued 
for it, in trover or trespass, or in any other form of action suit- 
ed to the nature of the case. There is bo doubt, therefore, 
that the present action, if a sufficient cause of action was made 
out, would well lie against the defendant. 

When personal chattels are attached on an original writ, to 
secure the judgment which the plaintiff may recover, the sher- 
iff acquires a special property in the chattels, defeasible by the 
plaintiff's failing in his action, or by his not suing out and levy- 
ing his execution within thirty days after the judgment. The 
general property remains in the defendant, and if judgment be 
rendered for him in the suit, the attachment is ipso facto dissolv- 
ed, the special property acquired by the sheriff ceases, and if he 
detains the chattels after demand is made, he is answerable 
ID an action of trover. {Clapp vs. Bell, 4 Mass. 99.) Judgment 
having been rendered in favour of the present plaintiff, in the 
suit in which the horse in question was attached, the attach- 
ment was consequently discharged, and with it all lien upon 
the horse arising out of it, whether for the expense of keeping 
or otherwise. After the judgment, the plaintiff demanded a 
return of the horse. The demand to which we allude, was 
not made on the defendant himself, but on hi« deputy, who at- 
tached and took the horse from the plaintiff. This demand, if 
the case required a demand, we think would be sufficient, and 
make the detention wrongful. But it appeared that the per- 
son to whom the deputy had delivered the horse for safe keep- 
ing, had in fact sold and converted him. The conversion by 
the bailee and keeper of the deputy, was the same as a conver- 
sion by the deputy himself, for which the defendant, as sheriff^ 
was undoubtedly answerable. This, therefore, dispensed with 
the necessity of any demand, and was alone sufficient to sustain 
the action. 

Judgment for the plaintiff affirmed. 

Simeon Short and D. ji. A. Buck^ for the plaintiff. 
Jacob Collamery for the defendant. 
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Thomas Davis vs. Frakcii Hor. muMinguui 

February, 



Th« pUuniiff having agreed with the defendant for a loan of money, with an undentanding that Che 
interest waa to be aAer the rate of twenty per cent procured one 6. W to execute with him a 
joint and aereral note for the amount. The debt and intoreet at 90 per cent, woe aflerwarde paid 
by 6. W. in eovsequence of an anmagemAQt with the pUintiff->4he plaintiff having had the Mb' 
HMof the money: all which iransaetioas were previous to the pasiage of the act of 19th Nov. 189& 
ilcld—l. Thttt on action of iodebitatoe assumpsit well lay to recover back the usury so paid. 
9l That the action waa well brought by the borrower, without joining the co-obligor, his earety. 
3. That the co-obligor waa a competent witness for the plaintiff. 

Non*asnBDpsH and the statue of Hmitatione being plecided, and both isiues joined to the eountry, 
bat no evidence beiug gives on the trial tending to support the latter plea, and the Jury haviag 
letamed a verdict on the general issue, without noticing the bar, Hcld^ that it was eompetent for 
the Court, afterwards, on motion, so to amend the verdict as to ombraeo both Issnes. 

THIS was an action for money had and received, tried at 
the last April term fof th^ county court, and the case com^s be- 
fore th^s court upon exceptions talsen by the defendant to the 
opinion of that court in admitting the testimony of ^ witness, 
and also in the charge to the jury. 

It appeared from the case, that the action was brought to re- 
cover a sum of money paid to the defendant upon an usurious 
contract, over and above the legal interest, and that upon the 
trial the plaintiff offered George Worthington as a witness, who 
was objected to by the defendant as incompetent, and who, un- 
der the vmre dire oath, testified that the plaintiff, on the 11th 
January, 1820, borrowed of the defendant {700 — that the wit- 
ness signed a joint and several note with plaintiff to defendant 
for that sum ; witness took the money and paid it over for 
plaintiff to Mner Forbes^ upon a mortgage ; said he had no in- 
terest in the event of this suit, and is not entitled to any thing 
if the plaintiff recovers, nor liable for costs. That on tJie 27th 
August, 1822, the plaintiff and witness, having renewed the 
note before that time, again renewed it, giving one for 1,111 
dollars and 60 cents ;^ soon after, the witness, upon a contract 
with the plaintiff, assumed the debt and paid it. Up«n this 
evidence the court overruled the objection and admitted the 
witness, who testified that the plaintiflT, in January, 1820, in- 
formed the witness that he could obtain a loan of 700 dollars of 
the defendant, if the witness would sign with him ; he heard 
no bargain between the parties about the rate of interest, but 
understood by plaintiff it was 20 per ctnt. The witness signed 
the note with Davis on the 11th January, 1820, for 700 dollars, 
received and paid the money as before stated. Afterwards the 
plaintiff, defendant and witness were together, and a new note 
was given for rising 800 dollars ; and the interest was cast at 
20 per cent. On the 27th August, 1822, under like circum- 
stances, another note was given for ^1,111 60, and the interest 
was again cast at 20 per cent. ; which note contained nothing 
but the principal of 700 dollars and the interest as cast from 
time to time. The defendant did not direct the interest cast at 
20 per cent. ; the witness cast it at that rate, understanding 
from the plaintiff that he had so agreed ;-— thinks the defendant 
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cast the interest ako. The defendant did not use any threats, 
or attempt to take any advantage of the plaintiff. Soon after 
the execution of the note of ^1,1 1 1 60, the witness agreed with 
the plaintiff to pay it himself, and did pay the whole sum to 
^^' the defendant on the 21st February, 1823. Upon this testimo- 
ny the defendant insisted, and requested the court to charge—- 
That the action should have been brought in the name of Davis 
fy Worthington^ and could not be maintained in the name of 
Davis alone — That assumpsit will not lie at coomion law, and 
that the only remedy is by action under the statute for the pen- 
alty — That, the payment being voluntary^ a recovery cannot be 
had. The court charged the jury, that if they found the }700 
was borrowed by Davis, and used for his sole benefit, and iVor* 
thinglon signed only as surety, the action was correctly brdught 
by Davis alone — -That if the defendant had received more than 
six per cent, interest, as contended by the plaintiff in this case, 
the defendant could not retain it, and the plainliff would be en- 
titled to recover, &c. The court further charged the jury, 
that if they believe there was such loan of 700 dollars, upon a 
contract of the plaintiff's paying 20 per ctnt. interest, and the 
defendant had received the money upon that mode of computa- 
tion, this action was well supported for the excess beyond six 
per cent* the defendant having a risht to retain interest upon 
interest from the respective times of changing the notes. 

The defendant having pleaded non-assumpsit and non-assump- 
sit infra sex annosy and both issues being joined to the country, 
the trial proceeded, but no evidence being given to the jury 
tending to support the latter plea, they returned a verdict for 
the plaintiff on the general issue, without noticing the plea in 
bar. The court, at a subsequent day in the term, on motion of 
the plaintiff, ordered the verdict to be so amended as to em- 
brace both issues. 

The defendant's exceptions embraced the decision of the 
court admitting the witness, Worthington^ their instructions to 
the jury, and their order amending the verdict. 

Upham^ in support of the motion for a new trial. We insist, 
1st, That Worthington ought not to have been admitted to tes- 
tify in the case. He disclosed, upon bis voire dire oath, that he 
signed the note jointly and severally with Davis to Hoy, The 
money, however, he said was applied to the payment of Davis's 
debts. This last fact, we apprehend, cannot alter the case. 
Hojf contracted with them jointly ; as it respected him they 
were both principals. Should any question arise between Da- 
vis and Worthington concerning this money, Worthington might 
show by parol that he signed as surety, and that Davis had all 
the money : but as it respected ffoy, they were joint contrac- 
tors, and parol evidence ought not to have been admitted to 
prove that one was principal and the other surety. — Dehuff vs. 
TaribolUjS Vales'* R. 160.--f/un/ vs. United Stales^ 1 GalL 33.— 
SiarkieU Ev. 1381, n. 1— /i. 1390. Again, it is a rule, that no 
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man sbftli be allowed to defeat, by his testlmonj, a securitj to* ^jf^g*^ 
which he has given credit as a party. Worthington was a par- *ia27. ''' 
ty to the note, and ought not to have been admitted as a wit- y^^ryr^^ 
ness to prove it nsurious. — Churchill vs. Luler^ and the cases ^^ 
above cited, 4 Mass, 163.<-7 Mass. 199. sfor- 

8d. If we are correct in the position that Worthington ought 
not to have been admitted as a witness in the case, on the 
ground that he was a joint contractor with Davis for the loan 
of this money, it follows, as a necessary consequence, that he 
should have been made a party to this action ; Davis cannot re- 
cover back this money in nis own name. 

3d. The common law actions of assumpsit will not lie in 
this case. The action should have been brought upon the stat- 
ute, which prohibits the taking of more than 6 per cent, and 
gives a remedy to the party aggrieved. Where a statute gives 
a party a right to a benefit, ana furnishes no remedy, the com- 
mon law, for effectuating the purposes of the statute, interposes 
and fiHrnishes a remedy suited to the case. But where a par* 
ticular and specified remedy is prescribed by the statute, as in 
this case, the statute remedy must be pursued.— Simt/A vs. Drew^ 
5 Mass, R* 514. — Gedney vs. Ivhahitants of Tewksbury, C# Mass* 
R. 307.— JBfgc/o2o vs. C<tmbridge ^ Concord, T. Co. 7 Mass. R* 
402. — Andover ^ Medford T. Co. vs. Gouldy 6 Mass. R, 40. — 
Franklin Glass Co. vs. White, 14 Mass. R. 286. — Hinsdale vs# 
Lamed et. ah 16 Mass. R. 70. ^• 

The statute of 1822 expressly gives the action of assumpsit 
for money had and received, to recover back the usury paid. 
From this it would seem that the action would not lie at com- 
mon law. The legislature would not have given the action by 
the statute, if it would have been supported upon common law 
principles.— FtcJe Stat. p. 162, see. 2. 

4th. The payment, under the circumstances of this case, 
was a voluntary one, and the money cannot be recovered back 
in this action. The bill of exceptions contains no evidence of '' 
an agreement between Hoy and Davis, that the former should 
loan the latter $700, at 20 per cent, interest. Worthington, 
the only witness in the case, says he heard no agreement be- 
tween Hoy and Davis respecting the rate of interest ; all his 
information upon the subject was derived from Davis alone, 
and ought not to have been received as evidence in the case. 
The declarations of a party, that he has agreed to pay 20 per 
cent. Interest, or has actually paid it, cannot be received as ev^ 
idence in an action in his favour to recover back the usury so 
paid. That part of Worthington^s testimony, therefore, relat- 
ing to the statements of Davis, that he had agreed to pay 30 
per cent, interest for the loan, should be laid out of the case, 
and the county court ought so to have directed the jury. Wor-t 
thington further testified that Hoy did not direct the cast at 
20 per cent, or say any thing about the rate of interest at the 
time of the cast. He cast it at 20 per cent, because Davis had 
formerly told him that he had agreed to pay that interest. 

39 
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^iSSST' ^^7 <^l>in)^^ ^^ agreement of the kiod, made use of oo threati 
to induce Davis to direct the. cast at 20 per cent, nor did he 
attempt to take any advantage of his embarrassed circumstan* 
ces. For aught apparent upon the bill of exceptions, it was a 
voluntary act on the part of Da<vis« uninfluenced by any contract 
previously made between himself and Hoy. Worthington, it 
seems, assumed the debt upon himself, and on the 21st day of 
February, 1823, voluntarily paid it. 

Upon these facts we insist the plaintiff cannot recover. It 
is a settled principle of the law, that where a party voluntaribf 
pays a claim which he knows to be unfounded, in whole or in 
part, he cannot recover it back in this action. The payment 
should have been resisted. — Knibbs vs. Halk 1 Esp. Cas. 84.-~ 
Brown vs. McK\llan\u 1 Esp. Casn 279.— Jlfarrtof vs. Hampton^ 
2 E$p. Cos. 546. — (iirtwright vs. Bowleyy 2 Esp. Cos. 723. — 
Fisher vs. Sanvtrda et. aU 1 Can^hcWs R. 190. — Bilboe vs. Lum^ 
/<y, et. al. 2 East. 469. —Holmes vs. j^very,.12 Mass. R. 134 — 
1 Mass. 67. 

5th. If it were clear from the testimony that the loan was ob* 
tained upon a contract to pay 20 per cent, interest, the plaintiff 
tannot recover. The (1,1 11 note contained nothing but the 
original loan of (700, and the interest thereon, at the rate of 
20 per cent. It could have been, and should have been defend* 
ed lor the overplus. — Vide authorities before dted. 

Again, if the contract were usurious, the money was knomr^* 
fy paid upon an illegal consideration, and cannot be recovered 
back.— 7V7np/cm5 vs. Bemetj 1 Salk* 22. 

6th. The defendant, as appears upon the record, plead, 1st, 
Jfon assumpsit ; 2d, Non assumpsit infra sex annos ; both issues ' 
were joined to the country. The jury found the first only, and 
Returned a verdict thereon for the plaintiff. Some days after the 
verdict, the plaintiff discovered that the jury had not found the 
second issue ; he moved the court to amend the verdict so as to 
include both issues for the plaintiff.— To this amendment the de- 
fendant objected. The court overruled the objection, and or- 
dered the amendment, to which the defendant excepted. In 
this decision of the court in so amending the verdict, we con- 
tend there was error. 

Baylies^ contra. The first objection is to the competency of 
the witness. In deciding this question, the only inquiry is, 
does he gain or lose by the event of this suit ? His name being 
to the note as surety, is no legal objection. I admit, however, 
that it was decided in the case of Walton vs. Shelley^ 1 T. R. 
396, that a person is not a competent witness to impeach a se- 
curity which he has given, though he is not interested in the 
event of the suit. But this decision is overruled in Jourdaixu 
vs. Lashvoooi^ 7 7. /i. 601* In Massachusetts they have 
adopted a rule repugnant to the common law, which is, that in 
no case a party to a negotiable instrument shall be a witness to 
show it void at its creation. (11 Mass. 368.) But they have 
decided that if the instrument is not negotiated, a surety may 
be a witness. (16 Mass* 118.) In New-York they have decid- 
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ed according to the role in If Momb. (14 Jokhi. R. 970, and ^^^^t^ 
cases referred to.) But they now seem to be departing from *i887.^' 
the role. (17 J6hn9. R. 176, 188.-^18 Johns. R. 167.) In v^^v"^^ 
Connecticut they have not adopted such rule.. (1 Con. i?g>. *^ 
200.) Nor have we adopted it.— But in all the cases in Massa- iW- 
chusetts and New- York where the witness has been excluded, 
the action was brought on the negotiable instrument itself, and 
not where it came up incidentally ; for there the witness would 
not be excluded. (3 «/. C. R. 193.) It does not appear from the 
case that Davis's and witness's note to Hoy was negoiiabk ; so 
the rule in Massachusetts and New-York would not apply if the 
count was on the note itself. 

3; It is contended, that as Worthington and Davis executed 
tbeir joint and several note for the f 700, the action should 
have been brought in the name of both, and not in the name 
of Davis alone* 

It appears from the evidence that Davis was the sole borrow- 
er of the {700, and the whole sum was applied in the payment 
of his debt to Forbes, and Worthington signed only as surely. 
It also appears that Davis furnished Worthington wjth funds to 
pay the {i^lll 60; that is, witness was owing Davis, and 
agreed to pay this note for Davis. Then the usury paid to 
Hoy is money had and received for the use of Davis, and not for 
the use of Worthington, so the action is rightly brought. ''In 
a qui tarn action for usury, the contract may be laid as for a for- 
bearance to A alone, who was the real debtor, although B had 
joined with him in the security given to the lender.'' — Waid^ 
qui fom, vs. lVih(m^ 1 East. 195. This authority shows that 
the surety has no interest, nor is he to be noticed in the suit. — 
Su 2 T. R. 366, Strattan vs. Rastell tt. ah 

3. It is also contended, ''That assumpsit will not lie for this 
money as at common law, but if any action will lie, it must be 
for the penalty given by the statute." 

4. "The payment was voluntary^ and the money cannot be 
recovered back, but the payment should have been resisted in 
the first instance." 

Assumpsit lies where natural justice, under the circumstances 
of the case, obliges the defendant to refund the money. Of 
the application of this principle, the following particulars are 
given : money paid by mistake ; money paid vpon a considera^ 
tion which happens to fail ; money got through imposition^ or by 
extortion, or by taking an undue advantage of the plaintiff's sit- 
uation, contrary to laws made for his protection.^ — 2 Burr. 
1 005.-— 2 Esp. JV. J?. 548, note. 

Lord Mansfidd says, an action for money had and received 
is an equitable action, and founded on conscience under the 
particular circumstances of the case. (Cotoper, 116.) He also 
says it is analogous to a bill in equity. {Cowper, 795.) 

But in every one of the aforesaid instances, where it is said 
assumpsit will lie for money had and received^ in one sense it 
jnay be said the money was voluntarily paid by the plaintiff to 
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mgi Ht^* the defeEdont 3 that ij, tb« plaintiff tPtliMf to paj it ui^der Ihe 
mS7* existing circumstancei of the case. In this leiMe, we may aay 

s^pv-^»/ every borrower of money, who pays Mtury to the lenderi paya 
^^*^ it voluntarily^ zuA at the same time there it an Hindus advanUigo 
ihqr. taken of bis situation. The law will presume this advantage 
taken of the borrower, in every instance where the lender re* 
ceives usury ; therefore, the usurer cannot protect himaelf by 
saying the borrower volunUitribf paid. There is, however, such 
a thing as a voluntary payment of money, which the law saya 
shall not be recovered back* But in every such instance found 
in the books, the payment was made without tmslrtf , and with* 
out imposition or txlortioHj or an undu€ cdvantagt taken of the 
plaintiff's situation, contrary to lawa made for his protection. 
Then the payment of usury to Hoy cannot in a leeal sense be 
called voluwtaryj for it was received in violation off a positive 
statute, made tor the protection of Davis, the borrower. Ord 
on Usury ^p* 116, says, the law imposes heavy penalties on both 
the lender of money upon usurious contracts, and the brokers, 
bat does not subject the borrower to any punishment. It hu 
been sometimes said, that the borrower isparltcspt criminis; 
{Salk. 22)—- yet that doctrine has been justly exploded, in as 
much as necessity compels him to enter into and comply 
with the terms of the contract ; and it would be injustice to 
punish him, who acts through compulsion, and whom the stat-* 
tttes are made to protect.— 5ee 8 East. 378. 

Our statute of 1797 says, '^That no person or persons, i^n 
any contract hereafter to be made, shall receive or take, direct- 
^ ly or indirectly, more than the value of six dollars for the for- 

bearance of one hundred dollars for a year, and so after that 
rate for a greater or less sum, or for a longer or shorter time.'* 
Then comes a penalty ; but the prohibition and penalty affect 
only the lender* The borrower is not prohibited giving more 
than six per cent, nor is be liable to the penalty if be do* The 
penalty is to be recovered in a qui tarn action. Our statute 
may be compared with the English statutes against usury. 
The 37 Hen. VIII. ch. 9, and 13 Eliz. ch. 8, prohibited taking 
more than £\0 on £100, interest, per annum, under severe 
^penalty, to be recovered in a qui iam action. The 12 Anne^ 
staU 2, ch. 16, prohibits taking more than £5 interest on £lOO, 
per annum, under a penalty of £20, to be recovered in a gui 
iam action. 

Neither the English statutes nor our own say a word about 
an action ybr money had and received being sustained by the bor- 
rower to recover back usury which has been paid ; such action, 
if it exists af all, is at common law. It has long been settled, 
that a bill in chancery will lie to recover money overpaid on a 
usurious contract. In 2 Johns. Ch. R. 191, £en/. Chancellor, 
says— ^^There is no doobt.that this court will order a defendant 
to account for monies overpaid in pursuance of an usurious con- 
tract. This was done in the case of Bosanqust vs. Dashwood'^' 
(Cas. Temp. Talbot, 37.)" 
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If « bill in chancery will lie in case of mnirj ftidt then an W' »jp w i 
9ction of aMomptit /or money had and ruemd n^ay be aoatained ;. 8BI*' 
Cor thiB action is analogous to a bill in chancery, founded on 
equitable principles, as has been shown. There are precedenta 
showing that asiumpsiifor monof had and rueked wiU lie to re** 
coirer back what is overpaid.— <^t<& vs. BromUsg^ Dmig. 696, n. 
-H^eJvyn, 75.-*8 East. 378.— 1 Eip. Dig. 4. ^ 

The statute pi 1797 being repealed makes no differance, so 
Ifng as it was in force when the contract was made, and the 
vsiiry was taken. — 1 H. Elac. 65. 

l^. It is. contended the court erred in amending the verdict 
The general issue of wm-OiiumpU and, the statute of limitationa 
were pleaded. But the special plea on the statute of Umita- 
tions was waived in argument : no notice was taken of it by the 
counsel, nor by the jury who found the general issue mr the 
plaintiff. Then, on motion of the plaintiff, the verdict was 
amended so as to find both issues for the plaintiff. There was 
not the shadow of evidence to support the special plea. This' 
amendment is supported by precedents. — Stt 3 Term Rep^ 659* 
—1 Bos. tf Pul. 329. 

Skinner, Ch. J. delivered the opinion of the Court. After 
reciting the facts appearing in the exceptions, as above stated, 
he proceeded as follows : — As to the competency of the wit* 
ness, fVorthington^ there is no rule of law that would exclude 
him merely on the ground that he was holden jointly and seve- 
rally with Davis for the debt. If he is incompetent, it must be 
on the ground of interest^ or on the ground that his name is up' 
* en the note. 

The principle contended for, as having been settled in the 
case of Walton vs. Shelley^ 1 Term Rep. 296, that no party who 
has signed a paper shall be permitted to give testimony to in- 
validate it, has not been adopted here, but, on the contrary, hat 
been held untenable by the Court on this circuit, in the case of 
NichoU vs. Holgatt et. aU (') (t> 

The reason assigned for that rule, is, that a party to an in* ^^ 
stmment gives credit to it, and no man shall hold out false ciri- 
ours to deceive others, by first affixing his signature, and after- 
wards giving evidence to invalidate it. If the principles as- 
sumed in that case are correct, they are not analogous to the 
question here presented. . Worthington is not called to testify 
to the prejudice of one who may have been deceived by false 
colours, in receiving an instrument which he supposed to be 
valid. This exception, therefore, is not well founded ; and we 
have no less difficulty in discovering any objection on the 
ground of interest. The jury have found that the money was 
loaned exclusively for the benefit of Davis ; that Worikington 
was only surety, and paid the money for Dam, who accounted 
to him for it. 

Surely Worthington has not been prejudiced, having received 
of Davis the full amount paid to Hoy^ and can have no interest 
»in any recovery that may be had. 




9S« CAJBtS 'rtf tHft* SUPRSME COURT 

The e»ieption, that the salt cannot be maintained by Dttvif 
alonCf but should have been brought in the name of Davis and 
Worlhingtofi^ seems to be fully answered in the question of in- 
terest. If fFarlkingttm has no interest in that which is sought 
to be recovered in the suit, if the consideration did not move 
from him, but from Davis solely, he cannot legally be joined. 
These facts appeared in testimony, the jury have found them, 
and the charge of the court thereon was correct. The counsel 
for the defendant further insists, that if any action can be main* 
tained, it must be an action under the statute for the penalty ^ 
that the statute forbids the taking more than six per cent, inter- 
est, and gives a remedy to the party aggrieved. 

It is true, where a statute creates a right that did not ezitt 
at common law, and provides a speci6ck remedy, the statute 
remedy alone can be pursued.— 1 Saunders^ {fVillianui* ediii^n^} 
135-6, n. 4. 

But it is to be noticed, that the statute of 1797, which for- 
bids the taking of more than 6 per cent, interest, gives no rem- 
edy to the party aggrieved. It imposes a penalty, to be sued 
for and recovered in a fut torn action, by any one who may 
prosecute, or by the publick alone. 

No part of the statute of 1822 took eJBTect till after the act 
here complained of transpired ; it is therefore unnecessary to 
consider any of its provisions, excepting that as it is urged that 
the legislature having in that statute expressly authorized an 
action by the party to recover the usurious interest, it is to be 
inferred that no such right existed at common law. 

The decision in this case must be the same as it would have 
been if the legislature had passed no law on the subject in 
1822. It is the prerogative of the legislature to say what the 
law shall be in future, but of the judiciary to determine what 
the law was before the will of the legislature was expressed. 

The important question in this case is, was the payment by 
the plaintiff to the defendant made under such circumstances 
as to preclude him from any remedy at law, to recover the ex- 
cess oT interest so paid over and above the interest allowed by 
law. 

It is a general rule of law, that where a party pays money 
volunlarily^ and with a full knowledge of all the facts, be cannot 
recover it, although the demand was unjust. 

Jt is also a general rule, that where money is paid by one 
party to another upon an illegal contract, they being partiaps 
crifiitnu, an action cannot be maintained, after the contract is 
executed, to recover the money. 

But where money is paid upon a contract forbidden by the 
law, if the party who pays the money is not in pari delicto^ it 
may be recovered, unless opposed by some principle other than 
that the contract was ilUgal. 

l(^ therefore, the only objection to a recovery in this case is* 
that the contract, being usurious, was illegal, the money may 



] 



OF THB BTAl^ OF YBRHOIf T. 911 

Ve recofered, as the party paying i« not conaid^red partUepi 
crtmmif . The law is made not to paniA, bat to protect him. 

That the payment in this case by the plaintiff was in some 
degree voluntary^ cannot be doubted* Yet, where money is ta- 
ken contrary to an express prohibition of the law, made to pro- 
tect the necessitons, or such as may be considered in the power 
of others, it is not, perhaps, correct, to say that the act of 
paying the money is wholly without constraint. The contract 
itself is clearly in contemplation of law, as well as according to 
the common understanding of men, imposed upon the borrow- 
er, and not voluntary on his part; he is supposed to be in the 
power of the lender, and he is also usually in embarrassed cir- 
cumstances, as well when he pays as when he borrows, and if 
pot constrained to pay from a principle of interest alone^ a 
sense of honour may have extorted from him that which in con- 
science and honour the usurer ought not to retain. ' 

In the case of Smith vs. Bromley^ Doug. 696, Lord Mansfield 
says, if laws calculated for the protection of a subject against 
oppression or extortion are violated, a recovery may be had ; 
all above legal interest, equity will assist the debtor to retain, 
if not paid, or an action will lie to recover back the surplus, if 
the whole has been paid. Ashurst, J. in the same case, says, 
on a bill to compel the defendant to refund what he has receiv- 
ed above the principal, and legal interest, the surplus will be 
decreed repaid, and that the action at law ought to be sustain- 
ed ; for no man will venture to take, if he knows he is liable to 
refund. The same doctrine is held in several other cases in. 
the English books, and has never, to my knowledge, been 
ooestioned. 'The remarks of Lord Mansfitld in the case of 
brozDning vs. Mortiss^ Cozop. 792, it may not be improper to 
notice. He says, where contracts or transactions are prohibit- 
ed by positive statute, for the sake of protecting one set of men 
from another, the one, from their situation and condition^ be- 
ing liable to be oppressed or imposed upon by the other, there 
the parties are not in pari delicto. The statute against usury, 
he says, is made to protect needy and necessitous persons from 
the oppression of usurers and monied men, who are eager to 
take advantage of the distress of others, whilst they, on the oth- 
er hand, from the pressure of their distress, are ready to come 
into any terms, and, with their eyes open, not only break the 
law, but complete their ruin. Therefore, the party injured 
may bring an action for the excess of interest. 

In the case of Boardman vs. Roe, 13 Mass. 164, the same 
principle is fully recognized by the court. 

And we believe principles of policy require that this remedy 
should be afforded. There can be no doubt, if chancery will 
lend its aid in this case, which is not denied ; upon the same 
principle, this equitable action for money bad and received will 
well lie. 
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. The TerdicI was properly amended bj the court, there being 
no qaestion made on the trial as to the statute of limitations. 

Jac^ment must be upon the rerdict, according 
to the rule. 

Jf^ B4n/li€i\ for the phiotifll 
fftn. Uphamy for the defendant. 




pt ahHtu n, Sauvsjl Hubbard vs. Ibkazl Dewkt. 
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II li tlMtely af u olb»t levyinf tm taneatkB on rMl viUto, to proeon «aeh aMeation tod Itu 
ntWBto k» f«MtdM,kMh io Um «flgt of tht lown •Ittkofth* t«wa to whlfth tteeilato ii ate- 
MSiMdalMiBtbaaAMortJMiUfiilitttaorelarkorthteourt, wImomUw NOW iMMd. And 
a m ai d af tl» orifioal axaeatMn and ratnn in bothoflteaa ii nacaaiary, to parftel tha titk in 
Ut ciaditar; b«t if an ofiear knjing and cettifyinf bit rttoni, fhould aeglaet to inoenia tha n- 
aordiif , and tka laeofda alwold ba lagnlarlj mada throng k tht proeontian of another, piobah) j 
tha lavy would ha haU iufieianL 

4>w<rtj— If tha oflkar'fe eartiiying ift hit ratnni that ha had eawad tha asaeatioo and return to bo 
l aoor d ad, nonld hn prima fttei$ avidanca of tha IkeU 

Tha laqwetiva cartiSaataa of tha tovn elark and auif iatrata or elark of tha eoort, npaa tha axaea^ 
tioD, that they hava raeoidad It, art friwMfaeU eridaooo of ita boiuf raeordad, liabla, howovor, 
to ba rabottad, and tha laTy daitroyad, by tha faet of a fatal Taraaaea batwaan tlia azaontion and 
itton, and tha laaord theraof aetoally mada ; of which Tariaoca a duly cartifiad copy of tha ra- 
Mid (aooparad with tha orig iaal) would ba tha prooT 

HaUi That a oartifiad oopy iVom the town elark*i raeorda of an axeontlon and raturttf waa tuflbiaoc 
avidanca of tha original boing thara raeordad, notwitbatanding tha offloar hai oartifled in hia !•• 
tain that bo had laft n trua and attaatod upff tharaof in aoch ofllea: 

MOTION bj the plaintiff, that the judgment in this case be 
reversed, and for a new trial, founded on exceptions taken at 
the trial below. 

The motion was argued by O. H. Smith and Wm. Vphamy for 
the plaintiff, and by /r . Baylia^ for the defendant. 

The facts in the case, and the opinions of the county court 
to which exceptions were taken, will sufficiently appear from 
the opinion of this Court, which was pronounced by 

Hutchinson, J. This is an action on the case against the 
defendant, setting forth that he, as constable o( Berlin, levied an 
execution in favour of the plaintifi^ on land, and neglected to 
eanse the execution and his return to be recorded. The cause 
was tried in the county court upon the general issue ; and the 
decision of the county court upon papers presented in evidence, 
it now to be revised, upon the exceptions taken at the triak 

The copies of the execution and the defendant's return of his 
levy, taken from the clerk of the court where the same were 
returned for record, and from the town clerk's office in Berlin, 
where the lands lie, are made a part of the case* — And, by in*- 
spection, it appears that the defendant stated in his return, that 
he had delivered a true and attested copy of said execution, 
with his return thereon endorsed, to the clerk of the county 
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court for said county of Washington, and a like true and at* ^jjg*yw« 
tested copy to the town clerk of the town of Berlin, aforesaid. iflsr/' 
This appears in both copies thas produced : in fact, they are 
alike throughout as to the execution and return. It appears by 
the case, that the county court charged the jury, that these co- 
pies, from the several offices, showed a sufficient recording by 
the procurement of the defendant. Exception was taken to 
this charge. 

Upon reviewing this charge, two questions arise: 

Ist* Was it the duty of the officer to procure this recording to 
be done ? For, if it were not his duty, be is not liable, even 
though it were not done. 

2d. Does it appear from these copies that the record was 
made as the statute requires ? 

The court charged for the plaintiff upon said first point, and 
no exception was taken. This is now deemed correct. The 
statute, to be sure, does not expressly say that the officer shall 
cause this recording to be done. The words of the statute 
about the recording, are these : — ^'And all executions extended 
and levied upon any houses, lands or tenements, as aforesaid, 
with the return of the officer thereon, being recorded in the 
records of lands in the town in which such houses, lands or 
tenements are situate, or in the office wherein deeds respecting 
the same are by law to be recorded, and also returned into the 
office of the clerk of the court or justice of the peace from 
which such execution issued, and there recorded, shaU, as 
against such debtor, &c. make good title to such creditor, &LCm^ 

When we are considering whose duty it is to take upon him 
the trouble of procuring the execution and return to be record- 
ed in the two offices, it is proper to notice who has it in custo- 
dy at the time it should be recorded. The officer has it in bis 
possession when he has completed his return ready for record- 
ing ; and it should be recorded in the town clerk's office be- 
fore it is returned to the county clerk's office, because, when 
returned there, it remains, and no person has any right to car- 
ry it thence, any more than they might any other original pa- 
per. Furthermore, another statute provides, that the clerks 
shall receive certain fees for this recording, which are to be col- 
lected and paid by the officer who makes the levy. Hence the 
proper course is for the officer to make his levy correct, and 
make his return complete, ready for record— then procure the 
town clerk to record it, and pay his fees for recording ;— then 
return the execution to the county clerk, and procure him to 
record it, and pay his fees. 

Should a question arise about the validity of a levy, because 
the recording, though perfectly regular in itself, was not thus 
procured by the officer, we should be unwilling to suppose its 
validity doubtful.-^In this we suppose the levy corre^it, and the 
return of the levy written and signed .showing a complete and 
regular levy. A case might exist, in which an officer, having 
completed his return ready foi recording tuddtnly dies or ab- 

40 
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^'Jlf^Sg^ scondsi leavipg the execution and his return thereon upon the 
]«7. * table.— In such a case, if the creditor himself, or any friend to 
the officer, or even anj stranger, should procure the regular re* 
cording in both offices, it seems the levy would then become 
complete, and vest the title in the creditor. But the Court 
consider the recording essential to complete the title \ and if it 
18 not done as it ought to be, and the creditor suffers an injury 
from the neglect, the officer is liable to make good such cred- 
itor for the injury thus sustained. 

But, in the present case, whatever recording was done, was 
procured by the defendant ; and this leads to the second ques- 
tion, whether this, as it appears, is a sufficient recording to 
vest the title in the plaintiff? We are disposed to consider this, 
in the first place, as if it were a new question, and then notice 
the decisions that are urged upon us as authorities. 

In viewing this as a question newly raised, we may notice 
>Rrbat would seem the most natural and convenient prima facit 
evidence of such recording as the law requires, and what must 
%e resorted to as conclusive. The most natural prima fade ev- 
idence of soch recording, is, a certificate of each clerk upon 
the execution, by him signed, that he has recorded it, accord- 
ing to the usual entries thns made upon deeds by the several 
town clerks. This execution has such a certificate from the 
county clerk, but none from the town clerk. 

But it has been urged, that it ought to appear by the officer^s 
return, that he has caused such recording. The reasonii^ urg- 
ed is. that it is a part of his duty as now decided in this action, 
and his return must show that he has done all parts of his duty. 
This reasoning confounds the distinction which ought to be ob- 
wrved, between those acts of hb duty which rest in pais^ and 
xannot be recorded until he incorporates them into his return, 
•and those which immediately terminate in record evidence of 
a higher nature than bis return of those facts could he. It is 
the dutv <>{ an officer serving a summons, to deliver a copy to 
the defendant. So of an attachment, if he attaches personal 
property. If he attaches real estate, he must also leave a copy 
at the town clerk^s office* These, and all acts of a similar na- 
ture, should be incorporated into his return upon his precept, 
so that when the precept becomes a matter of record, these do- 
ings may become so likewise. It is equally the duty of the of- 
ficer, after he has made his^ service, and endorsed the same up- 
on his precept, to return the precept to the clerk or magistrate 
to whom the same is made returnable. But it never was sup- 
posed that he^ust write upon his precept, that he had so re- 
turned it : atid this for the sound reason, that the higher evi- 
dence of the return is furnished at the office where the return 
isaiade« 

Should the officer incorporate into his return of his levy, 
(that return, I mean, which is to be recorded,) the fact that be 
had caused the same execution and return to be recorded in 
the two offices, this could be no evidence whatever of the fact. 
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/It cmld not poiaiblj be true whkn written, for it must be writ- ^^Sj^ff^* 
ten and a^ned before it could be recorded. It could, there- uir. * 
fore, amount to nothing more than his intention to procure such 
recording. If such intention is carried into effisct, it must be 
shown bj something of a later date than the writing of his re- Ai^ 
turn of the levj. This was decided at St. Albans, two or three 
jears since, bj the Supreme Court, on the jury trial of the 
cause ofE^ah Pahu vs. Skadrach HaihazDOif et. oL The plain- 
tiff claimed title under a levy, and produced from the countv 
clerk a tegnlarly attested copy of the execution, and the offi- 
cer's return of his levy, and of the town clerks certificate of 
his havii^ recorded the same. On objection to this testimony, 
the Court first decided, that this copy of the town clerk's cer- 
tificate of his recording was not legal evidence of that fact. 
But it was repited in the officer's return, that he bad caused 
the execution and levy to be recorded in the town clerk's of- 
fice. This was urged as sufficient to prove that fact. But the 
Court decided otherwise, and the plaintiff was obliged to pro- 
duce a certified copy of the town clerk's records of the execu- 
tion and levy ; and that was admitted. \ 

If the officer can make any certificate or return that would 
be legal evidence of such recording, it must be a separate cer- 
tificate, after all the recording is done. He might then certify 
upon the execution that he had caused the recording in both 
offices. This would probably be the first certificate of the 
kind ever heard of, and if this were treated as evidence at all, 
it would only be prima facie ; for a copy from the records would 
be higher evidence, and this, showing a defective record, 
would defeat the levy.-— Just so of the town clerk's certificate 
upon an execution or a deed, that he has recorded the same ; it 
is treated as prima Jack evidence of the fact. It is very con^ 
venient and proper that it should be so treated. But a fatal 
mistake may intervene in such recording. Such a portion of 
the boundaries may be omitted as to leave no land at all ; and 
an after purchaser may sho^ this by a copy of the record, and 
the certificate of the recording becomes of no avail. This tes* 
timony from the records must be taken for the truth. 

But it is urged, that it shoukl appear in the county clerk's 
office, that the recording is regular in both offices. This, as be- 
fore observed, would be convenient and proper ; but, as any 
evidence that could be furnished there, would be at most but 
prima facUy and would be superceded by the better evidence 
from the records, it would teem wrong to decide the levy void 
for want of some such prima faete evidence, which is no where 
expressly required by the statute. If a deed were regularly re- 
corded, but, through some neglect, there is no certificate placed 
upon it of its being so recorded^ and the clerk who made the 
record has deceased, I can entertain no doubt but that a certi- 
fied copy of the record of such deed, produced with thef deed, 
would amply and legally show it recorded. And there can be 
no difference in this respect between a deed and execution. 
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"Jjjj^^NT^ There is no statnte that expresdy requires the town clerk ia 
MPt, * certify upon a deed or execution, that they hare recorded the 

^^^^^/•^^^ same, nor that makes anj such certificate evidence of the fact; 

^"^J^ but the practice has always been for them to make such certifi* 

'^•wv- cates, and the same have been received zb prima faeu evidence 

of the fact. But they must not be treated as conclusive, for 

the reasons before given. 

But it is further urged, in this case, that it appears from the 
officer's return itself that he had left a true and attested copy 
with the town clerk ; hence it must be inferred that the re- 
cording was from that copy. This reasoning is not conclusive. 
It appears, equally, from the same return, that he left a true 
and attested copy with the county clerk, to whom he returned 
the execution ; and yet the county clerk has certified regularly 
that he recorded the execution and levy, and has furnished a 
copy of that record. Besides, this part of the officer's return, 
like any other fact then future, could not have been true when 
he signed his return. It could only have become literally true 
after he had left both copies. It is probable this part of the 
officer's return crept in by his using a form that contained such 
expressions ; and, if he thought much about the meaning, he 
might have supposed those records, made from the original, 
might be called copies. This is rendered the more probable, 
from the circumstance, that, in bis return, instead of charging 
the fees he must have paid the clerks, as fees paid to them, he 
has charged the same as fees for two copies. By this it would 
seem, that he called copies that writing done by the clerks in 
recording, for which he paid the fees charged at the foot of his 
return- 
That part of the return about his leaving copies with the 
clerks, in whatever manner he was induced to insert it, may 
well be considered a mere surplusage. It could not be true 
' when written, and could be no legal evidence that the fact af- 
terwards existed. It describes an act not necessary for him to 
perform, and it does not tend to disprove such acts as he ought 
to have performed, if they are shown by proper testimony. If 
the recording had been from a copy attested by the constable, 
that attestation would naturally have been recorded before the 
clerk added his own attestation of its being a true record. 
That which he has attested as a true record, contains the exe- 
cution and return of the levy at full length, and nothing more ; 
and when he writes that the foregoing is a true record, the le- 
gal presumption is, that it is a record of that of which it pur- 
ports to be a record — that is, of the execution and levy ; just 
as the clerk's saying a true record, at the foot of his record of 
a deed, is taken to mean, a true record of such a deed as is 
there copied into the record. This copy, then, of that record 
which is attested as a true record, and is in fact a true trans- 
cript of the original execution and the officer's return of his 
levy, and of nothing more, must be taken to be the best evi- 
dence that the execution and levy were recorded in the town 
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clerks oiBce, and sufficient -evidence of tfait feet, according to 
the charge given to the jury by the connty oonrt. 
Thus the case would appear were it a new case* 
But it is urged in argtnnent, that yarious decMons of thui 
Cowrt in times past, and even two decisions against this very le-» 
vy, stand as authorities by wiiich we sbonld now feel bound, and^ 
in consequence, grant a new trial. No decision is read to us, 
and none has ever been reported upon the -subject. The sub* 
ject of recording from the copy of execution and levy, instead 
of the original, has been frequently spoken of as a subjeet of 
litigation, for many years past, and the understanding has been, 
that, upon that point, the decisions have been different ways^ 
at different periods ; and it has been fuUy understood that Uie 
latest decisions have beeh, that such recording from the copyv 
was not good to avail the creditor. We have always supposed, 
as might well be supposed, that the question was raised when 
the records, or copies produced, carried their own evidence that 
the record was made from a copy merely : and we are not in* 
formed of any case where the question agitated was, whether 
the evidence showed a recording from the copy or not, till the 
questions raised upon the levy now under consideration. From 
what we now learn about the decisions made upon this levy, it 
may well be inferred, that the court, in the first instance, heard 
the objection raised upon a jury trial, and considered it settled 
by former' decisions, anddecided more hastily than would hive 
been done, had it been viewed as a new question. Indeed, we 
should suppose by what is told us, that the suggestion, that the 
evidence of the records being made from the original, must-ap- 
pear in the county clerk's office, was made without a moment's 
consideration, and might probably have resulted from a suppos- 
ed counter evidence in the return itself, which has been al- 
ready sufficiently noticed. It also seems very probable, that 
the last decision made upon this lev}', was made chiefly upon 
the credit of the first. It seems, also, that the court at last did 
not feel so sure of the correctness of their decision but that 
they suffered a non-suit in the action. As to the rights of these 
parties, therefore, the question is still open for adjudication as 
justice shall require, excepting as to the costs of this suit. If 
the levy is established, the plaintiff will still be entitled to the 
land covered by the levy. 

On the whole view of these decisions, which rest in recollec- 
tion only, and the grounds perhaps not fully known at this day, 
the decisions themselves not on cases reserved for full investi- 
gation, we consider them not of sufficient weight to induce us 
to decide against the levy, which we think supported upon 
grounds so reasonable as those now mentioned. 

Another objection is raised, which was not mentioned on the 
trial, but which fairly comes up before us. 

It is objected, that the return states the appraisers to be good 
and lawful free-holders, and does not state that they were judi* 
cious and disinterested free-holders. The case shows that the 
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record of the l«Ty was objected to, but admitted.— ^If this ob- 
jection vitiates the levy, it ought not to have been admitted. 
The Court, however, consider this objection not available. In 
the first place, the levy in this respect exactly conforms to the 
form given by Judge Qi^man^ which has often been decided 
as established by settled practice under it. 
. The plaintiflf has ctted the 14tb of Jlfost. jR^. f. 90, as in 
point. It appears, the court there decided that the officer's re- 
tdrn was defective, by reason of its not stating in the words 
or meaning of the statute, that the appraisers were judiciotts 
and disinterested free-holders. But the same case furnishes a 
reason for that decision. It shows that the officer himsel(^ in 
pursmiice of their statute, appointed one of the appraisers ; he 
sfaortd therefore aver that he, at least, was such an one as the 
statute required. By our statute, the appraisers are to be ap- 
pointed by one or both of the parties, or by one or both and 
some justice of the peace, who, by lai^, may judge between the 
parties. There is no case in which the officer can appoint ei- 
ther of the appraisers. Should, therefore, the appraisers be aU 
such men as the officer could not conscientiously certify thait 
tfaey were judicious and disinterested free-holders, as he has 
nothing to do with their appointment, he must not be charged 
with neglect for his omitting to state such fact. 

Chi the whole, the Court consider the levy good in iUelf, and 
that it was proved by proper testimony on the trials .to have 
been properly recorded in the town and county clerks^ offices ; 
and that the judgment of the county court be affirmed* 
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JoSEfH Bagh£U)er and William Rba, appellees, 01. Asa Hait* ^m!^,'''' 

802r/appeUaat 
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A SOD hATiac di«d withoat Uiue, aod Jin fkther, who would by Uw hvn mherii^d bif oM^ta, ^ 
ingtoan titor, tho ezecntor of tbo father norgod the estate of the soa in that of tbo father. It 
«(\«rwtrda appeariaf that the soo bad made a will, ftvlnf all bis eatate, which was penonal, to 
two nianied wobmo, tbo tsMoUr of tbi Ikthar «al«rad fait* bohdi with tfa« hMbudi of tba tw* 
tog ataeei (one of whom bad taken adminiitrttieQ open Uie estate of the aon,) to abide the award 
of arbitrators upon all matters in difference between them, as well in their individual, as in their 
reepeetire repreeentatiTe capacities. At the same time they executed a written memorandum 
«f agnanaat, belag a sabmiaaian af tha aane mattaia to the eana trbitratom, < witbont lafcUD— 
to the bond,) which waa pieaenledto tbo jn4ga of probata, who appvovad tbo oaid fMbmiaaioo, jf 
far a$ U riUd9d to tks tvo $9tai$9. The arbitraton made a special award, or report, addressed 
to tbo Judge of probate, finding no matters in difference between the parties excepting what rela- 
ted to Urn said eatates, and awarding a spooifiokamn to tbo bosbonds of tbo legatees oTIboaoa. 
Thia awaid was approtod by tbo jodgo of profaoto, ta tbo aaoM iaogoftgo nndo naa of in tpl*"^ 
ing tbo submiasioo ; from which decision of the Judge of probate no appeal was taken. An action 
was afterwards brought upon the arbitration bond, to which the executor pleaded no award; the 
pteitttiffii replied tlte award or report to tbo Jidge of probato ; and tbo exeootor re j o in e d , setting 
forth tbo said labmiaBioB onder tbo approval of tbo aaid judgo, and ihaoaid roportor awai4» witb 
his approf al ibeteof;— demurrer ^ joinder is demurrer, and judgment Ibr tbo ozoootor. 

And now, in an action of debt upon the aaid report or award, approTod as aforesaid, £Ud— That 
the ezpressioos of the judge, implying a partial aoeeptanee of the report, must be understood as 
applying to tbo Mljieet maUei^ of the report, (wbieh did in Iket relate only to the two eeutoa,) 
and not to the port m» to the anbmissimi— that tbo anbmisakm, being hot woen the real partiaa ka 
iatereat, and understandingly entered into, was itaalf a waiver of all objeetions which might have 
been wall raised in the ordinary ceorae of jvdieial proceedings— that if not estopped by the sub- 
mission, a joinder of impropor parties therein, could only be urged before the probato ooart a> 
gaiaattbaappronA of tbo awaid, and not agaiast iu vaUditj after approval, and that tba anal 
approval of the judge of probata, withoot an appeal being taken, according to the sutnle, is coo- 
cluaive between the parties to the submission. 

Belit olM^That the former recovery on the arbitration bond was no bar to the present action up- 
on the award of the relbroes, imder the approval of the probate coart. 

ASA HANSON was attached to answer to Jogq^h Bachetder^ 
of &c. and William Rea^ of &c. in a plea, that to the plaintiffs 
the defendant render the sum of eleven hundred and fiftj dol* 
iars, which be owes to, and unjustly detains from them ; for 
that whereas certain disputes and differences having arisen, 
and being depending, between the plaintiffs, in their private or 
individual right, and the defendant, in his private or individu* 
al right, and between the said Joseph, as administrator of the 
estate of Hinry H. Lowell^ then late of Gilmantown, in the 
county of StraTOrd, and state of New-Hampshire, deceased, and 
the defendant, as executor of the last will and testament of 
Danid Lowell^ then late of said Gilmantown, deceased ; the said 
plaintiffs and defendant, on the 14th day of November,^ A. D. 
1891, by a certain memorandum of an agreement in writing of 
that date, subscribed with their, and each of their proper band 
writing, submitted to the final end, award and determination of 
William Mattocks, Samuel Sias^ and Salma Davis^ arbitrators, 
mutually chosen by and between the plaintiJK and defendant, 
all ntatters of controversy then existing between the plaintiA 
and defendant, as well in their private as in their representa- 
tive capacities aforesaid — which award of said arbitrators, or 
of any two of them, #as to be final and conclusive between the 
parties, so as the same be made and ready to be delivered to 
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^m£^ the said parties in difference, on or before the Ist daj of Febraarjr 
i8t7.* then next, which memorandum of an agreement, or sobmistion 
to said arbitrators, was, by the plaintiffs and defendant, after- 
wards, to wit, on the 24th day of November, A. D. 1821, pre- 
sented to John W. Chandler^ Esq. judge of probate within and 
for the district of Caledonia, for nis approbation ; whereupon 
the said John W. Chandler, judge as aforesaid, adjudged and 
certified on the said submission, that the said Hanson, executor 
as aforesaid, and the said Bachelder, administrator as aforesaid, 
having nratually agreed before him, to submit all matters ef 
controversy between them in their capacities as aforesaid, and 
between said two estates, to the aforesaid referees, and to abide 
their award, be, the said judge, did approve and allow of said 
submission, as it respected the two estates aforesaid. 

And the plaintiffs further say, that the said arbitrators, hav- 
ing taken upon themselves the burden of said arbitration, did 
in due manner, and within the time for that purpoee appointed, 
to wit, on the 23d day of November, A. D. 1821, at Danville, 
aforesaid, duly make and publish their award in writing, of and 
concerning the said matters in difference between the plaintiffs 
and defendant, ready to be delivered to the said parties in dif- 
ference, and bearing date the day and year last aforesaid, and 
addressed to the said John W. Chandler, judge of probate as 
aforesaid, and thereby, after stating that they had taken upon 
themselves the burden of said submission, and had notified said 
parties to appear before them at the office of said Mattocks, in 
said Danville, on the day last aforesaid, and that they had so 
appeared, and had presented their exhibits, and been fully 
heard in relation to all matters of controversy between them, 
and that it was shown them, the said arbitrators, that the be- 
fore named Henry H. Lowell, deceased, in his life time, be- 
queathed all his estate, (being wholly personal) to Mary Bach- 
elder, wife of said Joseph, and to Martna Rea, wife of said Wil* 
Ham, equally ; and that it was shown to them, that the proper- 
ty of said Henry (meaning after his decease,) had been by mis- 
take merged by the said Asa in the property of said Daniel 
Lowell, deceased*— did award and determine, that the said Asa 
Hanson pay to the said Bachelder and Rea, on demand, the 
sum of three hundred and fifty dollars, in full satisfaction of all 
claims by said Bachelder and Kea upon the estate of said Henry 
H. Lowell, deceased, and that said Bachelder and Rea pay 6aid 
arbitrators four dollars, as their fees in the premises : of which 
said award, the defendant afterwards, to wit, on the day last 
aforesaid, at Danville, aforesaid, had notice ; which award waa 
afterwards, to wit, on the 29th day of November, aforesaid, 
presented to said judge of probate for his acceptance — the de- 
cision of which acceptance was, by the existing judge of pro- 
bate for said district, postponed from time to time, until the 
31st day of January, A. D. 1832; at which time Benjamin F. 
Dtmingy then judge of probate for said district, decided and ad- 
judged that said award be accepted, so far as it related to the 
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two estates aforesaid, as by said award and proceedings thereon, ^^Ht^ 
reference thereto being had, will more fully appear-— whereby lasr.* 
an action hath accrued to the plaintiffs, to demand and have, 
of and from the defendant, the said sum of three hundred and 
fifty dollars, parcel of the said sum above demanded. 

And zJureof^ also, the said defendant afterwards, to wit, on 
the 31st day of January, A. D« 1832, at Danville aforesaid, 
had and received a certain other sum of money, to wit, the sum 
of four hundred and fifty dollars, to and for the use of the 
plaintiffii, and to be paid by the defendant to the plaintiffs, 
when he, the defendant, should be thereunto afterwards request* 
ed : whereby and by reason of the said last mentioned sum of 
money being and remaining wholly due and unpaid, an action 
has accrued to the plaintifis, to demand and have of and from 
the defendant, the said sum of four hundred and fifty dollars, 
parcel of said sum above demanded* 

And wlurtai^ also, the defendant, on the 23d of November, 
1831, at Danville, aforesaid, accounted with the plaintifis of 
and concerning divers sums of money, before that time and 
then due and owing and in arrear and unpaid, from the defend- 
ant to the plaintins, and upon that accounting the defendant 
was found to be in arrear and indebted to the plaintifis in the 
further sum of three hundred and fifty dollars, to be paid by 
the defendant to the plaintifis when he should be thereunto 
afterwards requested: wh^^by and by reason of the last 
mentioned sum of money being and remaining wholly unpaid, 
an action hath accrued to the plaintiffs, to have and demand of 
and from the defendant, the said last mentioned sum of three 
hundred and fifty dollars, residue of said sum above demanded. 
— Yet the defendant, allhoogh often requested so to do, has 
not paid the said sum of eleven hundred and fifty dollars, above 
demanded, or any part thereof^ to the plaintifis ; but be to do 
ibis jias hitherto wholly refused, and still doth refiise — to the 
damage, &c. 

The defendant, among divers other pleas to this declaration, 
pleaded, thirdly^ in bar of the first count thereof, as follows :-~- 
And for further plea in this behalf, as to the first count in said 
declaration, the said Asa Hanson, by leave of Court for this 
purpose first had and obtained, says, that the said Bachelder 
and Rea ought not to have or mainUin their aforesaid action 
thereof against him, because he says that the said Joseph Bach- 
elder and William Rea heretofore, to wit, at the December 
term of Caledonia county court, holden at Danville, within and 
for said county, on the 3d Monday of December, A. D« 1833, 
impleaded the said Asa in a certain plea of debt on bond, the 
penalty whereof was five hundred dollarsi bearing date the 14th 
November, 1631, and declaring to their damage fifty dollars ; 
which said bond was part and parcel of the same agreement to 
submit to the determination and decision of arbitrators, set 
forth in the plaintiffs' present declaration, and legally and per- 
fectly executed to bind the said Asa to the fulfihnent and ob- 
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o^^^'i senrance of the award of the said William Mattocki, Samael 
i9si7:V Sias and Salma Davis, as appears by the conditions of the tame 
bond, bj the said Joseph Bachelder and William Rea sued for" 
the purpose of enforcing the same: which supposed award 
there set forth is the same identical supposed award set forth 
in the plaintiffs' present declaration ; and such proceedings 
were'had in that court upon that plea, that said cause was re<- 
itioved into the Supreme Court by appeaL; and afterwards, to 
wit, at the Supreme Court holden at DanriHe, within and for 
the county of Caledonia, on the 2d Tuesday of September, 
1824, such further proceedings were there had in the court iast 
aforesaid, in the same plea, that the said Asa Hanson, by the 
consideration and judgment of the court last aforesaid, recover* 
ed in the said plea, against the said Joseph Bachelder and Wil- 
liam Rea, the sum of ^7,50, in cost and charges by him sus- 
tained and expended, in defending against the plea of the said 
Joseph Bachelder and William Rea upon its merits, and where- 
b( the said Bachelder and Rea were convicted ; as by the re* 
cords and proceedings thereof, still remaining in the said Su** 
preme Court, at Danville, aforesaid, more fdly and at large 
Appears, (exemplified copies being here ready to be shown ;) 
which said judgment still remains in full life and force, not re» 
versed, vacated, or made void ; and this he the said Asa Han- 
son is ready to verify — wherefore the present submission being 
the same submission, and the present described award being 
the same identical supposed award set forth and adjudged upon 
in said last described plea of the said'Bachelder and Ilea, the 
said Asa prays judgment if the said Bachelder and R«a ought 
to have or maintain their aforesaid action against him, &x. 

To this plea, the piaintifis, after praying oyer of the record 
of the action therein described, demurred ; and the defendant 
joined in demurrer. 

The demurrer was argued this term, 1)y Mattoch^ for the 
plaintiffs, and Paddock^ for the defendant. 

The points relied upon by the counsel, and those parts of 
the record in the former action material to be known, will suf- 
ficently appear from the following opinion of the court, which 
was pronounced by 

HuTCHiNSov, J. If the facts in this case are comprehend- 
ed by the court, one Heniry H. LomM died a few years since, 
leaving his father, Dctnitl LomM^ living. At a later period, 
Daniel deceased also, and the defendant, Asa Hunsonj was the 
executor named in the will of Daniel ; and he procured the 
probate of the will, and officiated as executor of the same* It 
seems that he proceeded to settle the estate of Daniel, not 
knowing but that Henry died intestate ; and, considering Dan- 
iel, the father, to be^sole heir to his son Henry, (who died with- 
out issue,) let the property of Henry merge with that of Daniel. 
At a subsequent period, and before the estate of Daniel was 
wholly settled, it was discovered that Henry, while living, 
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aiade bis will, by which be' bequeathed all bis property, it be- ^"^^ 
ing personal estate, to Mrs* BachUder and Mrs. £ea, the wives — * 
of the present plaintiffs, to each an equal portion* The plain* 
tiff, BachddeTi then took a letter of administration of the estate 
of Henry, (probably with the will annexed,) and claimed, in 
connexion with the other plaintiff, /{<a, the pcoper(;y of Henrj 
in the hands of the defendant as before mentioned. 

Hanson^ it appears, did not so fully admit the claim as to pay 
without contest: and all three agreed to a ceferAice, according 
to the statute, before the judge of probate. Accordingly^ they 
made their submission in writing, as follows, to wit : 

'^This m^eniprandnm of an agreement, made this 14th day of 
November, A. D. 1831, by and between Asa Hanson, of Gil- 
mantown, in the state of New*Hampshire, executor of the last 
will and testament of Daniel Lowell, late of said Gilmantowo, 
deceased, and Joseph Bachelder, of Daoxille^ and state of Ver- 
mont, administrator of the estate of Henry U. Lowell, late of 
said Gilmantown, deceased, and William Rea, of Burke, have 
submitted, and do by these presents submit, to the final end, 
award and arbitration of William Mattocks, Samuel Sias, and 
Salma Davis, arbitrators mutually chosen between us, as well 
in our private as in our representative capacities aforesaid, 
which award of either two of them is to be final and con- 
clusive between the parties, so the same be made and ready 
to be delivered to the parties in difference on or before the 
first day of February next* In testimony whereof we have 
hereunto, subsciribed our bands,, the day and year first above 
written*. Signed William Rta, Joseph Bachelder^ Aia HamonJ*^ 

This was presented to the judge of probate, and be, reciting 
that Hanson, as executor, and Bachelder, as administrator, hqid 
mutually agreed to^ submit, &c« and saying nothing about Rea> 
having joined in the agreement, approved of the submission, as 
it related to the two estates. Afterwards, and within a few 
days, the parties were together, and had. their hearing before 
the said referees, who decided upon the premises, and made 
their report in writing, as follows :. 

^To the Hon. Jud^ of Probate for the district of Caledonia. 
^The subscribers, appointed arbitrators, as within mentioned, 
having taken upon ourselves the burden of said submission, and 
having notified the within nam^ed Asa Hanson, William Rea, 
and Joseph Bachelder, to appear before us at the office of Wil- 
liam Mattocks, in Danville, on the 22d day o( November, A* D. 
1821, and the said parties met accordingly, and having duly 
presented their exhibits, and having been lully heard by us in 
relation to all subjects of controversy between them, and it be- 
ing shown us that the within named Henry H. Lowell, deceas- 
ed, in his lifetime, bequeathed all his estate, being wholly per- 
sonal, to Mary Bachelder, wife of said Joseph, and Marths^ Rea, 
wife of said William, equally ; and it being also shown us, that 
the property of said Henry has, by mistake, been merged by 
said Asa in the property of Danie( Lowell, deceased : we do 
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<3g^j^ therefore unanimomly award and determine, that said Asa 
in^/ Hanson pay to said Bacbelder and Rea, en demai^d, the sam 
of three hundred and fifty dollars, m fall saiisikction of all 
claims of the said Bachelder and Rea, upon the estate of the 
said Henry, deceased ; and that said Bachelder and Rea pay 
us the sum of foar dollars, as oar fees. In testimony whereof 
we have hereunto snbscribed oor hands, this fi9th uay of No- 
vember, A. D. 1 8S1 . f¥m* Muitoelu^ Samuel Sioi, Salma Davit, 
arbitrators." * 

This report came np for acceptance before the court of pro- 
bate, and, after several continuances, it was accepted on the 
Stst day of January, 1833, and became a matter of record in 
the probate court. 

The plaintifls, considering that these proceedings before the 
court of probate entitle them to recover of the defendant, Han- 
son, the sum allowed them by the referees, have brought the 
present action to recover the same* The plaintiffi have de- 
clared in debt, and the first count of their declaration sets forth 
the facts now recited, and claims the ^50 conteined in the 
said report. In stating, however, the acceptance of the report, 
they have stated it as accepted as relates to the two estates, in 
the language the judge used in approving the submission. 

To this first count the defendant has plead in bar a former 
recovery, in a suit between the same parties, in which the same 
demand was brought upon the record, and, as he contends, ad- 
judicated upon, and resulted in a decision in his favour. 

The defendant has not incorporated into his plea the record 
of the former recovery, but has trusted to his averment of the 
history of the suit and decision therein, and of the identity of 
the matters litigated. 

The plaintifls, in reply to this, have prayed oyer of the re- 
cord, and made it a part of their replication ; and concluded 
the flame with a general demurrer to the plea in bar, before 
mentioned, which is the defendant's third plea. / 

The defendant has joined in this demurrer. 

The plaintiffi' counsel alluded to one defect in the plea in 
bar, where it avers the bond to be a part of the same agree- 
ment, without saying what agreement ; but this is cuced by the 
obvious reference to the agreement described in the plaintifTs' 
declaration, and also by the oyer of the record prayed by the 
plaintiffs. 

The defendant, in carrying the force of the demurrer Imck 
to the plaintifls' declaration, contends, that the award, as he 
terms it, described in the declaration, is bad, and no recovery 
can be had upon it ; and, secondly, he contends that the former 
recovery now plead is a sufficient bar. 

Some of the objections against the validity of the plaintiffi' 
claim, result from its being viewed as the award of arbitrators 
merely ; and it is said an eiecutor or administrator cannot 
agree to a submission so as to bind the estates they represent ; 
but the weight of authorities is the other way, in case such ex* 
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ecoiors or administraiofs wiH asfoine the riak of tttisfjiiig the oMmic,. 
heira of those estates. But, treatiog th» as a reference under ^iSr* 
the sanction of the coort of probate, there can be no doubt of 
the power of Hanson^ as executor, and Bachelder as adminis- 
trator, to put an end to their controrersies in this way* The to 
statute then in force, like tlie late statute, contains an express 
provision for such a procedure, and sajs that such a report^ 
accepted by the court of probate, shall be final between the 
parties. 

But it is suggested, that Rea, who joined in die refereocet 
acted as indivMual and in the right of his wife, though not so 
described ; and further, that the report was broader than the 
submission that was approved by the probate court. These sug- 
gestions, at the present state of the proceedings, appear mtb- 
er more technical than substantial* It is true, no peisos could 
have maintained an action against Hanson as executor of Daniel 
Lowell, but Bachelder, who was administrator of Henry, and 
he must hare sued in his representative capacity. If suits 
might otherwise have been brought, still Bachelder and Rea 
could not have joined, but each must have sued for his half the 
money ; nor could either have sued as an individual, without 
joining his wife, in whose right he claimed. But, had the de- 
fendant paid the money over without objection, Bachelder 
could have discharged his half, and Rea could have discharged 
his half — or Bachelder, as administrator, could have discharg- 
ed the whole, and Rea and wife could have called upon him 
for their moiety. 

The defendant, howerer, was disposed in some sense to liti- 
gate the question ; no more^ probably, than« would be for his 
safety as respected the rights of the heirs of his testator, Dan- 
iel Lowell, as we should judge from the amicable mode adopt- 
ed to settle the question. They all, that is, they who ought to 
receive the money in separate moities, and he who ought to 
pay the same, made and signed a submission of the uuestion to 
the three men therein named ; and, by the terms of the written 
submission, include all individual, as well as representative 
claims and rightB. This being thus made and signed by and 
between all parties in interest, is itself a waiver of all the ob- 
jections which might have been well raised in the ordinary 
coarse of judicial proceedings* 

But the probate judge certifies his approlmtion of the submis- 
sion 80 fiir as relates to the two estates, and says nothing about 
the submission of Rea. Possibly he intended to be technical, 
and include nothing which should not in form regard the two 
estates, and be priesented by the executor and administrator* 
If so, that might have formed an objection to the acceptance of 
the report, when it was returned in &vour of Bachelder and 
Rea.-— But it seems the report, thus returned, was accepted. 
Hence it is probable that the particularity of expression in ap- 
proving the submission, was intended to exclude such individu- 
al claims as might be within the terms of the written submis- 
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<^jgJJ2<^ 816D, and yet have no relaiion to the two estates in controTer* 
IIB7.* 8j. Upon thisxonslnictioO) as the report was specifick, and 
showed itself to contain nothing but the monej dae from the 
defendant to Bacheldeir and Rea, in the rights before named, 
there codd be no solid objection to the acceptance of the re- 
port; it was in favour of those in interest, and who were in 
fact parties to the submission, and, by becoming so, bad estop- 

Cd themselves from complaining afterwards, let the decision 
for or against them. But the report was accepted, and no 
appeal was taken to the Supreme Court ; and it is bow too late 
to urge against the claim, that, merely, which might have been 

? roper to urge in objection to the acceptance of the report. 
*lie records in the probate office, since the acceptance ot the 
report, (the time allowed for taking an appeal having expired 
with no appeal taken,) furnish suffident evidence to entitle the 
plaintifli to recover the sum allowed by the said referees, in 
their report, thus sanctioned by the acceptance of the probate 
court. 

The observation made upon the terms used in approving the 
submission, apply equally to the mode of declaring adopted by 
the plaintifis in the present case, in alleging an acceptance so 
far as relates to the two estates* This may sound like a par- 
tial acceptance ; but, on inspection of the report, it plainly con- 
tains nothing but what does relate to the two C8t|tes, as before 
explained. 

The next question to be considered, is, whether the plaintifis 
are barred by the recovery exhibited in the defendant's third 
plea in bar ? 

The general principle that should govern upon this point, i«, 
that wherever the same question is raised and decided in the 
former action which is presented in this, the former recovery 
is a bar—otherwise not ; and, whea the same evidence will 
support both actions, they are considered as brought for the 
same cause. The actions must be of the same kind, that is, 
they must be of a kind that admit the same testimony. Ooe 
nnust not be of a higher grade that requires different testimony. 
And where a man has his election to bring trover for goods, or 
assumpsit for the money raised by a sale of the goods, and 
brings either of those actions, a recovery upon the merits by 
either party will bar the other action. — See the authorities cit- 
ed by the defendant, and especially 2 H. Bloc* Rep. 827, J^itch" 
in vs. CamphelL 

In referring to the recovery plead, it appears the action 
broueht by the plaintiffs against the defendant, was brought up- 
on a oond in the penal sum of $500, conditioned as follows : 

^The condition of the above obligation is such, that if the 
above bounden Asa Hanson shall well and truly stand to, abide, 
keq>, perform, and fulfil the arbitrament, final award and deter- 
mination of Wm. Mattocks, Samuel Sias and Salma Davis, or - 
any two of them, of and concerning ail claims by said Joseph r 
and William, in their private capacity, or by said Joseph, as 




DF THE STATE OF VXUMONT. 9tr 

'iidiiunistrftior of Henry H. Lowell, agaioaC said Asa, id his pri* Otuto^ 
Tate capacity, or as e%eciitor of Daniel Lowell, and of and con« i8S7. 
cerning all dairns by said Asa, in bis prirate capacity, or as ex* 
ecutor^B aforesaid, against said Joseph and Williaih, in Ibeir- 
private capacities, or against said Joseph, as administrator afore- 
said, so as said award be made in writing, and ready to be deliv* 
ered to the parties in difference, on or before the first day of 
February next — then this obligation to be void^ otherwise to 
remain in fall force and virtue. Asa Hanson* {u s.)" 

This bond was dated the same day as the subroisaioo in the 
present action, to wit, November I4th, 1S21. This bond be- 
ing spread upon the record in that action, the defendant plead 
in bar that there was no award made. The plaintiffs replied, 
setting forth in haec verba the same writing, or award, or report 
set forth in the plaintiffs' declaration in the present case, and 
averring notice, of the same to the defendant, and non«payment 
of the sum awarded ; hut not setting forth any submission ex* 
cept the bond itself, nor making any mention of any report to 
the judge of probate, or any approbation or acceptance of the 
report in that office. 

To this replication the defendant rejoined, setting forth, in 
'haec verba^ the written submission alluded to by .the plaintiffs 
in their present declaration, and the report to the judge of pr^ 
bate, of the decision of said referees or arbitrators: also aU^ 
ing that the said submission was presented to the judge of pro* 
bate, and that he approved the same, and afterwards accepted 
the report, just as the plaintiffi have now set forth in their pres- 
ent declaration^ 

To this rejoinder the plaintifis demurred, and the defendant 
joined in demurrer; and the Supreme Court, before which 
said action was then regularly pending, decided that said re- 
joinder was sufficient, and renderad judgment for the defend- 
ant to recover his costs. / 

In order for this recovery thus plead to be holdeo as a bar to 
the present action of the plaintifis, the Court must decide that 
the validity of the same claim now in suit, was so before the 
Court in the former trial, as to have been adjudicated upon with 
regard to its merits. A decision upon any interlocatory ques- 
tion, aside from the merits, has no such effect to bar the claim* 

It is not easy to conceive, after what is now suggested, that 
this claim was adjudged to be invalid in and of itself. — -We 
should not conceive this but in the absence of other plausible 
grounds for such a decision as was there made. 

It now becomes important to ascertain what the question was 
in that action? It will be recollected that the action was 
brought upon a bond conditioned for the performance of an 
award of the men named as arbitrators. The main question 
for decision must have been, whether the award, placed upon 
the record by the pleadings, was made pursuant to the submis- 
sion recited in the condition of the bond, upon which the ac- 
tion was brought. If it were not so made, or were in any legal 




^18 CAOLB IN THE 8TTPEEME COURT 

cx^mmu, aeoie vartaot from that which was reqaired by the condition of 
the bondi it might be perfectiy good and valid in itself^ and a 
good foundation for a proper separate action, and yet would be 
>of BO avail to support the action upon the bond. New it is 

Iilain that the bond contemplated an award of arbitrators strict- 
y speaking:; an award evidenced by nothing of a higher na- 
ture -than other written awards ; an award to be met by the 
'nice ^objections of variance between the submission and award, 
of its containing matters not submitted, or not making an end 
of the controvert between tlie parties ; all which objections 
might as well be raised when the action is upon the bond, as 
when it is upon the award itself. And it is as evident that that 
which was there tireed as an award within the condition of the 
thond, was improperly called an award. — It was a decision of 
'referees under the san<Hion of the court of probate, upon a sub* 
«iission to referees made before the same court, pursuant to the 
provisions of the statute. This decision or report had been 
accepted by the court of probate, by which, and by force of 
the statute, it had become conclusive between the parties, and 
was no fiirther liable to such objections as might have been 
made to its acceptance, nor to those to which common awards 
are liable. Arbitrators derive their authority solely from the 
act of the parties ; such arbitrators were contemplated in the 
bond. These referees, thoQgh designated by the act of the 
IMurties, derived their authority from the probate court, and 
their doings were of no avail till sanctioned by such court. 
It is not improbable that the parties, when they executed the 
bond, supposed it so framed as to cover the case that has arisen ; 
hut ^ mistake of the parties cannot alter the law. The Court 
are not called upon to dedde what would have been the result, 
had the condition of the bond described a reference before the 
court of probate, instead of a submission to arbitrators. In such 
case the variance would have been avoided ; yet the subject 
fliatter of the suit upon the bond would seem meif;ed in the 
claim of a higher nature, and more out of the reach of contest, 
apparent upon the probate reeords. 

These must be considered the grounds on which the Court 
4id* or well might decide the suit upon the bond in favour of 
the defSsndant $ and they are grounds which wholly exf lude the 
merits of the claim brought before the Court in the present ac- 
tion. 

The only result from the view now presented, is, that the 
plea in bar predicated upon a former recovery, is insufficient 
to bar the plaintiffs. 

Judgment for the plaintiffi. 

IVm. MattMkt and /. Fkidur^ for the plaintifis. 1 

£• P^idock and & Cwlhmany for the defendant. 
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AzARfAi Williams vs* James Wbtherbec, administrator of Sam- ^^^*^ 

Uil tVetherbee. . im' 

ISu Ante. vol. l,f . 233.] 

Xb km ■ction of coTODUit broken} founded on acorenani in a deed of laod, if Ui« deed be eiecated 
with all logal formalitiee and recorded, it Is of itself erideaee ia the action, and iti execution 
need not be proved. 

80 of eepiM of deeda of mesne conveyance, dalj eertiSed frea the reeordt of the town clerk 'e of- 
fiie^ wheto the orifisale wn» recorded, where the party wiahio| to ue fchea hu not, or is not 
entitled to the cuatody of the orif ioals. 

In aa action of covenant broken, where the breach aasigned is a recovery of the land by elder and ; 

better title, the plaintiff mnst not only show the recovery, but also that the title npon which the I 
^ reeoipery wac had, «« elder and better than his own, or that his (raotor and eovwiantor was I 

vouched 1% to defhnd. 
In an action open the covenant of warranty, where there have been no betterments, and where the 

breach is a recovery by elder and bettor title, the measure of damages is the valne of the premis- 

ce at the time of the recovery, and the parties* uthuil costs in the fuit in which the recovery wae 

had, together with intereet thereon till jodgneot. 

THIS was aD action of covenant broken, and several issues of 
fact joined therein, were tried before Essex county court, at 
tlieir September term, 1826. 

For the second count of the declaration, see ante. vol. 1 9 page 
235. 

And the said James^ as to the said supposed breach of cove* lat piea 10 
nant, in the said second count of the said .^garioi^s declaration ^^^ '^™^ 
assigned, says, that he the said James ought not to be charged 
with the supposed breach of covenant, by virtue of the said sup- 
posed deed of the said Samuel Weiherbte to the said Daniel Hawt^ 
in the said second count of said declaration mentioned ; be- 
cause hesays that the said deed is not the deed of him the said 
Samuel^ and of this the said James puts himself upon the country. 

And for further plea in this behalf, as to the said supposed sdpieatothe 
breach of covenant, in said second count of said declaration as- ^^^** 
signed, the said JameSj by leave of the Court here for this pur- 
pose first had and obtained, says, that the said Azarias ought 
not to have or maintain his aforesaid action thereof against 
him, because be says that the said premises in said second count 
of said declaration mentioned, .by grants, conveyances, or as- 
signments thereof duly made, did not come to and vest in' the 
said Azarias in fee ; so that he became seized and possessed 
thereof as assignee of the said. Dame/ ifozoe, in manner and 
form as the said Azarias hatb in the said second count of his 
said declaration in that behalf alleged ; and of this the said 
James puts himself upon the country. 

And for further plea in this behalf as to the said supposed sd plea to the 
breach of covenant, in said second count of said declaration as- ^^ ' 
signed, the said James, by like leave of the Court here for this 
purpose first bad and obtained, says, that the said Azarias ought 
not to have or maintain bis aforesaid action thereof against 
him, because, protesting that the said Samuel Weiherbee, in his 
life time, and the said James, as bis administrator since his de- 
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MMdb' <^^^s^) h^ve, from the time o{ the ensealing and delivery of the 
1687.' said deed to the said Daniel Houae, in said second count of said 

N.^^v-'^^ declaration mentioned, hitherto well and faithfully kept the 
^^M*!^ said covenant of said Samuel to warrant and defend said prem- 

w«thc'rb«e. ises, to the said Dante/, his heirs and assigns, in said deed con- 
tained, according to the form and effect of said covenant — ^And 
protesting, also, that said Ebenezer Clark hath not anj right of 
entry into said premises, by title which accrued to the said Elh 
enezer before the said deed made to the said Daniel^ as afore- 
said ; for plea, he the said James says, that the recovery of the 
.seizin and possession of said premises by the said Eienezer 
against the said Azarias^ in the said action of ejectment, was by 
covin, and not by lawful title, elder and better than that deriv- 
ed from the said Samuel^ as the said Azarias^ in the second 
count of his said declaration, hath thereof alleged ; and this 
the said James is ready to verify : wherefore, he prays judg- 
ment if the said Azarias ought to have or maintain his aforesaid 
action thereof against him, &c. 

XepiieaUon And the said Azarias^ as to the plea of the said James^ by him 

^thhaSd^ thirdly above pleaded to the said supposed breach of covenant, 
eoiinu in said second count of said Azarias^s said declaration assigned, 
saith, that he the said Azarias, by reason of any thing by the 
«aid James in that plea alleged, ought not to be barred from hav- 
ing and maintaining his aforesaid action thereof against him the 
said Jamesj in his said capacity of administrator as aforesaid, be- 
<:au8e, he saith, that the recovery of the seizin and possession 
of the said premises by the said Ebenezer against him the said 
Azarias^ in the said action of ejectment, was not by covin, but 
by lawful title, elder and better than that derived from the said 
Samuel J in manner and form as the said Azarias^ in his said sec- 
ond count of his said declaration, hath thereof alleged ; and this 
he prays may be inquired of by the country. 

Joinders to the several issues above tendered, and verdict 
and judgment for the plaintiff. On this trial, several exceptions 
were taken by the counsel for the defendant, which were cer- 
tified to this Court, as follows : 

And now at this term of the co.urt, the parties being called, 
appeared, and a jury being duly impai^nelled and sworn, the 
plaiptiff offered in evidence a deed, purporting to have been 
signed and sealed by Samuel Wetherhee to Daniel Howe^ dated 
26tb June, 1802, witnessed by two witnesses, and legally ac- 
knowledged and recorded. The defendant objected to the 
deed being read to the jury, until the execution of the same was 
proved. The court decided that said deed was sufficiently 
proved by the acknowledgement and recording of the same, 
and directed said deed to be read in evidence to the jury. 

The plaintiff then offered copies of deeds from Daniel Howe 
to Solomon Hopkins, Solomon Hopkins to Silas Abbott, and SUas 
Abbott to Solomon Hopkins, of the same land in question, duly 
certified by the town clerk ;— to the introduction of which co- 
pies the defendant objected, as they were severally introduced ; 
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bat the objections were overruled bj the coart| and said copies ^^ 
were read in evidence to the jury. nm' 

Tlie plaintiff then offered copies of a record, showing a for- v-^-v-w; 
mer recovery in ejectment, in favour of Ebeneztr Clark against ^"^|,^™' 
the present plaintiff, for the lands in question ;— the defendant WettecbM; 
objected to the evidence offered ; but the court overruled the 
objection, and the record was read in evidence to the jury. 

Deeds from Solomon Hopkins to Ebtntzcr Blanchard, said 
Blanchard to John Williams^ and said Williarm to Aztirias Wil- 
liams^ were read to the jury, and here the evidence closed. 

The defendant then requested the court to charge the jury, 
1st, That, as the plaintiff had offered no evidence tending to 
establish and prove the title of Ebeneztr Clark to be elder and 
better than the one conveyed by Samuel Wfitherbte to Daniel 
Howet nor cited the said Samuel Weiherbu to appear in court 
and defend against the suit of Ebenezer Clark against the said 
Azarias Williams^ the plaintiff could not recover in the present 
action. 

But the court instructed the jury, that the plaintifi was not 
bound to produce any other evidence than the aforesaid record, 
to entitle him, in that particular, to a recovery. 

The defendant further requested the court to instruct the ju- 
ry — That there can be no recovery on the part of the plaintiff, 
unless the plaintiff actually shows himself evicted or dispossess^ 
ed by a writ of possession issuing on the judgment aforesaid, in 
favour of said Ebenezer Clark, 

But the court instructed the jury, that the record of the judg- 
ment in favour of said Clark against said Azarias, was sufficient 
evidence of eviction and ouster, to entitle the plaintiff, in this 
particular, to recover ; and it was not incumbent on the plain- 
tiff to show an actual ouster. 

The defendant further requested the court to instruct the ju- 
ry — ^That if they found a verdict for the plaintiff, the rule of 
damages would be the consideration of the said Smnuel Wether- 
bu^s deed to Daniel Howe^ and the interest thereon from the 
date of the deed to this time, together with the costs in the suit 
of the said Ckark against said Azarias^ at the time of the appeal 
in the last mentioned suit, which was in the year A. D. 1813, 
and interest thereon. 

But the court instructed the jury, that if they found for the 
plaintiff, the rule of damages would be, the actual worth of the 
land and the improvements thereon, that is to say, the value of 
the premises at the time of final judgment in the suit of said 
Clark against said Azarias^ which was in the year 1814, and the 
whole amount of costs taxed on said last mentioned judgment, 
with interest on both sums up to the present period. 

On trial, the plaintiff introduced witnesses to show the value 
of the land, with the improvements thereon, at the time of the 
final judgment in the action of Clark against the said Williams. 

The cause was now argued before this Court, on a motion by 
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jjffl^ the defendant that the judgment of the coontj court be revers* 
lar. ed, and for a new trial, for the errors apparent in the except 
>-^^v*^^ tions. 

M. Paddocky in support of the motion* The objection to the in- 

WfUMrbMJ Production of Samuel fVetherbee^s deed to Daniel Hotoe^ arises out 
-of the ordinary and first rules governing testimony. It is very 
certain, that unless the plaintiff had declared that Samuel Weth- 
erhu executed the deed in question to Daniel Howe, no action 
could have lain against him ; whether he did execute the deed 
or not, is put rn issue by the plea, and to be proved according 
to the known rules of law. 

The first evidence, then, that ought to have been required, 
was the subscribing witnesses ; next to that, some one who had 
seen the defendant wHte, a sworn copy, or comparison of 
hands ; (7 East. 279, /?oe, ex, dem. Brunt vs. Rawhngs ;) and 
last of all, the acknowledgement of the deed^ and that without 
showing that the person signing as justice of the peace was in 
fact such. Had it been shown that the person ofiiciating was a 
magistrate, the presumption would be that he acted under the 
sanction of an oath — but without that, it ought not to be re- 
ceived as prima facie — it might all be a forgery.— 3 Taunt. 60. 

In the case of Jackson vs. jBurton, 1 1 Johns. 64, a deed which 
had been executed forty-four years, was permitted, reluctantly, 
to be used as evidence, though proved by one of the subscribing 
witnesses, the court saying; that in ordinary cases the absence 
of the other witness ought to be accounted for. And in Jack- 
son vs. Lemis^ 13 Johns. 504, a deed, though acknowledged, was 
not admitted as evidence until proved by the subscribing wit- 
nesses. 

If this Court have heretofore, in suits of ejectment, admitted 
the deed of a party to go to the jury, upon the evidence only 
of a certificate of acknowledgement, (the grantor being a stran- 
ger to the recording,) it does not follow that such a decision 
would be a precedent for introducing copies from the record to 
support an action on the covenants. I see no reason why as 
^ high a grade of evidence is not necessary to support an action 
upon a covenant in a deed, as a covenant in any other instru- 
ment ; and in this case the only evidence was a copy of a copy. 
A copy from the town clerk's record of the charter of a town, 
has never been admitted as evidence, because it was the copy 
of a copy. 

2. It has never yet been settled in this state, to my knowledge, 
that copies from the record are proper evidence to charge a 
remote grantor with the breach of his covenant. It has been 
decided, that a person claiming under a deed in the hands of 
a third person, and to the possession of which he had no right, 
need not make a profert; but, then, if defendant stand trial, he 
must not only produce it in court, but pr^ve U.^-Willes, 560. 

Our statute, requiring deeds to be recorded, in order to pass 
the title to real estate, does not make copies from such record 
evidence of itself sufficient to pass the estate ; and though our 
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courts may at this day feel somewhat bound by former practi- ^^ 
ces, yet copies nerer ought to bare been received as evidence, lasr. 
other than that the statute had been complied with, and the 
plaintiff left to produce his title deeds. 

If the common law has been infringed and broken in upon w^umbM: 
by one class of decisions, it affords no reason for a second 
breach, and it does not necessarily follow, that because our 
courts have received copies as evidence in land trials, that they 
are bound to receive them in an action of covenant broken. 

Where there are several endorsers upon a note, and an ac* 
tion brought in the name of the last against the maker, it is re- 
quired of the plaintiff to prove the hand writing of all the pre- 
vious endorsers ; and I should think the necessity less urgent 
than that the plaintiff should produce and prove the execution 
of all the intermediate deeds between him and the defendant. 

Supposing pne of the intermediate deeds was a forgery, the 
defendant, in an after suit by the last actual grantor, could not 
avoid a recovery against him, for the present judgment would 
not be a bar to that suit. 

It may be answered, that such a probability is so remote it 
is not expedient to guard against it. — But a judgment ought to 
be a perfect security to the defendant in all cases. As well 
might it be said, there is no necessity for proving the endorse- 
ment of the note, because it is a rare case for a note to be stolen 
and put into circulation by endorsement. 

3. Anciently, and before deeds with covenants were in use in 
England, the tenure by which lands were held, bearing a rela- 
tion to covenants of warranty, was ^Unant hy homagt ancesirtal,^* 
and a possession by such tenure drew to it a warranty, that the 
lord would warrant his tenant in the holding his lands, when 
the tenant was impleaded for the same. And the process by 
which the landlord was brought in, was a iummomas ad war* 
rantizandum ; if the lord (otherwise styled the vouchee,) ap- 
peared, he had his election to give the tenant other idnds, or 
pay the value ; if the vouchee did not obey the summons, then 
the tenant hath judgment to recover against his vouchee the 
value of the lands recovered by the demandant. 

And if the tenant did not vouch in the vouchee, his remedy 
against him was forever gone.— Co&e on Lit* Stc. 145. (101 C.) 

After the appearance of the vouchee, the tenant was put up- 
on his proof, that he or his ancestors had done homaee; and- 
in default of such proof, the vouchee might disclainu-<*-/6t^. 

To avoid the necessity of proving homage, it may justly be sup- 
posed that warranties were introduced, not, however, varying 
the legal effect of the proof or mode of redress ; and the only 
deviation at the present day from the ancient practice is, that 
the voucher is not bound to take other lands, nor is he bound 
to vouch in the vouchee in the suit of the demandant ; but then 
the vouchee is not to be deprived of his rights ;-*if the voucher 
is not inclined to give him notice of the demandants suit, he 
must be liable to answer that default in another way<— that is, 
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jgj^ when he brings his action upon the covenant of warranty against 
i«7.' the Touchee, he must prove the recovery byjhe claimant, and 
v^rv^-/ the title by which that recovery is had, and nothing short of 
Wiuumi ^i^jg j^iw p^^ ^i^Q vouchee in the same situation to defend against 
Wtikwbw. the title of the claimant, that he would have been in, if vouch- 
ed iu^'^HamiUon vs. CuUSj 4 Mass. R. 353. 

The third plea of the defendant to the second connt in the 
plaintiff's writ, notifies hin that the defendant will contend 
against the title of Ebentzer Clarkj and that the recovery by 
Chrk against Williams was by covin, and not by elder and bet- 
ter title, &c* ; — and though this charge is made affirmatively, 
yet, as the defendant is not supposed to know by what title 
Clark recovered, and as such knowledge had been conveyed to 
the plaintiff^ he should bring forward ClarVs title, and take the 
affirmative. (2 Samd. 181, a. N. 19. — Ahhoti vs. AUtn, 14 
Johns. 352.) 

The same principle is recognized in the 88th section of the 
act of our legislature, regulating judicial proceedings, by saying 
that a landlord shall not be prgudiced by the collusion of his tenant 
with the plaintiffs in a recowery of tenants /^ossesston.— Therefore, 
in admitting the record of Clark vs. WUiiamsj and instructing 
the jury that the same was conclusive evidence, in the present 
suit, of the validity of ClarVs title, was clearly erroneous and 
contrary to law. 

4. The covenant of warranty has nothing to do with the title 
of the land. The contract between the landlord and tenant, 
or grantor and grantee is, that the grantee shall not be dispos- 
sessed by any one claiming by elder and better title than the 
grantor's, and this covenant is not, and cannot be broken by the 
fact that there is an outstanding title to the land, elder and bet- 
ter than the grantor's, nor by that fact being determined by a 
court of law ; for although there may be a judgment to that ef- 
fect, it does not follow for a certainty that a writ of possession 
ever will issue and be executed. 

The covenant, if broken at all, must be either by judgment 
of court, or by the execution of the writ ; and supposing that 
immediately after the judgment the grantee should sue his cov- 
eoant, and recover his money, and within the two years given 
by our statute, should reverse the judgment by writ of error, 
would the covenant be broken if a writ of possession had not 
issued, or he disturbed in the possession? Supposing the land- 
lord had been joined iii the suit, and improper testimony had 
actually been by the court permitted to go to the jury on a final 
trial, and which determined the cause in favour of the plaintiff, 
and within two years reversed, by the procurement of the 
grantor or landlord ; in these cases it certainly cannot be said 
that the judgment operates or works a breach of the covenant. 

5. I suppose the law to be well settled, that a covenant of 
warranty for quiet enjoyment cannot be broken, but by an ac- 
tual ejectment, thrusting out, or dispossessing. — Hall vs. Dean^ 
13 JtSini. lOb. —Waldron vs. McCarly^ 3 Johns. 471.— ifcrr vs. 
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Shaw^ 13 7ofciw. 235.— »^t(*6ee vs. Cwrfce, 15 Johns. 486.— Pro- ^^ 
prittorg, ^c. vt. Slprtnger) 4 Mass* i2. 418. lan. 

6. And I supposed the rule of damage in the action of cove- ^«^V"^ki^ 
nant broken, equally settled. In the covenant of seizen, in thci ^'*^^ 
cases— Stoats vs. Executor of Eyck^ 3 Caines Ml^Pitcher vs. WtUMrbM* 
Livingston^ 4 Johns. 1 — Btnnel vs. Jenkins^ 13 Johns. 50<»-Jlfarf- 

ion vs. Hob6f, 2 Maes. 43^^^Buekford vs. Pa^e. 2 Mass. 455--« 
CJaswtll vs. Wmdall^ 4 Jlfa55. 108 — 5iimner vs. Williams, 8 Jlfas#. 
162— .Ytcfto/ii^ vs. Walker, 8 Jlfcuf. 243— jLeiond vs. SUme, 10 
Jtfof^. 459, and Flureau vs. TlomAt^/, 2 Blk. Rep. 1078, the 
consideration of the deed, with the interest, was held to be the 
rule of damage, and in the case of Sumner vs. Williamsj the 
plaintiff was allowed to recover the plaintiff^s costs in eject** 
ment. I am aware that in Gare vs. Brazier, 3 Mcus. 523, Judge 
Parsons, in an action on the covenants for quiet enjoyment, 
made a different decision, and gave the value of the lands*^ 
thereby applying the ancient common law, which, I believe, 
has ever slept quietly since the days of Edward IIL elcepting 
in that solitary case, at least I have not seen another decision 
to mate it. This question was learnedly discussed and ably ex- 
amined in Staats vs. Executor of Ten Eyck, 3 Caines, 111, and 
Pitcher vs. Livingston, 4 Jchns* 1.— And no satisfactory reason 
can be offered why the same rule should not be applied to 
both covenants, in this state, considering the grantee can always 
avail himself of our betterment act, and thereby recover pay 
for all the improvements. 

7. But in this case, there was no evidence that Wetherbee was 
in possession, or any other person, at the time of the execution 
of the deed, and the fact was, that it was in a state of nature, 
so that the rule of damages would be the same in the warranty 
of quiet enjoyment, that it would be in the covenant of seizen 
in fee, for the covenant would have been broken as soon as 
made, and 'nothing would have passed by the deed, as decided 
in the case of Marston vs. Hcbhs. 

But, should I be mistaken upon all the foregoing points, 1 
think I am not, in saying that Azarxas Williams had no authori- 
ty or right to defend ClarVs suit at the expense of Wetherbee, 
beyond the first court, without citing Wetherbee in, and the law 
ought not to allow him to recover of Wetherbee his costs subse- 
quent to that time. 

Fletcher, contra. 

The opinion of the Court was pronounced by 

Hutchinson, J. The first question presented is, whether the 
original deed, containing the covenant on which the present ac- 
tion is brought, was admissible in evidence, without other proof 
of its execution, than was furnished by its containing all the 
statute requisites of witnessing, acknowledgment and recording? 
The Court consider that it was admissible. The statute, pn 
167, is express, that a deed thus executed "shall be valid to pass 
the estate, without any other act or ceremony in the law what- 
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ij^j^ ever.'' Deeds, with these requisites apparent upon them, hare 
iiB7.* always been adjudged admissible, without further proof, in ail 
-^^/*^^ actions of ejectment 5 and there seems no good reason why the 
wimami game decision should not prevail in the action of covenant bro- 
ken. The result of the two actions is different ; the plaintifT 
recovering in the former the land itself, and in the latter, dam* 
ages for the loss of the land. But the question to be decided 
is the same in both actions, to wit, whether the grantor and 
covenantor owned the land when he executed the deed ? If he 
then owned the land, it passed by the deed, and the grantee, 
by forct of the deed, can recorer it in ejectment against any 
person whatever : if he did not then own the land, it did no^ 
pass by the deed, and the grantee must recover his damages in 
the action of covenant broken. 

The second question presented, is, whether it was competent 
for the plaintiff to prove the several intermediate conveyances 
from the first grantee, Howe, to his own grantor, by regularly 
certified copies from the town clerk^s records, which purport to 
be copies of deeds for that purpose regularly executed? These 
were copies of deeds not to be presumed to be in the possession 
^of the plaintiff; and the object of this proof, again, is exactly 
'what it would be if the action were ejectment to recover the 
land itself: the object is to make plain the plaintiff's title to 
whatever land was in fact conveyed by Wetherbee to Htnoe in 
the first deed. The object of the plaintiff, in the action of 
ejectment, would be to show that he in fact owned the land, 
and was entitled to recover it.-^His object in this action is to 
show that he owns whatever passed by Wtihtrbtt^s deed to Htme^ 
and, therefore, is the legal assignee of Howty and is entitled to 
recover on the covenants running with the land, whatever 
Howt might have recovered for the breach of the same cove- 
nants, if be had never conveyed away his title to the premises. 
In the first of Phil Ev. 310, citing 2 Starkie, 7, Blake vs. Brcof- 
brook^ it is laid down as a general rule, "that a copy, authenti- 
cated by a person appointed for that purpose, is good evidence 
of the original, without any proof of its being an examined co- 
py." And by the case of SmartU vs. Williams^ 1 Salk. 280, the 
the same rule is adhered to. The same is treated as law in all 
cases, in Gilbtrft Law of Evidence, p. 86. Butter, in his J^isi 
Prius, seems to doubt this, and Peake'$ Evidence, p. 186, recites 
the statute of 10th of Anne, which he considers as putting upon 
the statute of Henry VHL for enrolment of deeds, the construc- 
tion, that the copies of lost deeds only are intended. But the 
practice in this state has always been, to admit the oflice copies, 
like these in question, in all questions where the party producing 
them had not the custody of the originals. This practice may 
have been encouraged by expressions in our statute regulating 
conveyances. — See Stat. p. 167, sec* 6. Provision is there made, 
that copies of deeds from the county clerk's office, in certain 
cases, "shall be allowed as authentick as copies from the town 
clerk's office." So the 9th section of the same act provides for 
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die executing of dMdt under a power of attorney, and the re- j[gg» 
cording of the same power, and adds— **A copy thereof, from lanr. 
the re^wds, sh^ be read in endedce, when the original ean* v^^v^^h^/ 
not be produced, in the fame manner as tiuB copy of the deed ^^Jj^ 
nuule thereby is admitted in eridence*'' These expressions do wtikNkm. 
not necessarily imply that such copies may be read without 
proof that the origmab are out of the parties' power ; but the 
course has been, ever since the act passed, to admit r^;a]ar co* 
pies of such deeds as do not belong to the party wishing to ose 
them* And there is no inconvenience in diis practice, for, in 
case of a doubt raised, whether the deed were genuine, every 
^^resomptioB would be against the party using tl^ coov, sinless 
"ifae original were shown to be out of his power, lioreover, 
either party may take a subpoena duces tecum to a third peraooi 
having the custody of a deed in. the chain of title, that is, sus- 
pected to be a fofgery* And, without some such necessity, it 
is better for the parties to avoid the expense qf precuriog the 
originals, by admitting the regular copies B$primafacie endence 
of the title. The decision admitting the copies is considered 
correct 

It appears that the defendant objected to the reading of the 
reeord of the recovery in the action of Clark against the plain- 
tifi| WUKemiim This objection was overruled-^and the Court 
discover no reason why it should not have been read. It was 

Iiroper evidence to prove that fact as alleged.in the declaration, 
ndeed, this objection probably was intended as form, with a 
view to contend for the necessity of farther evidence of the ti- 
tle upon which the recovery was had. But that question more 
fairly arises upon the charge of the court* It does not appear 
that the plaintiff introduced aov testimony to show that Clark 
recovered that judgment upon the strength of an elder and bet- 
ter title than that which came from Wetherbee to the pbintifi^ 
nor that any notice was given by Williams to Wetherbee of 
Clark's suit, that he might come in and defend the same ; and 
the defendant requested the court to instruct the Jury, that the 
plaintiff was not entitled to recover without proof to one or the 
other of these points. But the court instructed the jury, that 
the plaintiff was under no necessity to add any such proof to 
that of the record, in order to recover. For this decision the 
defendant is entitled to a new trial. 

The plaintiff alleges in his declaration, a recovery against 
him by Clark, by a title elder and independent. On a general 
demurrer to some other plea in bar, decided a year ago, objec- 
tions were taken to the declaration, because this allegation did 
not amount to an averment of an elder and better title. The 
court, however, and with some difficulty raised by the authori- 
ties cited, overruled the objections. We should have had none 
of this difficulty, could we have consid^ed the allegations too 
unimportant to require proof in case of a denial. That decis- 
ion was publicly announced, and is how reported, and must 
have been sufficient notice to the plaintiff to come prepared 
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mith tfa» proof, if he r«cdlicl«d tint the imam jotattd trt what 
we now find them to bt. 

The obatf e of the coart, with tegaid to the neamte of the 
^^'JH^ damafes, was aearlr correct; at tolst, the defendant has nm 
w«ik0(iMi right to conmlain or it. The omirt instructed the jair, if thej 
should find for the ptointiS; to give tiie plaintiff the valae of the 
preniaes at tiie Ume of the final judgment in Clark's suit, aad 
the taxable costs of that suit, and interest 4>n the whole. Ii»- 
stead of saying, the iMacaUe cost, the court should have said ae-^ 
Huii cost, lor the plaintiff can have no remedy for that but ia 
tills suit 

It win be observed, that we lire deciding the case presented^ 
and that only. Sboidd a case arise, in which damages were 
poqgfat for such inproTemeats as are provided for in the act 
concerning betterments, a different rule for assessing the damn* 
ges most te pursued, and one adapted to the particular circum- 
stances of the case. 

The judgment of this Court is, that the ju^;meat of the 
county court be reversed ; and a new trial is granted. 

Prkntiss, J. having been of counsel in the cause, did not sit 
• on the trial. 



Jakxs Stekie, appellee, Tr. Sylyahub Bates, appellant. 

AMMOsk tlM jQd|M cfrtii^ioff OKMpCiw, tie boond to notice m point doeided, to which an ex- 
caiitlQii it oM IcSMaai nH§d at fho tint, yet It as proper f« tlma to fortify tay other poioi 
nded, which thfy tUBk neiito tenter oooeMecatioa. 

If oie decoy tMtfaee from e foreign ffovenuneet, wider m proniie thet he will Mt tm htm, or oeaee 

Mm to be erreeted, and thereupoo do eue aad arroet hiiB| aa action of anumpiU for danefii will 

lie OB eueh promiee: 
Bat iflhepaity eoamiled, hMteadef aT<.idinf the ptoeeei fw tiie flkand, plead to the tctioa, and 

tinre boiad f mee t Sar diw e i eetgiftmhhiii e»clidw>eneqMBolhe«Wfered bach, ae daaiete 

Sit the bieech ofanch premiee; 

A ^ee]aratiQD,ehaiiiBg an arreet on the 94thday of the month, ieaoppoited by evidsoee of aaar- 
rert OB a writ dited the 95th day of the month. 

Bti4i »gu$nif9t that an arreit, in Tlolation of a legal promiie not to arreit, may be pleaded in a- 
hatemeat of tbe pvoceie. 

SYLVANUS BATES was attached to answer nnto Jamsr 
Steele, in a plea of the case for that the defendant, at Stansiiadj 
in the proiriace of Lower Canada^ to wit, at Quildhallj &x. on, 
4ce. in cowideration that the plaintiff wcMdd go Iron said Stan* 
stead into tte town of Derhy^ in the countv a Oriscmc, for the 
pni|K)se of attending to an arbitration before E. PaddoAj Slc* 
arbttratoffa, chosen md agreed upon to settle certain £dlcaltiea 
and dispntes, together with oertain causes then pending in the 
oonnljr and sopreme .courts, at IraAurgh^ witbfai and for tiie 
conihr of Orl^ns, then esisting between the present pbMBtiff 
and defendant, promised flie said Steele, that he would not 
canaa the pkintiff to be arretted for any^ cause, civil or crisoin- 
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alv #i MirorMbimii Wiiit m IbeoQlDltjr aS^mMy in frVcmr of 
tiw ile^dia^ or aoj oliitr peiMn, ayiiDft the Bkhitiff ; rad ISt! 
tile defiaodnt fmifcffr pntmiM asd ^eed^ fot the comidert- 
tion aforeaaidi to prevent any suit being commeneed against 
tbe plauitifl^ 80 hr as was in bit power so to do ; aod the plain- 
tiff, reljing and confiding in the said promises and nndeitak* 
ings of the defendant, on, &c» went from said Stanstead into 
the town of Derbt, in said county of Orleans, for the purposes 
aforesaid ;— and the said Bates, not regarding bis several prom*- 
i^s so nialde as aforesaid, did maliciously cause a criminal pros- 
ecution to be brought against the plaintiff, for a pretended as- 
ianlt aAd bsrttery comtfritted on him the said Bates, whereby 
the plaintiff was arrested and imprisoned for a long time, to wit, 
for the fepace of two daytf* 

And also for that whereas, at, &c. on, &c. in Consideration 
that the plaintiff would go from said Stanstead to Derby afore- 
said, for the purposes of attending an arbitration between the 
plaintiff and defendant, he, the said Sylvanus Bates, then and 
there faithfully promised the plaintiff, that he would not sue, 
or catise the plaibtiff to be arrested or sued, on any demand or 
action in his, the defendant's fatrour, against the plaintifl^ nor 
harass him with any suit whatever, in said county of Orleans; 
and the plaintiff, conMing in the several promises made by the 
defendant as aforesaid, on tbe d4th day of September, A. D. 
1S23, went from said Stanstead into the town of Derby, as afore- 
said, for the purposes aforesaid ; and the said Bates, regardless 
of bis several promises aforesaid, did, on the same day and year 
last aforesaid, sue and commence an action of defamation in 
his favour against the plaintiff, and by virtue of said writ, made 
returnable, &c. caused the plaintiff to be arreted and impris- 
oned, by reason of which the plaintiff was put to great loss 
and inconvenience— to the damage of the saia James Steele, ' 
the sum of $1,000, &c. 

The action was tried on the general issue, before Essex coun- 
ty court, at their September term, 1826, and a verdict and 
judgment for the phrntiff. 

On that trial, exceptions were taken by the defendant, among 
other things, to certain evidence offered and admitted, and to 
the^ charge of (he court to the joryt which will sufficiently ap- 
pear in the following oirfnlon. 

The case now came before this court on a motion by the de- 
fendant liorr a new trid, founded on exceptions certified up by 
the county court On reading the excmtion^ as aHowed, Ptetcnf 
er, for the plaintiff, objected to proceeoing upon the decisions 
as to the admission of testimony, because it did not appear froih 
)he bill of exceptions that the defendant bad excepted to those 
decisions. He insisted that the J^kmffi ruh reqmred that the 
exceptions should be taftett and noud^ and that it ou^t not to be 
departed from ; for the party might have otJut Witnesses, by 
whom he could prove the same facts. But 

Br TBC CouAT-— That rule is for the convenience of the 
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Court, and to prcvedtiBMdM. TlMij«dgiii««tbo«iMl«ocortllr 
any other points tban tboteiMlid ; bat if ho do io^ it is pioimm 
ed that h» is satined thai tho matlor norited fcrtlmr oonsMom- 

tiOD. 

The motion was arecied by Wm* Mnttoeh, for the defendant, 
and by Cushman and F^etcher^ contra* 

HuTCBiMsoN^ J. It appears by the case, that the pluntiffl in 
proving the second count of bis declaration, offered the record 
of the writ, service and judgoaent, in the action of slander 
brought by Bates, upon which writ Steele was arrested when 
he came out from Canada to attend the arbitration. Tlus^ it 
seems, was urged as proper, both to show the breach of the 
promise in the second count, and for the purpose of enabling 
the plaintifl^ Steele, to recover back, as damage^ the whole a- 
mount of the judgment contained in said record. This was ob- 
jected to on several grounds— 1st. On account of the variance 
m the date of the writ named in the declaration, from that con- 
tained in the record. This objection is without foundation $ 
for the declaration does not allege what was the date of the 
writ, but only alleges that, on the 24th day of September, 1832, 
the defendant did sue and commence an action of defamation 
against him, &c* This date, forming no part of the description 
of any writing, but only pointing to a time when an act was 
performed, the day was immaterial, and the record of a writ 
dated the 25th of the same month well supports the allegation. 
—Sis 1 Phil. Ev. ni, 173.^2 Ibid. 3. 

Another objection to this record, was, that it could be no 
ground for the plaintiff's recovering damages in this case, espe- 
cially, as there is no pretence that the judgment has been paid 
and satisfied. The court overruled the objections, and admit- 
ted the record. The charge of the court to the jury upon the 
eSect of this record upon their verdict, may well be considered 
in connexion, with their decision to admit the record. The de- 
fendant mad6 several points in his request to the court for their 
instruction to the jury. The second was, ttiat jk> special dam- 
ages could be recovered, as none were alleged. The third was, 
that the jury could not take into consideration, in assessing 
damages, the amount recovered in the action of defamation, as 
that was adjudicated upon in a court of competent jurisdiction j 
and the^^rA was, that they could only give the immediate, 
not the remote damages. The only charge given upon these 
three points, was, that if they found the promises. made and 
broken, the plaintiff was entitled to recover all the actual dam- 
ages he had sustained in consequence of the breach of said 
promises. By this the jury were warranted to include in their 
verdict the amount of said judgment, as the record was admit* 
ted for that purpose, and the same was not excluded in the 
charge of the court. • ^ . 

In this the court erred, and a new trial must be granted. It 
appears by the record, that Bates recovered in the county 
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CMTt a IMde orer fil^ do&n ; and Stoote i^feafed to ifie fltt- 
pieoM Court, and the jodgmoat tbaro wa$ one hundred doUan, 
with a pvo^portioMblj kigtr bill ct cost* if the present {riain* 
tiff could, in this action, recover back any part of that judg» 
ment, it would be rerj unjust for him to recover that paiC 
whiclk was occasioned by his own appeal to the Supreme Court* 
Further, there could be no pretence for his recovering it back, 
or having it included in his verdict, without he first proved that 
be had paid it. But there is yet a more fatal objection, which 
was ui^ed and overruled. — That was a judgment recovered up- 
on the trial of the merits of an action regulariy pending before 
a court of competent jurisdiction. It is, therefore, condusive 
between the parties, so long as that judgment remains in force 
and unreversed. Tlie present plaintiff, instead of treating the 
action of defamation as an illegal suit, and abating the writ, 
and procuring his o^vn discharge from it, elected to treat it as 
a legal suit, and proceeded to. a trial of its merits* That judg- 
ment is a conclusive bar to any action Batei can ever bring 
for the same defamation* It would be strangely unjust that it 
should be thus valid to bar Bates' cause of action, and yet have 
no force for him to collect and hold the money as against Steele. 
Such is not the law. It is binding upon both parties so long 
as it remains in force* 

The Court are well agreed thus far ; but it escaped our re- 
collection, while together, to consult upon some other points 
raised, upon which some directions may be necessary in rela- 
tion to the future trial of the action. (*) • 

The members of the Court present are agreed, that the plain* 
tiff can have no claim to recover his costs, in defending the ae^ 
tion of ejectment, that accrued after the action was appealed by 
him* I think, myself, that he has a claim, if he declared for 
special damages, and, if he recovers at all, for a compensation 
for his trouble in being arrested in the defamation suit, and proN 
curing bail, and, as he must expect the writ would be returned to 
court, for his trouble and expense in procuring the writ abated, 
and himself discharged. But, from the time te began to defend 
it as a lc|;al suit, and his expenditures were upon a trial of the 
merits of the controversy, he has no claim to recover back those 
expenditures, for it cannot be presumed that it cost him any 
more to try the merits of the cause in that suit than in any G4her* 
But the declaration contains no averment of special damage. 
There oi^t, at least, to have been an averment, that the phia- 
tiff was put to great trouble, and expended large suras of money, 



to wit, f , in defending said suit 

Skinner, Cb. J* It would have been desirable that the Court 
should have been prepared to give instructions on all the points' 
litigated. I could never consent to say, that a man should be 
permitted to decoy another from a foreicp government, and 
then, in violation of his faith, to sue him here. I believe the 
law to be now settled, that the process might hare been avoid- 
ed for the fraud. I think, also, that Steele may retovet back 
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ill eofeti ill tlie «tt «^ to the ftiin^ be loek sn appeal ttemio. 
As to the avennentt in the writ, all expenses that accnie are 
damages which foUow, and nsay be cecorerad withoat beiag 
•speeiaJly allegped*. 

Br Ttfa CooRT. A new trial is granted. 

The plaintiff then moved for, and obtained leave to amend 
his declaration, bj charging special damages. 

(a) At lfc« nqaett of th« mvomI, thia e«ie wu ktwd ftt Dmmnltt, by tlM wkolt Cooit : but, fo 
«4MM^ainM«r UN MaMU rt^olrhy Um Ooarttodt la Emt* ud Mmm coooUm oa iha mmw 
dij,«aly !«• bT Um judc« attUidM at GictMAalZ, tU other two havinf p toaoodid to triuHrgk. 



JosETB Far, defendant below, «#• LmtrcL Coox, plaintiff be- 
low-—//^ ERROR. 

JipUtftmmHU BHiw<i aoa plMdiog tfao goairtliM%aB<thwp«tti»f the plaintiff opdn 



M oitoppal caa oaly be ceptted where the paitj pletde iobm pattiodar fact or matter, ai to which 

he b ce a ch ide d, either ae party or privj. 
If, on atrial oaAN-the goneial taeno, aay Tact b iavolTedt aeto whicih the party b eeoeladid by a 

verdkt.ia aaother aetioa, the veidiot aiaf be givea ia evideaeitoihejttryb 

THE action below was trover fcr a yoke of oxen. 

Plea, the general issne ; to which the plaintiff replied bj way 
of estoppel, as follow^ :*-* 

And the said Lenmtl Cook saith, that the said Jomph Fry 
ought not to be admitted or received to plead the said plea by 
hiA above pleaded, as to so moch thereof wherein he alleges 
that he is net e;uiUy of the premises above laid to bis charge, 
in manner and form as the said Lemael Cook hath above there- 
of complained against him, because he says, that the said de- 
fendant, to wit, at Omcordf in the Gountv aforesaid, on the 14th 
day of SeptenAer, A. D. 1834, prayed out his writ of attach- 
ment, of that date, against one Zacheuu Cook^ of Lunehbufg, in 
the cottnty aforesaid, signed by J. 5. Johnson^ Esq. one of the jus- 
tices of the peace within and for the county of Esaz aforesaid, 
mid returnable to said justice on the S5th day of said Septenn 
bef, at o'clock in the forenoon, at the dwelling-house or John 
Fr^j in mid Concord, in which said Fry declared against the 
smd Zacheus Cook, in a plea of trespass on the case, for that 
OB the S5th day of May, at said Concord, the said Zacheus 
Cook, intending to injure, d^eive and defraud the said Joseph 
Fry, did encourage him to buy of the said Zacheus a pair of 
oxen, six years old, of the value of seventy dollars ; and at the 
time of the sale of said oxen, the said Zacheus falsely and 
fraudulently .affirmed, that said oxen belonged to him, and 
thereby caused the said Joseph Fry to purchase said oxen of 
the said Zacheus, an^ the said Joseph paid and satisfied the 
said Zachqus for said oxen ; — whereas, in truth and in fact, at 
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ttie ttme of the siid aftrmation and ddirery, the said * Zacheufi gSSl 
was not the owner of aaid oi»o, but said oxen belonged to one 
Lemuel Cook| and the said Zacheos knew the same. — And the 
said Fry duly entered his said action against the said Zache- ^^^ 
us ; whereupon the parties, to wit, the said Joseph Fry and said 
Zacheus Cook| then and there appeared, and the said cause 
was, by order of said justice's court, continued to the Sd day ni 
October then next, at 1 o'clock in the afternoon, at the same 
place-- at which time and place the said parties, to wit, the 
said Joseph Fry and the said Zacheus Cook, being called, ap- 

Seared, and after a full hearing of the said parties, their evi- 
ence and allegations, judgment was by said justice's court ren- 
dered, that the said Joseph recover of the said Zacheus the 
sum of eighty-one dollars and twenty-seven cents, damages, and 
nine dollars and sixty-seven cents, costs of suit ; and it was fur- 
ther by said justice's court adjudged, that the said cause of ac- 
tion accrued from the wilful and malicious act of the said Zach^ 
eus Cook, as by the records of said justice's court, here rea- 
dy in court to be produced, may appear; and the said Joseph 
thereupon, to wit, on the said second day of October, prayed 
out a writ of execution on the judgment aforesaid, in due form 
of law, of that date, signed by said J. & JcAnt sn, by virtue of 
which the said Zacheus has been arrested and committed to 
the common jail, in Guildhall, in said county of Essex, and the 
said Zacheus is yet confined within the prison aforesaid, by 
virtue of the commitment aforesaid ; and tne said judgment {« 
iavour of said Joseph against the said Zacheus, yet remains, 
and is not annulled or reversed ;— all which, as by the recordfrof 
the said justice's court, here ready to be produced, may appear. 
— -And the plaintiff avers that he is the identical Lemuel Cook 
named in the said declaration of the said Joseph against the 
said Zacheus : all which the said Lemuel Cook is ready to 
verify by the record. — Wherefore the said plaintiff prays judg- 
ment if the said defendant ought to be admitted or received 
against the said record to plead the plea above pleaded in this 
suit, that he is not guilty of the premises above laid to his 
charge, in manner and form as the said plaintiff hath above 
thereof complained against him : wherefore be prays judgment 
for his damages and costs. 

To this replication there was a demurrer, and judgment that 
the replication is sufficient^ &:c.— Whereupon the defendant be* 
low brought this writ of error, and assigned for errors the fol- 
lowing :— 

1st. That the plaintiff's declaration was insufficient. 

2d. That the matters of estoppel, so by the plaintiff plead- 
ed, as set forth in his replication, are insuScient in law to estop 
the defendant from pleading the general issue, as aforesaid. 

3d. That the plaintiff hath not averred in his said plea of 
estoppel, that the said writ in favour of said Joseph Fry against 
said ZachiHs Cookj was ever served on said 2^cheus. 

4th. That the plaintiff hath not averred in his said replka^ 
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©tiofl, that the oxen set ibrtb tnd d^iued for bj the said Jmpk 
mpvnt the taid Zachtm^ are the tame oxen declared for in 
^■^ v ^ ^ ^ thii the plaiDtiff^a declaration against the said Jou^ 
CvMCMk. 5Hj^ The general trror. 

Plea, /n imIIo tit trraiunu 

The Court, after perusing the record, declined bearing ar^ 
gument for the plaintiff in error. 

Cuthman, for the defendant in error, incjuired of the Court 
their difficultj. 

Pmmtiss, J« Tliere is nothing appearing in the record, 
which shows that the defendant nelow ever had the oxen in 
his possession. And although the matter contained in the plea 
of estoppel might be good under the general issue, it is not an 
answer as an estoppel. 

'GieAmMi, considering the objection unanswerable, declined 
arguing the case fer the defendant in error. 

At a subsequent day in the term, 

Peentiss, J. pronounced the following opinion of the Court. 

It is quite inconsistent to suppose that a defendant can in 
any case be estopped to plead the general issue. He has a 
right to rely topon this plea, which generally puts the plaintiff 
upon proof of the whole of the facts alleged in his declaration. 
An estoppel can be replied only where the defendant alleges or 
pleads some particular (act or matter, as to which he is conclu- 
ded, eitlier by bis own deed, by a confession of record, or by a 
verdict finding the same fact or matter in another action be* 
tween the same parties, or between those te whom the parties 
•tand in the relation of privies. Where the general issue is 
pleaded, and any particular fact is inrolved in the issue, which 
' has been found by a verdict in another action, the verdict may 

be given in evidence to the jury, but cannot be replied by way 
of estoppel. The defendant in the action below pleaded the 
general issue, and he bad a right thus to put the plaintiff upon 
proof of property in the oxen in himself, and a conversion by 
the defendant, and proof of both of these facts was essential to 
entitle the plaintiff to recover. Admitting that the record of 
the recovery in the action against Zocfcetie Cook^ which was re- 
plied as an estoppel, would be at all admissible as evidence of 
the plaintiff V title to the oxen, it would not show that the de* 
fendant acquired the possession of them tortiously, that he had 
refused to deliver them on demand, or had in any way been 
gttiltv of a conversion. Besides, the defendant, under the gen- 
eral issue, if it had been joined, would have been at liberty to 
prove, and might perhaps have shown, a subsequent sale or let- 
ting of the oxen by the plaintiff to him, or that the property 
was in a third person. The recovery in the first suit did not 
establish the plaintiff's right to recover in the action below $ 
and if the plaintifl^ who was a stranger to that recovery, could 
avail himself of it at all, it could only be by giving it in evi- 
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dtm^e to tbe joi^. The jildgiment eftht eounty eoort it cfesr- g*^ 
)j etrMeoos, and mutt be reversed. mm. 

Jttd^nicfftl reversed. vj^>/*^/ 

GwWaan^ for the plaintiff below^ now moved the Court for ** 
leare to amend the pleadings in the action, by waiving the es*^ 
toppel and joining the general issue. 

HuTcaivsoir, J* said be saw nothing in the nature of the ease 
wbkb estopj^ the party ff om taking that cottrse.^ 

RWr(!;B, J. Though I at first thought differently, I believe 
thdt this t^otirt may now (>roceed te render a final judgment, 
aiM ffa^t they ought to do it, unless some special motion is in* 
tef^posi^d. 

pRCNTiss, J. I had taken the same view of the case as Judge 
Hutchinson, but I consider this case like that of a general de- 
murrer to the declaration ;--judgment is in chief. But the 
case is open to any motion to alter the pleadings. 

Cuskmtm therefore renewed bis motion, which was granted, 
under a rule tbat he pay the costs of this writ of error. 

HMrttri att< FMdktff , Ur the platBttff in error. 
i. Ciisfhrnan^ for the defendant in error. 
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A JbcfJ wfMkuUfai wilfcUl this lUt*, m out inciMw y, toeontUMta oa« ftn inbtbilitafe UmmoT, mUk- 
in tb« taSMXiing or the act in addition to tho act dirocting the proceedinet against tko truiteoe 
of eoneealed or abteonding debtori, paseed Nor. 6, 1817. 

BW. JCeAf, That where « aidgle nan, hairing a oaaaf place of iteort, at a KeiRef in Nbtr-HiAnp' 
«hb% OHM Ma Ais ftct* uate A e«ntiM| CO tOMh a aehool ibr tbiea noottor le^^ 
tleihea there, and going onoe or twice to exslauige them, dming said terte, and llieii fetamhig •t 
the expiration of said three monthi, he did not thereby become an inhabitant of this state, with- 
In the iMeuiHg of the stattatei 

THIS case came before the Court o» a motion by the plaitt* 
tiff fo( al new trial, founded on exeeptions^ taken at the tirial be- 
low, and certified up as follows :— 

This wto an action of debt on judgment, ineiitiited under the 
statutes relating to absconding or concealed debtors, in whieh 
serrice was made on ■ '■ . ^ as trustees^ The defendant, Bkh- 
Jbrdy pleaded, that at (9le time of the commencenfient of this 
suit,' be was^ not an absconding or concealed debtor, within the 
tritfe intent and meaning of the statutes ;-^on which issue was 
joined, and trfed by jury« The plai4itiff introduced evidence 
tending to show, thsrt itf 1018, the defendant, Bkkford, wotk^ 
al GcHikumf iu tWi state, as a hired liian, from the spring' tiH tbe 
fell of tliar year ; lSia« in the n^nter of IS^l^-'SO^ he wericed a 
sbo#t tiM« «r a Mred men, in MaiAtwk, Vt ; tbsit in the irinter 
of I>i9^9, be was Mred to* teach ^ sehoo? vti Maidstoife three 
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raMtbs, and teugbt there mMt of the Ume agreed on, hoaidiAg 
ia the district there ; and that in the winter of 1824-5, he waa 
hired and taught a school in Luntnlmr^ Vl three months, and 
that in 1818 and 1819 he did military duty in this state, being 
enrolled as one of the military company in Canaan, in 1818. 

On the part of the defendant, evidence was introduced tend- 
ing to show, that the father of Bickford« and bis family, former- 
It, for many years, lived in NinihumhtHand^ A*. H* where the 
defendant had bis legal settlement in right of his fiUher ; that 
about the year 1813-14, bis father removed iDrom Northumber- 
land to Canada^ while the defendant was a minor, and after re- 
siding in Canada a few years, went to some place at the sontbt* 
ward, where be died in 1818-19; that his family was broken 
up and scattered at his death ; that the defendant, alter the re- 
moval of his father from Canada, returned to Northumberland, 
and considered bis home to be there ever since, residing chief- 
ly at the bouse of a Mr. Mtrriam^ being the bouse in which his 
father formerly lived ; that he was absent, at work and teach- 
ing school, as before mentioned, and at other times, several 
weeks and months in succession, and served 18 montiis in the 
army during the last war ; that he spent the residue of bis time 
at Northumberland, where it was generally supposed he be* 
longed, by those who knew him ; ttiat he was relieved by the 
town of Northumberland through a long sickness, a few yeafs 
since ; that he kept his clothes at the house of Mr. Merriamt 
where he was engt^ed to go and teach the school at Lunen- 
burgh, and where he returned for changes of clothes once or 
twice while teaching said school ; and that he returned to 
Northumberland after closing his school at Lunenburgb. 

It appeared that Bickford was unmarried, and had very little 
proper^. 

The plaintiff requested the court to charge the jury, that if 
they found that Bickford did work .at Canaan through the sea- 
son of 1818, and did teach school in this state at the times, and 
for the periods above mentioned, be thereby became an inhab- 
itant of this state, within the meaning of the statute ; and if he 
had since left the state wi&out an intention to return, be be- 
came an absconding or concealed debtor, and the plaintiff waa 
entitled to recover. 

But the court charged the jury to the following effect :— That 
the facts of Bickford having worked at Canaan and tat^ht 
schools in this state^ as aforesaid, would be sufficient, if ones* 
plained, to make him an inhabitant within the meaning of the 
statute ; but if he had a known home or domicil at Northum- 
berland during the same periods, to which be intended to re- 
turn, and did return, such acts of temporary service and resi- 
dence in this state would not make him an inhabitaj^.t of this 
state ; and that if they believed, from the evidence, that at the 
times of his service and teaching school in this state, he con- 
sidered Northumberland as the place of his home— that he :had 
his legal settlement there, and that be kept his effects there. 
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Am wu to be deemed his dimiicti, or place of reddehce, though ^^^^ 
he had no family there, and tboi^h his eflfectt might consist imn, 
aMrelj of his chest or trank of clothing* 

To which directions of the court the plaintiff excepts, diu..-^ 
Exceptions allowed. ' 

The case was argaed by Mallocki^ for the plaintiff, and by 
Cushman for the defendant* 

The only question beings whether the principal debtor was 
an inhabitant of this state or not, within the meaning of the 
act, it was insisted, for the plaintiff, that he was— that the word 
inhabiianl is not technical, and is to be taken and understood in 
its popular sense — that it is defined in S Jac. L. Die. 446, and 
by approved lexicographers, to mean a dweller^ one who lives or 
resides in a place: — ^that inhabitancy is such, whether it be 
temporary or permanent, for a longer or shorter period, with 
iMimo nmrUnai or not :— That a legal settlement in another 
place makes no difference, for that might nevep be lost, and one 
might never be gained here — that the intention of the party 
could not alter the fact of his residenu ; besides, it might not 
be expressed, and was always liable to be altered at the pleas- 
ure of the party. 

For the defendant it was said, That no persons but so^h as 
have been inhabilanis of this state, can be considered as ^Hibsent 
or absconding debtors." 

The service of the writ is to be made by leaving a true and 
attested copy of the process at the last and usual pbce of abode 
of the principal debtor. 

He must, therefore, have had a ^'osuaP' or permanent place 
of residence-— he must have had his domicil in this state; and 
as his home or ^usuaP^ place of abode, or residence, or domicil, 
was in the town of Northumberland; in New-Hampshire, it was 
not changed by a temporay absence for a particular purpose, 
with an intention of returning.— Cofnmon»ea//& vs* fVaUcer^ 4 
Mass* R. 556*--v^Migton vs. Boston^ 4 Jo. SIS.-— Gfroniv vs. An^ 
herst^ 7 do. l.-*Cttito tU al. vs. HaMns^ 9 do. 64^.^Lincoln vs« 
Hmpgood eUoLll do. 360. 

HuTCHnrsoir, J. delivered the opinion of the Court. 

The only question that arises in this case, is, whether the 
facts presented in the bill of exceptions, entitle the plaintiff to 
pursue his claim in this state against the defendant, Bickford, 
and his trustees, under the statutes relating to suits against the 
trustees of absconding or concealed debtors ? This resolves it- 
self into the question, whether Bickford, when he last resided 
in this state, was an inhabitant of this state, so that he could be 
said to remove, when he went from Lunenbuigh to Northum^* 
berland ? 

The Court attach but little importance to the former resi- 
dences of Bickford in this state. Eaeh was temporary, and 
was succeeded by ^after residences in other places, his legal set- 
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tteaftent being til ttie tine ia NorAwnlNlrtMi ; and be hevii^ 
got beck to kb femer i^ace of leiiieDce before be weet ♦vior 
to Luneobuigh, and coouiwDced tbe reiMeMe wblch be leek 
ieliBi|uifthed when he went beck to the aeme residence, which 
going back is now called an abscondipg. The &nt of theie 
atattttes has long since received a constnictioni that the puUic- 
}y going or moving oat of this state was not an absconding, so 
as to authorize this foro) of action. Its provisions were after- 
wards extended by the statute of 1817, which enacts' that anj 
inhabitant of this state, who shall remove put of this state, and 
shall leave any monies, &c. to him belondng, with any inhab- 
itant of this state, sncb person is declared to be an absconding 
debtor, within the meaning of the first statute. What is here 
intended by the expression, an inhabitant of this state f It can- 
not mean, that the person should have become legally settled 
here by his residence; nor can the man who merel^ passes 
throuffh the state be called an inhabitant. A man may come 
into the state to accomplish some special object, leaving his 
&mily and concerns behind, and return to them as soon as the 
object of his coming is completed, and his stay here be so 
short, that it would be absurd to treat him as an inhabitant, 
within the statute. Again, a man nmy come for a temporary 
purpose, and without his &mily, and yet tarry here so long, and 
do so great business, and contract so many debts for and against 
himself, with the citizens of this state, that, should he go bads 
to his family and leave these affairs unsettled, justice could not 
be done without treating him as. an inhabitant, and suffering 
the use of this kind of action. It is, therefore, difficult to fix 
upon any criterion that woul^ be sure to satisfy the nnnd in all 
cases that may arise. If a man moves into the state and takes 
lip his residence, with no design of returning, but should in 
&ct move out after a very short residence, there, would be no 
difficulty in deciding him to be an inhabitant while here, for 
the purposes of the process. But if he comes for a temporary 
object, with an intention to return, a much longer residence 
must be required, before there could be a pretence of hia being 
an inhabitant within the statute. If the present case present* 
ed the de^btor, Bickford, as having gone from Nofthumberland 
to Lunenburgh with no intention of returning, our difficulty 
would be wholly removed. But the case states Merriam^ in 
Northumbeirland, to be his home, and that he was there engag- 
ed to go to Lunenbuigh to teach a school for three months^*-* 
that, when he went, he left his chest of clothes a.t Merriam's, 
and returned once or twice for change of clothes while, his 
school continued ; and, as soon as the. school was closed, at the 
end of the thi;ee months for which be engaged, he returned to 
the same home at Merriam^s ; and, for aught that appears, he 
remains there y^t. 

Now the going to teach a school for three in^nths, with in- 
tention of returning, and returning as the case states, is too 
short a period to sanction a decision that be thereby became 
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an inbabitaBt of ibis stale, within the stotote. We ate tha bet* 
tar aatiafiad in arriviDg at ibis coneloBion, fnm tbe ciaewn* 
riMoai, that the* debt in qQertion was not eontractad b^ Bide** 
fold in this state) dnrisg tbe three numtba retideflca in Lnaen* 
biifgb. It was probablj « debt previooily contracted in New** 
Hampshire, where both the parties lived when it was contract* 
ed, and where they both lived when tbe present suit was com- 
menced. 

The exceptions are overruled, and the judgment of tbe conn* 
tj court is affirmed. 

Wm. Maltocksj for the plaintiff. 

Pierian and Cushmnn^ for the defendant. 
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A/i— That tho atatate of linltationi goei upon the pnainaptioii of pa jmaot alter the tiao-tltti** 
ill limitad, and that an acknowladgineot of tbo debt within the tfane limited, ehowt that it hat 
not beoa paid, and thne, by lanoviaf Iha prewwytJi, takaa th« ca^t ovtaf tfcaelKtalt— that 
the debt ii thereby rerived ab tnttitf, and the plaintiff reeoven not on the frovad of tevinf a new 
right of aotioa, but because the etatnto bu ii removed by the aehaowledgment;. 

In an actioa of debt on judgment, wbate the defbadaat pleaded that no right ef aetlon had aseiaed 
te the plaintiff within eight yewa nest belbm the oommmeenBat of the mutF-ieplieatkio, that 
the right of action did aoeme within, ^ce; and iepne jeiaed thereon ; AM— That evidence that 
the defendant had, within eight yean next before the oommeneement of Uie action, ackaewledg- 
od tho said debt to be dne, wai competent and ph>per mnder aaid icfne, and that there wac no do* 
partura in the pleadings 

THIS cauae came before the Court, on a motion of the de- 
fendant, that tbe judgment of the county court be reversed, and 
for a new trial, founded upon exceptions taken at the trial be- 
low, and certified up to this Court, as follows :— ^ 

This was an action of debt, on a judgment of the common 
pleas for the county of Rensidlaer^ and state ef Jftw^Yorky ren- 
dered on the 10th day of April, A. D. 1810. 

Plea, that no right of action accrued to the plaintiff within 
eight years next before the commencement of this suit — repli- 
cation, that tbe right of action did accrue to the plaintiff with- 
in eight years nest before the commencement of this action.-^ 
On which replication issue was joined* In support of this issue 
the plaintiff offered testimony to prove^ that the defendant had^ 
witlun eight years next befoce the commencement of the ac- 
tion, acknowledged the said debt to be due ; to the admission 
of which testimony the defendant objected, as being a departure 
from the declaration ; but the court overruled the objection,, 
and admitted the testimony* In ddivering their opinion, the 
court staled, that they should consider tbe case the same as 
though the defendant had regularly pleaded^ that the plaintiff 
had not commenced his action within ei|;ht years n«t after tbe 
rendition of judgment— and the; plaintiffhad replied^ that tbe 
defendant had, within eight years next before tbe commence- 
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metit of th« aetioD, prondied to pay tbe said debt ; and tiiat the 
promise mbsequent to tbe rendition of judgment so pleaded, 
would not be a departure from tbe declaration, bet would sup- 
^^ port tbe saoM :— To the admission of which testimony, and the 
decision and opinion of the court thereon, the defendant ex* 
ceptB,&c. 

Smalky and Aiami^ in support of the motion, insisted, 

Ist. That an action of dAt on judgment cannot be sustained, 
unless commenced within eight years next after the rendition 
of said judgment.— 5<a(u/e, 290«— 2 Sound. 63, in notis. 

2d. That an acknowledgment that a judgment is due and un^ 
paid, gives no additional force to the remedy on said judgment. 

3d. That, in an action of debt on judgment, the replication 
of a subsequent promise is a departure in pleading. 

Brayian and BaUej/jf contra, cited 1 Chitty^ 554, 570, 623 — 
Ballantine an Limitationij 188, i92— TVuemon ys. FUicherj Coop* 
548— 2x)rcl e^ al. vs. SlcOer^ 3 Con. Rtp. 131— Basfef vs. Pennt- 
ffion, 8 Mats. Rep. 133— Leaper vs. Fulton^ 16 East. 420^Jack' 
9on Ts. Fairbanks^ 2 H. Black. 340. 

The opinion of the Court was pronounced by 

Prkntiss, J. It appears to be well settled, that an acknowl- 
edgment of a debt barred by the statute of limitations, or a 
promise to pay it, revives the original debt, and that the action 
must, properly, be brought on the old debt, and not on the new 
promise. Indeed, in the case of a debt barred by a certificate 
of bankruptcy, if the bankrupt afterwards promises to pay it, it 
may be recovered of him ; and it is well established, that the 
action need not be brought on the new promise, but it is suffi- 
cient, in such case, to declare upon the original consideration, 
and, if the certificate be pleaded, to reply the new promise. 
( Williams vs. Dyde^ Ptakt^s Cos. ^Q.-^Besford vs. Saunders^ 2 
H. Blac. 116.— 1 Chit. PI. 40.) In Shijmey vs. Henderson^ 
14 Johns. Rep. 178, the defendant, to a declaration in assump- 
sit, pleaded his discharge under an insolvent act. The plain* 
tiff replied, that subsequently to the defendant's discharge, and 
before the commencement of the suit, the defendant assentea /o, 
ratijitdy and confirmed the promise laid in the declaration. On 
demurrer, it was held, that the replication was sufficient, and 
that the plaintiff was entitled to judgment. The same princi- 
ple prevails with respect to tbe ratification, by a person of full 
age, of a debt contracted during infancy, (northzoick vs. Can- 
uthersf 1 T. iZen. 648.) In the case of a debt barred by a cer- 
tificate of bankruptcy, however, or a debt contracted during 
infancy, a bare acknowledgment or recognition of the prior de- 
mand, is not sufficient to render thepar^ liable. He must, by 
an express promise, or by some express act, at least, confirm 
the debt, and waive his right to be discharged, (Thrupp vs. 
Fielder^ 2 Esp. 628. — Harmer vs. ThiUing^ 6 Esp. Cos. 102. — 
Bamaby vs. Bamahy, ISMass. 221.) And, in either case, the 
promise most be made before the commencement of the action. 
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lij^, 18 ^ii««« 202.) But ia the case of a debt barred by the u£'' 
statute of UoiitatioQfl} a mere acknowledgmeiit of the debt, with- s^^\r^/ 
out an express promise to^ pay it, is sufficient ; and such ac-: o^- 
knowledgment or promise, though made after the oommenee* ** 
ment of the action, may be given in evidence. ( Yta vs. jPomo- 
ktVj 2 Burr* 1099. — Brvun vs*. Horstmanj 4 Eoit, 599. — SUrbg 
ys. Champlinj 4 Johns, Kep. ^l,^Danfwlh vs. Cu/rer, 1 1 Johns. 
Rep, 146.) These considerations render it quite apparent, that 
the action must, properly, be broi^ht on the original cause of 
action. 

It is urged in the present case, that the statute having provid- 
ed, that all actions of debt or scire facias on judgment, shall be 
brought within eight years from the rendition of the judgment, 
and not o^er^tbe remedy, by the terms of the statute, when 
once gone, cannot be revived ;— that a replication, in such ac- 
iloa, of a promise to pay the debt, would be a departure in 
pleading ; and, therefore, if any remedy can be had in such 
case, it must be by an action on the promise. If this be true, 
it is obvious that there can be no remedy whatever, where the 

E remise is made before the statute has run, and the right has 
e^n suspended by it ; because a promise to pay a debt to which 
the party was before liable upon record, and while a l^;al right 
of action existed, capable of being enforced in a court of law, 
cannot be the ground of an assumpsit. {Anonymous Cowp. 128.) 
There would be no foundation, in such case, upon which the 
action could rest ; and it would follow, that if the promise was 
made the day before the statute has run, it can have no effect, but 
if made the day after, it is valid, and will give a remedy. A doc- 
trine which leads to such consequences, cannot be very conciis- 
tent, or. at all satisfactory. In Lord vs. Shaler^ 3 Con. ^9*. 131, 
which was an action of debt on book, the defence was the stat* 
ute of limitations, and the answer, an acknowledgment of the 
debt within six years. It was insisted, that, as tbe statute had 
enacted, ^'that all such book debts as shall not, within six years, 
be either sued for, balanced, or accounted for, with the origipai 
debtor, and an account or balance thereof witnessed, by sub- 
scribing the debtor^s or accountant's name to the creditor's 
book, shall not be recoverable in any court,'' &c. no acknowt* 
edgment or promise could take the case out of the statutot 
But it was determined, that notwithstanding the phraseology of 
the statute, the acknowledgment took the case out of it, and re-. 
vived the original cause of action ; and that the action should 
be brought on the original cause, and not on the new promise, 
arising from the acknowledgment. In Maxim vs. Morsej 8 
Mass. 127, the defendant, to an action of debt on judgment, 
deaded bis certificate of discharge under the bankrupt act. 
The plaintiff replied, that, after the defendant obtained bis cer- 
tificate, he waived and gave up all advantage to be taken of it. 
in bar of the plaintiff's demand, and promised to pay him the. 
aqaount of the judgment# It^ was urged in behalf otthp defend- 
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ant,' that although the origiaal deht might fornkb a luffieient 
coMideratidn fer th€ Meir protnisevy^ no action coirid be main* 
tained npon the judgment; and that the repHcation waa ineon- 
tialent with, and a departure froaii the deckratlon. But it was 
lield, that the repifeation waa no departare, aa its effect waa to 
rtflBove the bar set op by the defendant, and revive the eld 
Mit, and that the action on the judgment was weR maintained. 
An examination of the adjudged cases upon tl>e statate of 
limitations, will suifieientlj s^ow, that the objectioDs urged in 
this case are without foundation, and cannot prevail. In jBoot- 
ter vs. Penniman^ 8 Mast. 133, which was an action on several 

IiromissoiT notes, executed to the plaintiff's intestate, the de- 
iendanl pleaded, amongst other pleas, acHo non otcrevit inffa sex 
ofmas, upon which issue was joined* To take the case out of 
the statute of limitations, the plaintiff, at the trial, proved, that 
the defendant, after the death of the intestate, acxnowle^ed 
the debts to be due. The defendant objected to the admission 
of this testimoB V, because the acknowledgment was evidence 
of a promise to the plaintiff since the death of the intestate ; 
and it was argued^ that, as there was no fecial count, alleging 
the promise to be made to the plaintiff, but the declaration al- 
leged it to be made to his intestate, Che testimony was not ad* 
missible. But the court determined, that an admission of ttie 
debt as undischarged within six y^ars before action brought 
tock it out of the statute, and it was immaterial whether the 
admission was made to the intestate or the plaintiff* They 
said, that the principle which oagiit to govern in the construc- 
tion of the statute, was, that a pvesumption arises from the lapse 
of time that the debt has been paid $ but, when this presumo- 
tion is rebutted by an acknowledgment of the debt withtu' six 
years, the contract is not within the intent of the statute. This 
appears to be the ti wdoctrine . altbougb the decision upon the 
particular petntin question, stands Opposed t^ the cases of Dean 
vs. Crane, 1 Salk. 28, Midcmon vs. Watktr^ WiUei, ^', Md S^ 
rM VBw fFtne, 3 East, 409, which, it seems, will not admit proof 
df an acknowledgment or promise to the executor or adMinia- 
trater, in support of a decraration altering the pi»omise te the 
testator or intestate. In He^tin vs. Hastings^ CarA. 471, it 
was admitted, that a premise made to the executor or adminis-^ 
trater was sufficient in such case, because the promise does* not 
give any new cause of action, but merely revives the old* cause, 
and is of no other use but to prevent the bar by the statute. 
According to the case of Quan^ocfc vs. En^nd^ 5 Burt, 2028, 
the statute admits the cause or considersitioi^ of the action still* 
existing, aadf merely discharges the defendant from the reme- 
dy, and, therefore, the effect of an acftnewledgment or promise 
is only to revive tfie aetton. In JLeaper vs^ Taifon^ l6 Eetst^ 
4S0, it was objected, that the declaration^ being on a biH of ex^ 
(Aange where Iha pvomise was to pay on a day ceiteittv 
and that promise being the eauiS' of action put in issue by 
the' plea of the statsrte ct Kmitatibnsv evidence of a suback 
quent promise could not support the issue, but the plaintiff 
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diould have declared on the new promise. Bat Lord Elhtbo* 
rough said, that the limitation cff the statute being only a pre- 
sumptive payment, an acknowledgment of the debt did away 
the statute ^ and, as to the form of declaring insisted upon, it 
was enough, to say, that it bad never been in use, but that it 
was the common practice to declare on the. original contract, 
and if the statute was pleaded, the only question was, whether 
the defence given by it had been waived. And he added, that 
if the objection were good, it would be necessary to recast all 
the modes of declaring, by way of obviating the possibility of 
the defendant's taking advantage of the statute of limitations. 
The doctrine laid down in the case o^GilAcns vs. McCastand^ 1 
Bam, t/ Aid. 689, is, that the statute proceeds upon the prin- 
ciple, that the evidence of the defence has been lost by the 
lapse of time, and, therefore, an acknowledgment of the exis- 
tence of the demand defeats the statute, because it rebuts the 
presumption that the debt has been paid. The same doctrine 
was adopted in the still more modern case of Thornton vs» II- 
lingworwi 2 Barn* Sf Cres. 824. Bayley^ J. said, that the 
ground on which the statute proceeded, was, that ailer a cer- 
tain time it should be presumed that the debt had been dis* 
charged ; that a new promise rebutted that nresumption, and 
then the plaintiff recovered, not on the ground of having a new 
right of action, but that the statute did not apply to bar the old 
one. Holroydy J. said, that the statute proceeded upon the 
supposition that the evidence of the defence had been lost by 
the lapse of time ; and, where the statute had run, a new prom- 
ise revived the debt ab initio. The principle established by the 
authorities, is, that the acknowledgment or new promise is a 
waiver of t^e statute, and takes the case out of it, so that the ^ 
staluTe does not operate upon it ; and whenever a case is taken 
out of the statute, the original debt is revived, and the actjon 
may be brought upon it. If this be the principle, it certainly i 
applies as well to a debt arising on judgment as to any other) 
debt. There is nothing appertaining to a judgment debt, or in 
the language of the statute applied to it, to distinguish it, in 
this respect, from a debt on simple contract ; and, to say that 
one may be revived by an acknowledgment or promise, and not 
the other, would be making a distinction, not founded in reason 
or principle, nor called for by any known rule of law. 

It has been argued, that if the remedy upon a judgment may 
be thus revived, then the remedy in trespass, and in all cases of 
tort, may be revived in the same way. It is sufficient to say, 
that the principle has never been extended, and never can be 
applied to cases of that description. In Hurst vs. Parker^ 1 
Barn* ^ Aid. 92, which was an action of trespass, it was deter- 
mined, that an acknowledgment of a tort, or a promise to make 
compensation, within six years, would not take the case out of 
the operation of the statute. A similar decision was made in 
Oothout vs. Thompson^ 20 Johns* Rep, 277, in an action on the 
case for a tort ; and Spejxctr^ Ch. J. observed, that a case of 
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MjrMkUn, that kind did not stand upon the same principle ai the acknowl- 

' uasT' edgment of a debt within six yean. 

ry/"^/ It 18 farther said, that the principle adopted will Tirtoally 
change a debt of record into a simple contract debt, and really 
gtre effect to a promise for eight years, when the statute limits 
all actions upon promises to «ix years. An objection somewhat 
similar in character, was made in the case of OMont vs. Jtfc- 
Casland^ adready cited. That was an action upon a contract 
reduced into writing pursuant to the statute of frauds, and on 
'the issue joined upon a plea of the statute of limitations, the 
plaintiff relied upon an acknowledgment of the defendant's lia- 
Mlity within six years, it was urged for the defendant, that 
the plaintiff^s right of action upon tiie original contract being 
gone at the expiration of six years, the action could be founded 
only upon the ground that the subsequent promise created a 
new contract between the parties, and as that promise was not 
dn writing, the action could not be supported ; and to allow it 
to be maintained, would be giving effect to a promise, which 
4he statute of frauds declared should have no effect. But Lord 
ElUnborough said, that the acknowledgment was a recognition 
'of a subsisting liability, and was sufficient, whatever the form 
of the original promise might have been, whether in writing or 
otherwise, to take the case out of the statute of limitations. 
Boyley, J. said, that the acknowledgment, though a verbal one, 
was sufficient, because the defendant's liability was fixed by the 
^original promise in writing, and the acknowledgment within 
^ix years was only to show that such liability had not been dis- 
charged. In the present case, the defendant's liability was fix- 
ed by the judgment, and as the statute goes upon the presump- 
. tion of payment after the lapse of eight years, the aclaiowledg- 
nfent of the debt within eight rears shows that it has not been 
<paid, and thus, by removing the presumption, takes the case 
<out of the statute. The acknowledgment, as before shown, re- 
vives the debt ab initio^ and the plaintiff recovers, not on the 
ground of having a new right of action, but ihkt the statute, by 
reason of the acknowledgment, does not apply to bar the old 

one. 

Judgment for the plaintiff affirmed. 

Brayion and JBatiey, for the plaintiff. 
Smadk^ and if. Adams^ for the defendant 
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WiLum A. GaiswotD f>8. SnMPsoir Bsll, Ttuitu of JosMn S. ^^^i^ 

and Prr«et RoBiirsov. vm. * 



Th> iKiitli^ttt^toi da m»Wb fa wawof tturtet pf ow,UMrt two wognitaaew foroaito Uw- 
c«r«di]ito»oontiagoirtthej»roeeM,tfa» om to the tnisto% aad the oUw to the prindpal debtor, 
and th4t loo. MtwithetendiDg the plaintiff is a'freehoUer and a reiideat within the aUta^ 

THE trustee, defending for the principal debtor, having 
pleaded a plea in abatement of the plaintiff^s writ, for that 
there wai fto recognizance for costs, the parties presented the 
cause before this Uourt, in the following 

CASS STATIBD. 

This is an action of assumpsit on a promissory note, dated 
the 26th daj of Jone^ 18S3, signed hj Joseph S. and Peter Rolh 
ffuon, (the principal debtors,) and made payable to Robinson ^ 
Mannings or their order, for the sum of |473^36, and endorsed 
bj the said Robinson & Manning, on the 15th day of August, 
1823, to the plaintiff. 

The said Stimpson Bell^ having disclosed on oath that he is 
indebted to Joseph & Robinson, in four promissory notes, &c. 
appears, and defends in behalf of the principal debtor. In this 
case, it is admitted that there is no recognizance entered into 
on the writ, either to the trustees or to the principal debtor, 
for costs of prosecution; and it is admitted that the plaintiff 
was, at the time of issuing said writ, and until the present time, 
an inhabitant of this state, and a freeholder within the same. 
It is also admitted, th^t long before the indebtedness of the said 
Joseph S. and Peter Robinson to the said Robinson & Man- 
ning, and before the date of said note, to wit, on the 1st day of 
October, 1822, the said Joseph S. Robinson openly removed,, 
with his family and effects, from the town of Georgia^ in the 
state of Vermont^ to the town of ParuhviUe^ in the state of Xevh 
York, where he resided, and was doing business as a merchant, 
at the time the said debt in favour of the said Robinson & Man- 
ning, to wit, on the 26th day of June, 1S33, was contracted. 

The parties, from the foregoing iacts, submit two questions 
to the Court. First* Was it necessary for the plaintiir to give 
security by way of recognizance, for the costs of prosecution, 
as in the case of other writs of summons! Secondly, Is the said 
Joseph S. Robinson an absconding or concealed debtor, agree- 
able to the intent and meaning of the statute ? If it shall be 
considered that a recognizance for costs was necessary, or if 
the Court should be of opinion that the said Joseph S. Robin- 
son is not an absconding or concealed debtor, within the mean- 
ing of the statute, judgment is to be entered for said trustee^s 
costs : otherwise, judgment is to be entered that the said trustee 
is holden upon his disclosure, &c. 

The plaintiff insisted, that no recognizance for costs is re- 
quired by law, when the plaii^tiff is an inhabitant of this state, 
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^jmw'** *^^ ^ freeholder in the same. The statutes on this subject 

1807. ' have created a new remedj, unknown to the common law, and 

^-^"v"^/ have particular!/ described the mode in which the process 

GriiwoM should be instituted, the form thereof, the mode of service, and 

Bell, trustee, pointed out the cases explicitlj, when it should be necessary 

for a recognizance to be entered. — See Comp. Stat p. 149, 165. 

The statute of 1822, requiring that no writ of summons shall 
be issued, until the plaintiff shall c^ive security for costs, as in 
the case of attachments, is an act in addition to an act consti- 
tuting the Supreme Court of Judicature and county courts, de- 
fining their powers, &c.— S^e Comp. Stat. 115. This act was 
designed to regulate the proceedings in cases of original and or- 
dinary process of courts having common law jurisdiction, and 
cannot apply to a writ issued under the act directing proceed- 
ings against trustees of absconded or concealed debtors. The 
trustee act requires, in cases where the plaintiff is not an in- 
' habitant of the state, or be not a freeholder, that recognizance 
be given to the trustee, as well as to the absconding debtor. 
In the act of 1822, recognizances are required in case of sum- 
mons, the same as in the case of attachment, under the 45th 
section of the judiciary act, but no provision is made for two 
recognizances, while the trustee act does, in certain cases, re- 
quire a recognizance as well to the trustee as to the principal 
debtor. It is evident, therefore, that this statute can only ap- 
ply to cases of ordinary process, provided for under the judicia- 
ry act. It might as well be applied to a petition for partition, 
or to a petition for the laying out, altering, or establishing a 
road; — in which cases service is to be made, and notice given 
by summons. The legislature, then, having created this new 
remedy, and made special provisions, relating to the process 
and service, for recognizance for costs, and every other thing 
necessary to carry the design of the act into effect, it is believ- 
ed that a general provision, relating wholly to other kinds of 
process, cannot apply to the case under consideration. 

2d. The trustee act provides, that if any person or persons 
shall have in his or her possession, any money, goods, chat- 
tels, rights or credits, of any person who shall abscond from this 
state, or keep conceaUd within the same, any creditor may in- 
stitute process against the trustee or trustees of such debtor. 
And the act of 1817 {Comp. Slat. p. 156,) provides, that all per- 
sons who shall remove out of this state, leaving any money, 
credits, &c, in the hands of any inhabitant of this state, such 
person shall be deemed an absconding debtor, within the mean- 
ing of the original act. No distinction is here made as to 
creditors, and having once removed from this state, and proper- 
ty being found in the hands of bis trustee, it is liable to every 
. creditor, whether the debt to the creditor was created before 
he left the state or not. The principal debtor was an abscond- 
ing debtor at the time of commencing this suit, in August, 1824, 
and the trustee then had his effects in his hands. 
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H. Alkn. for the defendant, contended, ckutmimi, 

1. That, there being no recognizance lor.eosts, the writ on iw. 
motion must be abated, and s«^-v^^^ 

2. That the principal debtor, having removed. openly out of O'ijj'ow 
the state, before the present debt was contracted, and it not ap- Beu, i^h, 
pearing that he was indebted to any one at the time of bis re- 
moval, was not an absconding debtor, within the true intent 

and nteaning of the statutes on the subject. 

The opinion of the Court, ly^ich was confined to the first 
question raised by the case stated, was delivered by 

Prentiss, J. Whether or not a recognizance to secure the 
costs was necessary on issuing the writ, is the question to 
which our attention has been devoted, and on that alone a de- 
cision of the case requires us to express an opinion. The act 
of 1797 {Comp. Stat. p. 70, s. 44,) provides, that when any per- 
son or persons, not being freeholders in this state^ or, being free' 
holders^ shall reside without the state^ shall apply to any person 
having authority to issue writs, /or any process tohatever, to sum- 
mon or attach any person or persons before any court within 
this state, there shall be sufficient security given to the defend- 
ant or defendants, by way of recognizance, &c. ; and the 45tli 
section enacts, that no writ of attachment shall be issued against 
any person or persons within this state, until the person or per- 
sons praying out such writ, shall have given sufficient security 
to the adverse party, by way of recognizance, &c. The act al- 
so requires, that a minute of the recognizance, with the name 
of the surety or sureties, and the sum in which they are bound, 
shall be made upon the writ, at the time of signing thereof, 
and signed by such authority ; and it is provided, that if any 
writ be otherwise issued, the same, on motioji, shall be abated. 
By this act, a recognizance for costs is necessary in every pro- 
cess, either of summons or attachment^ where the plaintiff is not 
an inhabitant and freeholder within the state ; and although, 
if he be a freeholder and inhabitant of the state, no recogni- 
zance is required in case of a summons^ yet it is necessary in 
every case where the process is by attachment. The words of 
the act, "ant/ process whatever to summon or attach any person^^ 
are very broad, and must comprehend every original writ, 
which the law requires to be signed by the clerk or a magis^ 
trate to give it validity, and which contains a declaration, and^ 

reW 



court, for the purpose of ^ice to appear, is not within the act. 
A trustee process, howevAis not of this character, but is both 



is the institution of a suit between party and party. A rocre^ 
citation or subpoena, issued on a petition or application to the 

"noti 

in form and nature an original writ between party and party, 
and is plainly a process of summons^ within the very letter and 
intent of the statute. Indeed, we are not aware that it was 
ever doubted, that where the plaintiff was not an inhabitant 
and freeholds within the slate, a recognizance for costs was 
necessary in this, as well as in any other original writ of sum- 
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^!Slm^ ^^^^* '^^^ doubt which existed, waf not whether a recogni- 
"in?. * zance for costs waa at all necessary in such case, but whetner 

y^'yr'^0' the recognizance was for the benefit of the trustee or the prin« 
Ufifwou ^ip^i debtor. This doubt led to the act of 1807, which mo- 

Mi, (ri»<M. vides, that where the plaintiff is not an inhabitant and me- 
holder within the state, the clerk or magistrate signing the 
writ, shall take one rec<^nizance to the trustee, and one to the 
principal debtor. (Cofi^. Stat^p. 155,i. 4.) But it was nerer 
supposed, that this act was the first and only provision made by 
law for security for costs in a trustee process, but that, in effect^ 
it was a mere alteration of an existing provision, requiring two 
separate recognizances, where only one was before required^ 
If it were otherwise, then, prior to this act, a trustee process 
might issue without any security for costs, although the plain- 
tiff was not an inhabitant and free-holder within the state^ 
which certainly was never the understanding or practice. 

If a trustee process was a zoril of summons within the act of 
1797, and a recognizance for costs was necessary by that act, 
where the plaintiff was not an inhabitant and freeholder with- 
in the state, it is decisive of this question ; for by the act of 
1832, made in addition to the act of 1797, it is provided, ^Hhat 
no writ of summons shall be issued, until the plaintiff or plain- 
tifis, shall have given security for costs of prosecution, in the 
same manner as is provided in the case of the issuing of writs 
,,..-. of attachment." {Comp. Stat. p. 116.) As in every writ of at- 
'. ^ tachnient, the plaintiff, by the act of 1797, although an inhabi- 
* tlo'tatod freeholder within the state, must give security for 
costs Jto the adverse party, so by force of the act of 1822, 
JjTemtist give like security in every case of a writ of summons. 
It sebms manifestly to have been the intention of the legislature, 
-to require security for costs from the plaintiff in every original 
writ ; and certainly there is the same necessitv for this securi- 
ty in a trustee process, as in any other original writ. Being a 
writ of summons^ it is not only within the reason and intent, 
but within the very letter of the act of 1822 ; and to hold oth- 
erwise, would involve the inconsistency and absurdity, that 
while a plaintiff, although an inhabitant and freeholder within 
the state, cannot sue out an ordinary writ of summons, without 
a recognizance for costs, yet he may sue the same person by a 
writ of summons, in the form of a trustee process, without such 
^recognizance. And if a recognizance was not necessary in the 
first instance, none can be required of him in any stage of the 
proceedings, however necessary it may be for the security of 
the adverse party ; for we cannot oj^r bail to be put in, in the 
progress of the suit, except the pl^tiff be a foreigner, only 
where a recognizance was required on issuing the writ, and it 
appears that the surety, or the sum of the recognizance taken, 
is insufficient to respond the costs. {Comp* Stat. jp. 71, «• 45.) 
The act of 1822 puts writs of summons on the same footing with 
writs of attachment, and it is evidently the intention, that nei- 
ther should in any case issue, without a recognizance to secure 
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the costs ; and on a just construction of the several statutes, ta- ^j|*£|2^^ 
ken together, we think that a recognizance for costs was neces- i»7- ' 
sary in this case, both to the trustee and the principal debtor, 
and consequently, that the writ must abate. 

Judgment that the writ abate. ^^ '^'•• 

Wm. A. Oriiwoldf pro te. 

Heman AUm^ for the defendant. 




Ba^^AMiH H. HuBBiLft,. reviewer, t>8. PniLAimBR Whsblbr, re* j|^|^ 

viewee. t»7. ' 

Ai Mtion of tmpaM b the propor lenedy for tht injury of MdatUoo; ud tlw MdoetioB it of il- 
ttlf a ralittantivo groand for the «oUo^ 

la tietpOM pktf Oammmfirsgit, with othor alrani in aggrtTatioo, if the dtfeodant ptoad a lieomo to 
anUi, tlM plaintiff BMj new aMign tho mattar in aggravatioo as a mbitaatiTO tMtpa« ; and if tha 
Saenatpiovad bo aHotnoagivMi bj law, may laoovot not only for tiM luitlor aowly afrignad, bat 
forthobiMkingaadontoringalMw Bat if tboUooneo bo given by tbo party, bo shall roeovor on 
Che new assignaont only; for aa aboso of a lieenee to enter, given by the law, nalteB tlio wrong- 
doer a trespasser mk initie, but otharwiee of a lieenee given by the party^ 

Botii; in an aetioo of trespass for breaking and eaterittg the plaintiff *■ honsoi and debaoeliing his 
danghter, pmr pudt iLC the defendant plead the general issne, and give notiee under thootatalo 
that ho shall give in erideooe a lieenoo to enter, the plaintiff may, under the same isene, prove the 
aednetioo, and leoover for it as for a snbetaative trespassr notwittetonding tbe lieenee to enter, 
for the adyaatages of the statute are reeiprocal, and the defendant, by his mode of pleading, has 
proehided the plaintiff from new assigning^ 

THE defendant was attached to answer unto the pU^tift-^ ^**Z} 
in a plea of trespass, for that the said Philander^ hereto&*ePlo 
wit, at, &c. on the 1st day of January, 1819, with for^|a^^ SCHOOu 
arms, broke and entered the dwelling-house of the plainf 
which the plaintiff was then and there possessed, and in |^I^fi^T»^ J^ILY 
the plaintiff then lived, situated, &;c. and assaulted and ilweM^^ 
ed n. H. then and still the servant and daughter of the pT 
tiff, and then and there debauched and carnally knew said R. 
and got her with child, by means of which said K. became sick, 
and unable to do and perform the necessary affairs and busi* 
ness of said Benjamin H. her neater and fether as aforesaid-^ 
whereby said Benjamin H. was for a long space of time, to wit, 
six months, next following the time aforesaid, at, &c. aforesaid, 
deprived of the services, aid and assistance of his said servant 
and daughter, which he the said Benjamin H. ought, during 
all that time, to have had, and otherwise might and would have 
had, to wit, at, &c.— and other wrongs to the said Benjamin H. 
then and there did, against the peace, &c. Ad. dam* }500. 

Plea, not guilty^ with notice of special matter, justifying the 
breaking and entering of the bouse by licence from the plaAn- 
tiff. 

On the trial of this issue at the January term of this Court, 
1825, the plaintiff offered in evidence, in support of his action 
the following facts, viz : 
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That the defendant, being at the time a boarder in the plain-* 
tiff's family, debauched the plaintiff's daughter, and got her 
with child, she being at that time in his service :— in conse- 
quence of which she was for a long time sick and unable to 
serve the plaintiff, and he was charged with her support and 
'maintenance. 

Whereupon the defendant objected, that as the defendant, at 
the time of the supposed trespass, was a member of the plain- 
tiff's family, he entered the house by licence of the plaintiff, 
and in as much as the seduction of the daughter was laid as an 
aggravation of the trespass, the trespass being justified, the 
plaintiff could not recover for the seduction : wherefore he 
prayed a non-suit« But the court refused to non-suit the plain- 
tiff, and charged the jury, that, although it did appear in evi- 
dence that the defendant was a boarder in the plaintiff's fami- 
ly at the time the child was begotten, yet this would not pre- 
vent the plaintiff from recovering in this action. And the jury 
returned a verdict for the plaintiff. 

To this direction of the court, the defendant (waiving his 
right of review,) excepted, and moved the court that the ver- 
dict might be set aside, and a non-suit entered. 

This motion was argued at the January term, 1826. 

Phelps^ in support of the motion. The plaintiff having de- 
clared for a trespass upon his freehold, and laid the seduction 
by way of aggravation, cannot /ecover for the matter of aggra- 
vation, if he fail in substantiating the principal trespass. — Btn- 
nett vs. ^Icot^ 2 T. Rep. 166,— Tliy/or vs. Cofc, 3 do. 292.— Ga/e* 
vs. Bailey^ 2 Wibon^ 313.— Z)yc vs. [Mherdale^ 3 do. 20. 

The position, that the action for seduction is properly an ac- 
tion of trespass, will not help the plaintiff, as be has alleged it 
in this case as a matter of aggravation. — Aulh. Sup. 

Nor would a new assignment vary the case, for to new assign, 
stating the seduction, would be a departure in pleading. 

A new assignment is proper in two cases, viz. 

1 • When, in consequence of a justification pleaded, the time 
and place become material, in which case the trespass may be 
newly assigned, stating the true time and place. 

But the replication must support the declaration : and to 
new assign a trespass of a different character, as to declare for 
a trespass on the freehold, and reply an assault and battery, 
wMld be clearly a departure. 

Unless it be, 2dly, when a justification is pleaded and new 
matter is assigned in reply^ which, by rendering the defendant 
a trespasser ab initio^ avoids the justification. This is the only 
case in which acts of a different character from those declared 
for, may be replied ; and this is allowed upon the ground that 
the plaintiff, by avoiding the plea, is enabled to recover for the 
trespass alleged in his declaration. 

But, in this case, the defendant, having entered by licence 
from the party^ cannot be made a trespasser ab initio. 
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To replj the sedaction, would be abandoning the dcclaratioQi 
mnd setting ap a new substantial trespass of a different charac- 
ieT.'^ChUtif'8 PL 601, 612, 619.— JViA&f ^s. Smiih, 4 T. Rep. 
604.— 2 Sound. 84, 6. n. 1. 

BaieSi contra. This is an action of trespass quart clausum 
fregitj brought by the father for the seduction of his daughter. 
At the time the child was begotten, the daughter lived with the 
father, and the defendant was also a boarder in the father's 
family. The defence relied on, was, that the defendant, being 
a boarder in the house, could not be a trespasser. 

But the plaintiff insists, 

1. That it does not appear that at the time of begetting the 
child, he entered the house for any purpose connected with 
boarding— and this ought not to be presumed-'-and that any li- 
cence to. enter the house implied from being a boarder, could 
be only co-extensive with the enjoyment of that right. 

2. Assaulting and debauching the daughter is of itself a tres- 
pass.— 5 Bos. fy PuU 475, Woodard vs. Walton. 

Several acts, each in itself constituting a trespass, being all 
done at one time, are all parts of one and the same trespass.-— 
Precedents of Am. Declarations, 21.-2 Chit. 382.— 1 T. Rep. 479* 
* The plaintiff, therefore, whether the breaking and entering 
is a trespass or not, is entitled to recover for the "assaulting 
and debauching,^ according to the general rule in actions of 
tort« which is, that the plaintiff does not fail because he cannot 
prove all the tortious acts alleged in the declaration. — 1 CAi/fy, 
268—2 76. 372, note e. 1 . 

Chipman, in reply. The case In 3 Term Rep. 292, is found- 
ed in the greatest propriety. Where the breaking and enter- 
ing are justified, the plaintiff cannot recover for anv of the sub* 
sequent trespasses alleged in his declaration. Tne reason is, 
that the plaintiff ought to apprise the defendant of the ground 
on which he goes, either in his declaration or in his replica* 
tion. And the question here, is, is the plaintiff bound to ap- 
prise the defendant of that upon which he relies, or is he not. 

And now, at this term, the following opinion of the Court 
was delivered by 

Prentiss, J. Notwithstanding the opinion expressed by jBti^ 
Ur^ J. in Bennett vs. Akot^ 2 T. Rep. 167, that case is the ap- 
propriate action for the injury of seduction, it is well settled, 
and we think correctly, too, that trespass is the proper remedy. 
*4f the injury of seduction," said that learned judge, ^4s accom- 
panied with an illegal entry of the house of the parent, he has 
his election, either to bring trespass for the breaking and en- 
tering, and lay the debauching of the daughter, and loss of her 
service, as consequential damages, or he, may bring an action 
on the case for debauching the daughter, per auod servitium 
amisii.^ But, in Woodward vs. Walton^ 5 Bos. If Pul. 476, it 
was solemnly decided, on a review of all the cases, both ancient 
and modern, that the action is an action of trespass, and not 
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trespass on the case ; and it was held, on a motioo in arrest of 
judgment, that a count for breaking and entering the plaintiff^s 
dwelling-house, and debauching bis daughter, whereby be kst 
'*^*^^ her service, may be joined with a count, omitting the trespass 
whMfof. to the dwelling-house, and merely stating, that ibe defendtot, 
with force and arms, debauched the plaintiff's daughter, per 
quod serwitiwn onmii. Considering the injury of seduction, 
then, as of itself a substantive ground for an actiop of trespass, 
the question in the case before os, is, whether the plaintiff; the 
declaration being for breaking and entering his house, and de- 
bauching his daughter, by which he lost her service, can recov- 
^ ler a satisfaction for the latter injury, the defendant having 
pleaded the general issue, and, under notice given of a justifi- 
cation of the breaking and entering, proved a licence from the 
plaintiff. 

It appears, from the authorities, that on a declaration in this 
form, the breaking and entering of the house is to be regarded as 
the gist of the action, and the seduction of the daughter as mat- 
ter of aggravation only ; and as it is a rule in pleading, that 
where any thing is inserted in the declaration as matter of ag- 
gravation, the plea need not answer or justify it; a plea justi^- 
ing the breaking and entering would be a sufficient answer tp 
the whole declaration* {Dye vs. Leatherdale^ 3 Wilson^ 20.-— I 
Sound. 28, n. 3.) The case of Tayhr vs. Co/e, 5 T. Rep. 297^ 
is an authority to this effect, am) a full and clear illustration of 
the rule. That was an action of trespass for breaking and en- 
tering the plaintiff's house, and expelline him therefrom. The 
tiefendant, who was sheriff, justified the oreaking and entering 
tinder a writ ; and it was held, that the breaking and entering 
was the gist of the action, that the expulsion was matter of ag- 
•gravation only, and that the plea, having answered the gist of 
the action, covered the whole declaration. But, although the 
breaking and entering of the house is the gist of the action, 
and a plea justifying that alone will be a sufficient answer to 
the declaration, yet it was admitted in Taylor vs. Cole^ that the 

{laintiff, in such case, might take advantage ef the expulsion, 
y a replication in the nature of a new assignment, and in that 
way, by making the defendant a trespasser ab initio^ recover 
both for the breaking and entering and the expulsion* That 
was the case of an abuse of an authority given by law ; and as 
It is a clear principle, that where a roan abuses an authority or 
licence which the law gives him, he becomes a trespasser ab 
iniiioj the plaintiff may, if the defendant pleads such licence or 
authority, reply the abuse, and thus make him a trespasser ab 
inUio* Vet, in such case, in order to recover a compensation 
for the act of abuse, as well as for the previous trespass, it 
seems that a mere replication of the abuse would not alone be 
mfficient. As a replication only states matter which entitles 
the plaintiff to his action for the same trespass mentioned in, 
and attempted to be justified by the plea, its only effect is to 
invalidate the plea, and make the delendant a trespasser ab int- 
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tiom If the plaintiff, therefore, relies upon the abuse as a dis- ^^^^ 
tinct iojory, and would recover a satisfaction for it as such, io ^^7* 
addition to the trespass pleaded to, he must not only reply the 
abuse, but also new assign it. (HammandPs JV. P. 127.) _ 

Bat a distinction is taken, between an authority or licence WkMitr. 
given by the law, and an authority or licence given by the par- 
ty. Where the antfaority or licence to enter is given by tbe 
party, as in tbe case before us, although the person to whom 
the authority is given, may, by the commission of subsequent 
acts, be a trespasser, yet such subsequent acts will not afiect the 
original entry, so as to make that which was sanctioned by the 
authority of the party complaining, a trespass. {The Six Cat'^ 
penierg' ca#s, 8 Co. 146.) In such case, although the matter in 
a^ravation or excess cannot be replied, so as to make the de* 
fendant a trespasser oA tm<to, yet it may be new assigned, and 
relied upon as a distinct substantive trespass. Thus, io an ac* 
tion for breaking and entering tbe plaintiff's house or land, fel- 
ling his trees, or taking away his goods, if the defendant pleads 
a licence, which was confined to some particular act, and the 
defendant exceeded it, the plaintiff roust state the excess in a 
new assignment. (1 Saund. 300, n. 6.-^l Chit. PL 606.) In 
Dicham vs. Bond^ 3 Campb. Cas. 524,' which was an action of 
trespass for breaking and entering the plaintiff's dwelling* 
house, making a great noise and disturbance thei^eio, and as* 
saulting and beating him and his servant, the defendant plead- 
ed to the breaking and entering of the house, a licence, to 
which the plaintiff replied de injuria generally. On the trial, 
it was insisted, for the defendant, that he was entitled to a ver- 
^ diet on the plea of licence ; for although he had been guilty of 
^ some excess, that could not be taken advantage of, for want of 
a new assignment. On the other side, it was contended, that, 
admitting the licence, the defendant, by his subsequent con- * 
duct, had made himself a trespasser ah initio. But Lard Ellen" 
borough held, that the plaintiff was bound to new assign. ^Tbe 
distinction,'' he said, ^^was taken in tbe Six Carptnttrn^ castj be- 
tween a licence eiven by the party, and a licence given by the 
law. If the defendant exceeds the latter, as by committing a 
trespass in an inn, he is a trespasser ab initio ; but an excess of 
the former most be taken advantage of by a new assignment." 
The principle seems to be, that where the matter alleged in 
the declaration, as in such case, will admit of two constructions, 
either that it was inserted in aggravation merely, or that the 
intention was to recover a compensation for it as a distinct in- 
jury, the defendant is at liberty by bis plea to treat it as of the 
former description only ; and if he does so, when the plaintiff's 
meaning was to change and insist upon it as the latter, he must 
new assign it, and correct the mistake. Thus, it is said, if the 
declaration is for entering the plaintiff's house, and expelling 
him, and the defendant pleads leave and licence to the entry, 
and gives no answer to the expulsion, the plaintiff should new 
assign, that he brought his action not alone for the entry, but 
likewise for the expulsion. {Hammond^s A*. P. 127.) 
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There can be no doubt, then, that if the defendant in the 
present case had pleaded the licence to enter the houaci spe- 
cially and in bar, the plaintiff might have new assigned the de- 
bauching of the daughter, and recovered for that as a distinct 
substantive trespass ; and can the defendant, by pleading the 
general issue, with notice of the licence, deprive the plaintiff 
of the matter proper for a new assignment t In AUop vs. Pnec, 
ITottf. 160, it was held, that a plea in that form opened the 
whole merits of the question on both sides. It was said, that 
whenever, by an act of parliament, a defendant is permitted to 
plead generally, and give the special matter of his defence in 
evidence, the principle is reciprocal, and the plaintiff may also 
give all special matter fn evidence, which tends to support his 
demand. The plea concluding to the country, it is impossible 
for the plaintiff to reply the special matter, and so put it on the 
record ; and, therefore, the only method in which he can show 
the special matter, is by giving it in evidence. As the defend- 
ant, instead of pleading specially in bar, gave notice that he 
should justify the entry of the house by proof of a licence un- 
der the general issue, the plaintiff was entitled to avail 
himself of the trespass in debauching the daughter, under that 
issue, the same as he might have done by a new assignment, if 
the defendant had pleaded the licence in form. 

Judgment for the plaintiff. 

After the opinion was pronounced, Baiti, for the plaintiff^ 
moved the Court to order a certificate of record that the tres- 

!>ass was wilful and malicious ; with a view to prevent the de- 
endant from availing himself of the benefit of the poor debtor's 
oath. 

The Court having taken time to consider the question in- 
volved in the motion of Mr. Batu^ at a subsequent dav in the 
term, expressed their opinion, that the certificate ought to be 
allowed. 
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Thomas H. Robimson ot. Natrav Douglass. 

Tht defradant, in 1818, conveyad to one S. fiflaen acraa of land, wIm, in 1883, eonvayad tba 
ilftatn aerat to tho plaintiff. At the time of the dofendant'i eonveyanco to & Mven acna, elaim- 
•d liy tbe plaintiff to be part and parcel of the laid (Uleen acrat, waa, and erer linee haa eontin- 
«d to ba, ^neknad by the defendant with other lande owned by hia; andthadaAaidant, durinf 
all tbe Umo, haa ooeupiad and improved tbe eaid Mren aeree, elaimtnf title to tlie lame, and ae 
not included in hia conveyance to S.--^«U, That tlia defendant's poeaanioD waa advaraa to S. 
and that the deed from S. to the plaintiff, at to the aeven acraa, waa theralbre roid. 

THIS cause came before the Court on a motion for a new 
trial, founded on exceptions taken by the plaintiff, on the trial 
of the issue in the county court. 

Tbe action was for a trespass on certain lands in Mankiw. 
The trespass complained of was alleged to have been commit* 
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ted on a tract of seven acres of land, claimed by the plaintiffto 
be parcel of fifteen acres, conveyed by the defendant to Moses 
Scott, OD the 13th of March, 1818, and by Scott to the plaintiff, 
on the 24th of September, 18S2. Previous to the defendant's 
deed to Scott, the said Scott had fenced out all of said premis- 
es except the said seven acres, and continued to occupy the 
part thus fenced out, up to the time he conveyed to the plain- 
tiff. At the time of the defendant's conveyance to Scott, the 
tract of seven acres was, and has ever since continued to be, 
inclosed by the defendant with other lands owned by him ; and 
the defendant, during all the time, has occupied and improved 
the premises, claiming title to the same, and as not included in 
his conveyance to Scott. The question presented, and the on- 
ly one raised by the exceptions, was, whether, on these facts, 
the defendant's possession is to be deemed adverse to Scott, 
and the deed from Scott to the plaintiff, as to the seven acres, 
therefore void. 

Hawley^ for the plaintiff, contended, in support of the motion, 
that the deed from Scott, of the fifteen acres, including the sev* 
en acres in .question, was for the same land which Douglas 
deeded to Scott in 1818, and that the plaintiff's deed from 
Scott was not void under the statute, although Douglas had re- 
mained in possession of the seven acres after his deed to Scott, 
and was in possession of the same, claiming title thereto, at the 
time Scott conveyed the same to the plaintiff. To be regard- 
ed as void as to the seven acres, it is necessary that Douglas 
should have obtained a possessory title to the seven acres, or 
held the same under a title adverse to Scott. 

The plaintiff claims title to the premises under Douglas. 
Their title to the seven acres is, therefore, one and the same 
title, and not adverse. 

If Douglas conveyed to Scott the seven acres as part and 
parcel of the fifteen acres, in retaining possession of the seven 
acres, he is regarded in law as tenant at will to Scott or his as- 
signs.— Jocft^on vs. Stumburgh, I Johns. Cos. 1 54. 

That, if Douglas conveyed the seven acres as aforesaid, he is 
estopped, by his deed of the premises, to deny the plaintiff's 
title to the same. 

Batts, contra. The statute provides that all bargains, sales, 
deeds, ice* shall be void, "when any person shall ne in actual 
possession of said lands," &c. ^^claiming the same by possessioui 
or in any other way adverse to the lessor," &c. The principle 
was the same at common law before the statute passed. In ap- 
plying the principles of the common law, and in construing this 
and similar statutes, the courts have always held, that the pre- 
sumption is in favour of the possession being in conformity to 
the title, and not adverse. And though the defendant may 
continue to possess after the levy of an execution or sale at 
vendue, or otherwise, the possession is presumed not to be ad« 
verse. But when there is proof of an actual adverse clain), 
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however unfovnded, it comet wUbio the letter of the statute, 
and the spirit also, the olject of it being to prevent law^suits. — 
Adams an Ejeciment, p. 47-ft*9-50, and nates. 
_ In this case, the fact was admitted on trial bj the defendantV 

DoufiaA counsel, (though it had never been admitted by him,) that the 
disputed premises were included in a deed from the defendant 
to the plaintiff's grantor* Bat it appeared that the plaintiff's 
grantor, on receiving that deed, fenced out all the land describ- 
ed in it except the disputed premises, and occupied the same. 
That the disputed premises "lay in common with the defend- 
ant's other lands"— "and that he ever claimed the same as not a 
part of the fifteen acres'' conveyed in the deed, ^'and-,claimed 
title to, and occupied and improved the same" for many years, 
and when the plaintiff received his deed. In other words, the 
defendant occupied and used the disputed premises, and claim- 
ed that they were not within the boundaries of the deed he 
had given. The plaintiff's grantor, in order to get rid of the ' 
trouble of a law-suit, sold to the plaintiff. It is difficult to 
conceive a case more clearly within the letter and spirit of the 
statute. 

PasHTiss, J. after stating the above facts in the case, deliver^ 
ed the following opinion of the Court. 

It is an establishdd principle of the common law, that a con- 
veyance of lands, where there u a disseizor in actual posses- 
sion, ia inoperative and void. But, notwithstanding this prin- 
ciple, it seems to have been formerly considered in this state, 
that a conveyance, made in the manner prescribed by the act 
regulating conveyances of real estate, was effectual to transfer 
the title, although there was an actual adverse possession at the 
time. The act provides, that all deeds and other conveyances 
of lands, signed and sealed by the party granting the same, hav- 
ing good and lawful authority thereunto, and witnessed, ac- 
knowledged and recorded, as the act requires, shall be valid to 
pass the same, without any other act or ceremony in law what- 
ever. {Camp. Slot. p. 167, s. 5.) It seems to have been sup- 
posed that this act abrogated the common law, and gave to ev- 
ery conveyance, having the prescribed requisites, the effect of 
a perfect title. But it is somewhat difficult to see how the act 
could admit of this construction. There is surely nothing in 
it which is repugnant to the rule of the common law, or which 
* affords any implication of a repeal of it. The act speaks of, 
and is in terms limited to conveyances of lands, granted by a 
party, having goad and lawful aulharity thereunto ; and it merely 
provides, that conveyances made in the manner prescribed, by 
a party having such authority, shall be effectual to transfer the 
lands, without any other act or ceremony whatever. The act 
does not enable any person to convey lands, who has not good 
and lawful authority to make the grant, nor does it ascertain 
who has, or has not such authority, but leaves this to be settled 
by the rules of the common law; and as a party, when disseiz- 
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ed of laadt^ hat, by the cooiinon law, no autbority to grant 
them, it would seem quite evident, that the act did net gi^e ef- 
fect to his conveyance* The common law considered, that to 
allow a conveyance under such circumstances, woald open the 
way to the sale of pretended and disputed titles, and thus ne- 
cessarily lead to litigation and oppression ; and certainly, noth* 
ing short of express words, or necessary implication, would jus* 
tify a construction of the act, in opposition to a principle so 
wiee and salutary. 

Bat a discussion of the point, whether the common law, in this 
respect, remained in force in this state, has become of no impor 
tance, since the legislature have interposed, and by the statute 
of IS07, provided, ^that all bai|;ains, sales, deeds, leases, and 
other conveyances of lands, &c. where any person shall be in 
aeiual poisession of said lands, &c. claiming the same by poatf 
siariy or in any oAer -aay^ adverse to the lessor, vendor or gran- 
tor, shall be null and void, and of no effect in law, to convey 
said lands, &c«'' {Ckmtp. Stat. p. 111.) The words of the stat- 
ute, '^c/atmtng the same by potter jton, or in any other very, adverse 
to the grantor j^ are very strong and comprehensive, and must 
embrace every case of an entry on land, and possession of the 
same, claimiog title. The argument on the part of the plain- 
tiff, that as the seven acres were parcel of the fifteen acres con* 
veyed by the defendant to Scott, the defendant must be regard- 
ed as having occupied the premises, after the conveyance, as 
tenant at will to Scott, and therefore his possession cannot be 
considered adverse, would be well founded, if there was no ev- 
idence of an actual ouster or disseizen, or that which is equiva- 
lent thereto. According to the case of Jackson vs. Stembergh^ 1 
Johns, Cos. 1 53, the defendant, after his deed to Scott, would, 
in common intendment, become quasi bis tenant at will, and 
would be deemed to continue in that character, until an actual 
disseizen or disclaimer on his part. The presumption, without 
doubt, always is, that the grantor, who remains in possession of 
the land granted, after the conveyance, holds in subordination, 
and not adverse to the title of the grantee. This, however, is 
not a conclusion of law, which cannot be rebutted ; but facts 
may exist which will remove the presumption, and make the 
possession adverse. The possession of one tenant in common, 
is, in common presumption, the possession of both. Yet if one 
tenant in common enters into the actual and exclusive posses- 
sion of the lands, taking the rents and profits to his own use, 
and openly asserts his own exclusive property in the lands, de- 
nying the title of any other, it will be considered as an adverse 
possession by him, and an ouster of the other tenants. (Cumr 
mings vs. fry man^ 10 M(^s, 464»— GbcgEmum vs. Oray^ 16 Mass, 
439.) 

It is true, as has been argued, that the grantor is estopped to 
aver against his own deed, or, in other words, to say that the 
estate conveyed did not pass by the deed ; but he is not estop* 
ped to say that the land in question is not contained in the 
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f^^^ deed, or that he baa since acquired a title by ooster and adverse 
1837. ' possession. The location or extent of land granted, is often a 
matter of controversj, and frequently very difficult to deter* 
mine. Where the owner of a tract of land conveys a part of 

am^im. it, still remaining in possession of the residue, and occupying 
and claiming as a portion of the residue, land which the 
grantee contends is covered by the cqnveyance to him, it would 
seem not to admit of a doubt, that if the grantor remains in 
possession fifteen years, he would acquire a title to the land, 
claimed and occupied by him as ungranted, although it might 
turn out in fact to be included in his conveyance to the gran- 
tee. And yet it could be so only upon the ground that the 
possession is adverse, in the present case, the defendant 
claimed that the tract of seven acres was not included in his 
deed to Scott, and he occupied it from the date of the deed, 
not as a part of the fifteen acres conveyed to Scott, and recog- 
nising Scott's right to it, but as his own, claiming title to the 
same. He possessed it, therefore, under claim of title, hostile 
to Scott ; and such possession, and claim of title, amount to an 
ouster or disseizin. The defendant was in the iictual possttsion 
of the land, claiming the tame^ adverse to the plaintifi*'s grantor^ 
within the very letter of the statute ; and we have no doubt, 
therefore, that his possession was adverse, and, consequently, 
that the deed from ocott to the plaintiff, as to the seven acres, 
is void. 

As the plaintiff acquired no title to the locus in quo^ under 
the deed from Scott to him, on account of the adverse posses- 
sion, the question does not arise, whether a title or right of 
property, without actual possession, is sufficient to maintain 
this action. It may be observed, however, upon this as a gen- 
eral question, that although the action of trelspass quart clausum 
fregii is founded on possession, and not on the right, yet, where 
there is no adverse holding, the possession is considered as fol- 
lowing the property, and is deemed to be in him who has the 
title. (Jackson vs. CHlchrist^ 15 Johns. Rep. 89. — Langdon vs. 
Potter J 3 Mass. 215.— Green vs. lAter^ 8 Cranch^ 229.) A con- 
veyance, deriving its effect under the statute 27, H. 8, c. 10, 
commonly called the statute of uses, gives the bai^ainee a com- 
plete seizin in deed, unless there be adverse seizio, without ac- 
tual entry or livery of seizin. (Harg. Co. Litt. n. 271.) And 
in an anonymous case ih Cro. Eliz. 46, it is stated to have been 
the opinion of divers justices, that cestuy que use is immediately 
and actually seized and in possession of the land, so as he may 
have an assize or trespass, before entry, against any stranger 
who enters without title ; and this by the words of the statute, 
^Ihat catuy (nu use shall stand and be seized,'' &c. As our 
statute, regulating conveyances of real estate, is, in substance, 
like the statute of uses, and gives to deeds the same legal effect, 
it would seem clear, that the legal seizin carries with it the 
possession, and is sufficient to enable the owner to maintain 
trespass, unless the injury is done to a tenant in actual posses- 
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Marain BMMVUy ittvdiw a jiiiioM ii«Mtk« ; aoa vkM ite t0t I* to potft^ 
iiOMJnotMO, teoMboonfewd byaw Woi — —ly whom tlw law hao fifMVCfHtf diiwtad 
U to be porfoniiod, or whtra tbe rif bt it ckor, mad no diieretion tiiiu in tbo isibrior oo«rt in rt- 
ktioa to it 

AT the term of the eounty coert, holdeo in this county in 
June, 1335, the auditors appointed in this action, retamed into 
court a report in faronr of the plaintiffs. The defendant filed 
his exceptions to tlie report, and the countj coart, on a bear- 
ing of the exceptions, set aside the report, and re-committed 
the accounts to auditors. 

Phelps and Siarr^ for the plaintiffs, moved for a mandamus to 
the county court, commanding them to accept the report so re- 
turned, and render Judgment for the plaintiffs thereon, the ac- 
tion being still pending before them. In ^ support of the mo- 
tion, the counsel relied upon the following authorities.— 1 Salk. 
2d9— 1 Sira. 113, 530—1 East, 686—8 East^ltlS-^^ Johns. Rqp. 
SW-S Cranchj 115-1 Johns. Cos. 241—2 Johns. Cos. 118, 215 
—5 Mass. 435—9 Mass. 388. 

The opinion of the Court was delivered by 

PasMTiss, J. The ground on which we quashed the writ of 
error brought by the plsdntiffi in this ease, was, that no final 
judgment appeared to have been rendered, but the taaaa was 
still pending in the county court. It is certainly well settled, 
that error can be brought only on a final judgment« An inter* 
locutory judgment given in the course of a cause, or awarding 
or refusing a new trial, is no groond for a writ of error* (iSsm- 
ud vs. /udm, 6 Eotf, S83.-2 TidUPg Pimc. 1056.— 6 CfWuA, II, 
87*-^ Crmch^ 900.) Indeed, it is held, that an airest of jodg- 
ment, although it is the final act of the court, is not aiioh a 
judgment as that a writ of error will lie upon it. {Fhh vs. 

47 
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sioh, or ihffte is an adverse holdtng, and the injury is comasit- 
led sobeequent to flie disseisin. 

> Judgment for the defendant affirmed. 

Jfoah Hawley and 8. S. Phe^, for the plaintiff. n»«i^ 

J?. B. Batesy for the defendant. 
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coart, the statute does not peftmptarUj direct tbat ibe report 
sbsU be accepted, but declares that judgmeot sball be rendered 
upon it, if no ju$t cause shall be shown to tiis efnUratv* (Coiiyu 
Sou. p. 142, s. I.) The partj, in soch case, therefore, is not 
entitled, as a matter of right, to judgment on the report, but the 
court have a discretion, Tested in them by law, either to accept 
or reject the report, as they shall judge the right of the case to 
require. They are to hear objections to the report, and decide 
upon them; and this judicial authority necessarily inrolres the 
exercise of a legal discretion. The question being judiciaUy 
before them, and they being legally competent to determine it, 
their own judgment must be the rule of decision, and ttiey can- 
not be compelled to adopt that of any othi^r tribunaL In the 
case of The Uniud Suua ts. Lawrmcsj S Dmlksj 42, the Su* 
preme Court of the United States refiised to issue a fwmdamus 
to a district judge, in a case in which he was acting in his ju- 
dicial capacity, declaring, that whatever might be the difler- 
ence of sentiment entertained by them, they had no power to 
compel a judge to decide accordins to the dictates of any judg- 
ment but his own. The ground of the present motion is, not. 
that the county court have unreasonably refused or neglected 
to render any judgment,* or to do any other act to wUch by 
law the plaintiffs are entitled as of ri^t ; but that they have, 
in fact, given a judgment, though not a final one, by setting 
aside the report of the auditors, and in doing this have erred. 
Whether or not the report ought to have been set aside, was a 
question, as we have already seen, of which the county court 
were the competent judges, and on which they have exercised 
their judgment as the right of the case appeared to them ; and 
we cannot compel them to vacate the judgment they have giv- 
en, and require them to render a different judgment. Although 
we might have compelled them to proceed to judgment, if they 
had unreasonably refused to do so, we could not prescribe to 
them what judgment they should give. There appears to be 
no principle or usage, which will justify the issuing of the writ 
in the present case, and the motion, therefore, must be denied. 
The plaintifis, however, are not without remedy. If a report 
should hereafter be made by the auditors against the plaintiffs, 
they may file their exceptions, and if the report should be ac- 
cepted and judgment rendered against them by the county 
court, they can remove the case to this court for revision. 

Motion denied. 
P. Slarr and 5. 5. Phelps^ for ^he plaiDtiffi. 
If. HaxsUy and R, B. Bata^ for the defendant. 
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The aqaiublo ipterMt of the twif om of « cJUtfrn in actwu h proteettd at Uw, agaiut a jGravdu- 
lent dbeharfe by the nominal plaintiff to the defendanti obtained after notice to the defiindant 
of the aitifminBU— AadevidMoe of eooh awiynawnr aad ootlDe bilbn actfu hiMfht b Umit^ 
aible oader the geaeial knm, 

A.Aiaoioeare of the tqoity of redanptim apoa a w»t|«|e faai jiol opaiatt ai a dipohaifi gf tba 
debt seemed by the mortyafe. 

The roortfafte maj* notwithstandinf luch foreelotare, sue for and reooiwr the debt seemed by his 
mortfBfe ; but each reeovery Is food eanse for opening the deasse of fefoeloenre. 

0h, a ajhosain ^uUoiit a«i|tiad in pladga aa a ddi t h m a i aeenif ty -of.a debt eellataral to a merlfAfi^ 
nsf baooUsetetf by tiN iselgaeei aotwiilMtaiidl^f the ffreatoaufa of iko aM»iifa|Bu 

THIS wa« an action of aaaumpsit commenced in Ratland 
county court, upon a note of hand, a copy pf which ia recited 
in the exceptions which follow. Plea, the general issue, and 
judgment for the plaintiff. The cause came before this court 
on a motion by the defendant for a new trial founded on excep- 
tions taken at the trial below, and allowed by the judges and 
certified up as folbws : — 

On the trial of tbia cause, and after the plaintiff bad read the 
note declared upon, the defendant gave m evidence a papei*, 
made and delivered to him by said John Slr(mgf in the words 
and figures following, to wit : 

[copy.] 
''j|396,83. Pawlet, 7th April, 1817. 

^^For value received, I promise to pay John Strong three hun- 
dred and ninety-six dollars and eighty-three cents, one half 
payable in two yean from the first day of May next, and one 
half in four years from May next, with use from the first of 
May next. batdbk STftovo. 

'^Received* Pawlet, 22d March, 1819, otEetum Siroir^, four 
hundred and seventeen dollars and thirty-one cents, on the note 
of which the above is a copy ; wluch, together with thirty- 
three bu&hels of rye, by the said EUlum paid to SUphen Wm Da* 
na^ on said note, is in full of the same* jahn sTaoNo^^ 

And thereupon the counsel for the plaintiff offered to prove^ 
that before the' execution and delivery of the aforesaid paper, 
the said John Strang sold and delivered the note declared on by 
the plaintiff, to Sttphtn W. Dana^ and endorsed his name blank 
thereon ; and that the amount thereof was to be applied on two 
notes in favour of said Dana, and against said John Strong^ 
which were secured by deed of mortgage upon real estate in 
Pawlet ; and that notice of the sale of said note was given to 
the defendant by 9aid Dana, before the execution of the afore- 
said paper of the said John to the said Return ; and also that 
said note was originally put into the hands of said Dana upon 
the terms specified in the receipt hereafter mentioned, but that 
afterwards, upon a negotiation between the said John Strong 
and one Isaac Bishop^ for the sale of said mortgaged premises, 
and to induce the said Isaac to purchase the same, it was agreed 
by the parties, that the said Dana should retain the said note, 
and apply the amount on his said mortgage debt'-^-upon which 
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^ml ^^^ Bishop did purchase said mortgaged premises — To which 
lA. ' evidence the coonsel for the defendant objected ; but the same 
was admitted bj the court, and testimony to that effect went to 
the jury : upon which the counsel for the defendant excepted 
(o the opinion of said court, admitting said eTidence, on the 
part of the plaintiff. 

And to show that said Dana had no equitable claim upon tile 
note aforesaid of the defendant, the counsel for the defendant 
offered in evidence, on said trial, further, a paper signed by the 
said Stephen W. Dana, purporting that the note of the defend* 
ant on which the plaintiff has declared, was received by said 
Dana of the said John Strong, as a pledge for securing the pay* 
ment of one of the notes, so secured by said deed of mortgage, 
as aforesaid, for the sum of (523,93, in the manner therein ex- 
pressed; which paper was as follows: — "Received, Pawlet, 
Sept. 4, 1817, of John Strong, a note signed by Return Strong, 
of which the following is a copy :— [Here follows a copy of the 
note declared on.] The condition of the receipt of the above 
described note is, that if the said John, on or before the 15th 
October next, call on said Stephen, and then and there execute 
to him good endorsed note to the amount of five hundred and 
twenty-three dollars and ninety -three cents, payable (100 per 
month thereafter, then the above note is to be given up — otii* 
erwise it is to remain with said Dana for the security of the 
payment of a note of (523,92, against said Strong, this day 

sued. S. W. DAWA." 

That in addition to the payment of the sum of (90,75, on the 
said note of the defendant, so assigned to said Dana as afore- 
said, which was acknowledged by the counsel of said Dana, he 
the said Dana did, before the commencement of this action, 
bring his writ of ejectment, to recover the possession of the 
premises, so as aforesaid mortgaged for securing the payment 
of the two notes so held by the said Dana against the said John 
Strong, as aforesaid, and therein recovered judgment for the 
possession of said mortgaged premises, upon which a motion 
for time to redeem had been made by said John Strong, and 
time given by the court : which time had elapsed, and the said 
Dana had caused a writ of possession to be issued, by virtue of 
which the possession of said mortgaged premises was, by the 
proper officer, given to said Dana, all before the commence- 
ment of this action ; and that said mortgaged premises were of 
greater value than the sum remaining ^inpaid upon the two 
notes so secured by said mortgage : which evidence was reject- 
ed by the court ; and the defendant's counsel excepted to said 
opinion of said court ; and the defendant prays that said excep- 
tions may be allowed by said county court. Allowed, &c. 

Harmon and Langdon^ for the defendant, in support of the 
motion, insisted. 

Firsts That the note in question, being neither negotiated 
nor negotiable, is, of necessity, sued in the name of the payee, 
John Strong, whose discharge must of course be effectual— For, 
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1, The defendant bat cootracted to pay. to tbe plnotifit and j^^^^ 
to no other ; and one is bound, onlj^ by hia contract. ^Swr?' 

3* The contract, in this cfise, is with the plaintiff to pay to ««i^-vi^ 
bimf for his benefit, and not for the benefit of any other ; tbci ^"* 
plaintiff, then, is not a trustee for any other, with the consent ftmvi. 
of the defendant, or in virtue of th^ contract of the defendaat. 
~1 Bac. Abr. 249.--1 Swifl'$ Disr. 433*--2 Om. Rep. 605-6-- 
Gould's opinion in the same cast^ b\2.'^Arckibold's PUadings\ bU 
—7 Ttrm Rep. 668-9-70.--1 W. Bloc Rep. 264.— 1 CamjS. Rep. 
392. 

3. S. W. Dana, then, could never have had any power to re- 
ceive, or sue for the money on this note, which was not, froni 
the nature of tbe case, revocable, so. far as the defendant was 
concerned*— If the plaintiff could have given such a power, up» 
on sufficient consideration, and has revoked, contrary to go^ 
faith, Dana must look where he has conti'acted, and seek his 
remedy of him who has made himself responsible, 

4. This doctrine has been long sustained by the courts of 
this state, at law and in equity i the people have received it 
as the undoubted law of the land, and have acted according^ 
ly^^Adams vs. Johnson^ Btckwilh vs. Hayward ei. aL Wetmore 
vs. Brushf BrayL Rep. 65. — Saff* Cot. fVool ^ linen Foe. vs« 
Prescottj Hull, irusUe^ BrauU 231, A. D. 1818. 

The case oXNemdl vs. Adams, Lampson, trustee, D. Chip. Rep. 
346, was in l^lift, and could not be law. 

5. The statute authorizing the negotiation of notes, would 
have been idle and useless, if the same right and the same rem* 
edy in substance existed before, and without it.— £e9» Lont, 144* 

6. The late decisions, contrary to the settled rule, would es- 
tablish an ex post facto law, of the worst features and tendency. 

Secondly. The claim of Dana is, under a pretence of equity, 
unaided, but opposed by legal principles, to enforce an uncon* 
scionable and oppressive right against John Stroi^, tbe plain* 
tiff in this case. Having foreclosed the mortgage on estate 
much more valuable than his whole debt, be would now make 
a farther collection ; and to enable him to effect this oppressive 
purpose, asks the court to allow him the benefit of equitable 
principles, in opposition to the fundamental principles of law. 
out an unconscionable and oppressive claim, however legal, 
will never be enforced, even in a court of equity. — The facts 
offered in evidence by the defendant under this head of de* 
fence, ought, therefore, to have gone to the jury, and to have 
entitled him to their verdict.— 3 Con. Rep. 62, tkrhy Bank vs. 
Xionclem.— 4 Con. Rep. 316, Brush vs. Curh>.— 1 Camph. 392, 
Alner vs. George. 

Phelps, contra. The evidence objected to by the defendant, 
and admitted by the court, was pertinent, in as much as it was 
sufficient and proper evidence to avoid the receipt given in evr 
idence by the defendant. The giving the receipt by John 
Strong, and the taking of it by the defendant, was a fraudulent 
act on the part of both, and ought not to affect the rights of 
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tte party in interait. The receipt, Qnder those drcuinfitaiices, 
is DO evidence of payment. 

The only lerioas qaestion in this case, is, whether this Court, 
as a court of law, can recognise the interest of Dana so far as 
to enable him to recover in the name of his ass%nee. But this 
question has been long since settled by repeated adjudications. 
And he cited DtUtna/ vs. 5/edcbH, 1 Term R. 26— fTtnch vs. 
Kuhf^ lb. 6lft--4 Term R. 340— Andrews vs. Barker, I Jehns. 
Cae. All-^Wcoddl vs. £ilen, 3 lb. ISl— ./fittgriM of Tamnehend, 
vs. Fumti^ 3 J(Jms. R* 66^LiUUtfield vs. Story, 3 lb. 496-*« 
Perkhu vs. Parker^ 1 Maes. R. 117 — Leigh vs. Leighj I Boe. tf 
PuL 447— <s4tft|rn^ ofFcwler vs. Jlfoti/, 8 76. 40^Payne vs. Aflg- 
•9V, Doug* 407— sf ones vs. IVellon, 13 Jlfott. 304Wienibnf vs. 
fifemler, 14 A. 291— CWit vs. Perkine^ 13 /6. 306 — JVetseU 
vs. Adams, 1 O. CShtp. A. S46— B(m^ of Burlington vs. Beachj 1 
^db. /?. 62. 

There is no reason for turning the party round to seek a rem- 
edy in a court of chancery, when a court at law can give relief. 
By treating the receipt as fraudulent and void, the delay and 
erpense of a process in chancery is avoided. 

The argument, that a court cannot enforce the rule through* 
eot so as to protect the rights of the assignee to the ^od, is not 
sound. A discharge of a note, and an officer levying money on 
execution, having notice of the interest of an assignee, may be 
made responsible to him. 

The receipt given by Dana, showing the terms upon which 
the note was originally received by him, was superseded by the 
after agreement. 

Seamdiy. The foreclosure of the mortgage by Dana affords 
BO defence to this action-«-Por, 

1, A foreclosure of a mortg^ is not regarded in this state 
aa a satisfiiction of the mortgage debt. 

3. The note in question was received in part payment of the 
mortgage debt, and it is to be presumed that the amount was 
applied in liquidating the debt, and that the decree was taken 
mr the balance only. 

The opinion of the Court was pronounced by 

HuTcsiMsoN, J, who, ailer stating the case, proceeded as fol- 
lows :-^Upon these exceptions two questions are raised : 

1st. Whether the court rightly admitted the testimony offer- 
ed bv the plaintiff to avoid the force of the receipt produced by 
the defendant f 

3dly. Whether the court did right in rejecting the testimony 
offered by the defendant to show that S. W. Dana had no equi- 
table interest in the note sued bv reason of the contract of as* 
signment f ^ 

In disposing of the first point, we mar observe, that its prac- 
tical importance, and that intrinsick difficulty, which has re- 
sulted in a different practice in different governments, has oc- 
casioned a careful examination of the authorities upon which 
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both parties refyi so far as they were not already femiliar to the ^j^^ 
Court. 18*7. * 

There is one importaat circumstance in which all these au- v^'v^-^i/ 
thorities concur.— They all concur in this^ that an assignment ^^ 
of a chose in action, for a raluable consideration) conveys to «t»uv- 
the assignee an equitable interest in the matter assigned ; and 
that, upon his giving proper notice of the assignment, his equi- 
table interest will be protected in some way or other : but the 
conflict among the authorities arises from the diversity of opin-^ 
ion about the way in which this equitabfe interest should be 
protected. 

It seems plain, that, in case of a bona fide assignment of a 
chose in action, a note, for instance, not negotiable, the assignor 
becomes a trustee for the assignee* His. veiy assignment 
amounts to an authority to the assignee to use the name of the 
assignor for the collection of the note ; and it amounts to an 
undertaking on his part that he wUl not, in any manner, inters 
fere so as to prevent a collection of the debt from the signer of 
the note for the benefit of the assignee ; and, should he thus 
interfere, it is a fraud upon the assignee, for which he has a 
remedy in some way. But his remedy, whether at law or in 
equity, must be against the assignor only, unless notice has 
been given to the debtor, of such assignment. After such no^ 
tice, if the debtor procure a discharge from the assignor, with 
or without payment, and attempts to use it against the assignee, 
he thereby becomes particeps in the fraud of the assignor to de- 
feat the assignment ; and thereby perfects his liability to the 
assignee in some way or other. And there is no doubt that he 
may find relief in a court of equity to correct this fraud, and 
compel the parties to the fraud to make good the orator. This 
was formeriy, in England, the only mode of relief in such ca^ 
ses, and seems to be now the usual resort there. They consid^ 
er the detection and correction of such fraud a proper subject 
of chancery jurisdiction. But the common law courts of JEng* 
land do not wholly refuse relief. 

In the case of Ltgh vs. Ltgh^ 1 Bob. Sf PuL 447, the court of 
common pleas, upon a rule to show cause, set aside the plea of 
a release obtained from the assignor of a bond not negotiable. 

In the case of Paynt vs. Regers^ Doug. 407, the court of king's 
bench sustained a rule in behalf of the landlord, to show cause 
why a release obtained by the defendant from the plaintiff 
should not be cancelled, and the suit proceed for the benefit of 
the landlord, who was not the party of record, but for whose 
benefit the action was brought ;-«-0n a hearing, the rule was 
made absolute. 

In the case of Alner vs. Oeorge^ cited by the defendant from 
1 Campb. Rtp* 392, Lord EUenborough speaks in strong terms 
against the plaintiffs proving an assignment to avoid a receipt, 
as was done in this action ; but he grounds his decision upon 
his situation, sitting to try an issue sent down from the bench : 
and he observes^ that, "had a motion been made in term time 

48 
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faSu^', to pre?eDt the defendant from afailing himielf of hia defence, 
UB7. ' perhaps the court might have interfered/^ He also allodet to 
the case of Legh vs. Ligh^ and sajs— ^'There the court set aside 
the plea upon an application to their equitable jurisdiction.'^ 
While this case, therefore, militates in favour of the defendant 
on his objection to the testimony offered bj the plaintifi^ it does 
not present any barrier against the assignee's being in some way 
protected in his assignment, and obtaining relief. But no case 
is found in which the courts in England have admitted the ex- 
act course pursued in this case. Nor, when a dischaige from 
the plaintiff is plead, have they furnished instances of a repli- 
cation of an assignment and notice to the defendant. But, a 
leading case of that mode of pleading is furnished in a suit 
brought by Wituh^ a bankrupt, against Kuly^ reported in 1 
Term R^. 619. 

The decisions in Connecticut are opposed to the decision 
made by the county court upon this point. And yet the ma- 
jority of the court, in the case cited from 2 Con. Rq>. 505, de- 
cided that the assignee was the proper person on whom to 
serve a notice under an insolvent proceeding. But the courts 
in that state do not drive the assignee, in such cases, to a court 
of equity for relief; they sustain an action at law against a debt- 
or who obtains such a dischaige after notice of the assignment. 
In the states of Massachusetts and New- York, if the defendant 
pleads in bar a discharge thus obtained from the payee[after no- 
tice of the assignment, the plaintifl^ or, more technically, the 
assignee, in the name of the plaintiff, replies the assignment, 
and notice of the same to the defendant before the discharge 
was procured. This avoids the discharge, just as the replica- 
tion of a new promise avoids the plea of the statute of limitar 
tions, plead to an action of assumpsit.— See 1 Wheat. 233, Welch 
vs. Mandemlle^ in error, and 5 lb. 277, MandevilU vs. Wekh, in 
error— In both which cases the Supreme Court of the United 
States decide, in an action at law, to protect the assignment 
with notice against the interference of the assignor. They al- 
so sanction the same mode of pleading adopted in Massachu- 
setts and New-Vork, and that in Winch vs. KeeUy. By the 
same rule, of course, when a receipt comes in as evidence oi 
payment, under the general issue, and not by special plea, there 
can be no special replication of ttie assignment and notice ; but 
the testimony, if available at all, must be let in, as in the pres- 
ent case, to avoid the force of the receipt. This scarcely need 
be mentioned, as there has been no objection for want of a spe- 
cial replication. 

Three cases are cited from BtayU Rep. p. 55, of decisions of 
the Supreme Court in this state, in favour of the defendant, up- 
on this point. These are short notes of the cases ;— of course 
the reasons of the decisions are not exhibited at ereat length. 
The two first of those cases appear to have been decided in the 
year 1817, and the third in the year 1830.— In which last the 
Court express themselves as not at liberty to depart from the 
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framerous precedents in tbis state. It is nndonbtedlj true, that, ^JJJf^ 
when the last of said cases was decided, and perhaps when the iwr?* 
others were, no soch assignments were protected in suits at 
law;— and, indeed, but rery few applications had then been _ 
.made to a court of chancery in this state for relief in soch a SMwi: 
case. I now recollect bat one soch application so far back as 
these decisions^.— That was the case of Parktr ^ Wife vs. Qroul, 
decided above twenty years ago, in Windsor coonty. There 
was a demurrer to the bill, which was overruled, as I now recol- 
lect, andt relief granted. 

There is no case reported of a decision in this state overrul- 
ing those decisions cited from Brayton. But the Supreme 
Court, in 18d2, when holding the Court as the law then requir- 
ed, all the judges attending the trial of issues of fact, made two 
decisions dfirectly overruling the former decisions upon these 
subjects. It is believed one case was decided in Bennington 
county, and the other in Washington county. These cases are 
not reported in any volume of reports ; but they soon became 
publick, were often spoken of, and the judges themselves spoke 
of them in the different counties on their circuits. They in- 
tended it should be understood to be law, that the equitable in* 
terests created by such assignments would be protected in suits 
at law. 

The present case urges upon the Court the necessity of mak- 
ing such a decision as we deem most expedient, upon a point 
upon which decisions have hitherto been so various^^In this 
the Court are not unanimous ; but our decision is, that the tes- 
timony offered by the plaintiff was correctly admitted. It 
could be no small hardship for the assignee to be defeated in 
the suit at law, and pay a bill of cost to the same person from 
whom he must seeK relief in a suit in chancery, and perform 
the routine of labour and expense to obtain such relief; and in 
the mean time his whole remedy may be lost by the delay and 
the chances of death, poverty or absconding of the debtor. 
This is prevented by the decision we now make. This avoids 
all circuity of action, and all needless actions. It takes no 
questions of fact from the jury, like the setting aside of pleas in 
the English courts. It imposes no hardship at all upoirthe de- 
fendant, for the assignee must personate the original pa^ee in 
receiving payment, in all the circumstances of time, place, and 
kind of payment. It requires him to act honestly, and not pay 
to one who has no right to receive the pay, to the injury of the 
one who has such right. This he ought not to consider a hard- 
ship. But this is no more required by our present decision 
than it is by the rules of morality, as understood by mankind 
at large— no more than is required by the more expensiVe and 
tedious process in chancery. If payments have been made, or 
offsets exist, before notice of the assignment, the defendant has 
the full benefit of all these in this mode of pursuit as much as 
any other. This defendant may have been ignorant of the law, 
and this decision may operate as a hardship upon him) but suret 
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„^ Ij not imote so than to have been caiied before this Geurt as a 
Imf' coort of chancery, to account for the same traniaction. 

We now proceed to inquire, whether the county coiut erred 
in rejecting the testimony effered by the defendant 1 

Here it must be noticed, that the county court did not decide 
that they would reject evidence that in (act showed Dana to 
have no equitable interest in this note $ probably they would 
not have so decided. But they reject the particular testimony 
offered, as improper to evince such want of equitaUe interest 
The purport of the testimony thus offered, was, that the note 
in question was delivered to said Dana^ by said John Strongs as 
cxrilateral security for the payment of a note before given by 
said John. Strong to said Dana^ and secured by a mortgs^ of re* 
al estate ; and that a suit had been commenced by said Dma, 
and a decree of foreclosure obtained, and the time of redemp* 
tion had expired, not before the obtaining of the receipt, but 
before the commencement of the present action. Now this 
could not be proper testimony to prove the fact contended for, 
unless the foreclosure of the mortgage was in law a di8chai*ge 
of the said note secured by the mortgage. We are all agreed, 
that it is not such a discharge. By the common law, and the 
constant decisions of the courts in this state, the mortgagee 
may recover upon his notes after the foreclose of his mortgage. 
This operates to open the decree of foreclosure, but does not 
bar the action upon the note. If, then, Dana^ the mortgagee, 
had a right to sue his note secured by the mortgage, he had an 
equal right to pursue the collection of the collateral security for 
the payment of the same note. 

Whether the defendant used the precaution, in taking bis re- 
ceipt from the plaintiff, John Strongs to take any contract or 
conveyance also from him, which will entitle the defendant to 
redeem the premises when this note is paid, must be a matter 
between them only. 

This Court consider that the decision of the county court, 
rejecting the testimony offered by the defendant, was correct. 
The defendant takes nothing by his motion ; and we direct 
judgment to be entered on the verdict, with interest to be ad< 
ded according to the statute, and additional costs. 

Prkntiss, J. remarked, that it had been urged with great 
emphasis by the counsel for the defendant, that the law is set- 
tled on the first point. Now I think, said the judge, that the 
law has been settled in England for more than half a century. 
Their method of proceeding is a little different from the mode 
we are about to establish here.— But the principle being settled, 
it is not material as to the manner of giving it effect. 

The law is so settled in Massachusetts, in New- York, and in 
the Circuit Court of the United States here ; and uniformity of 
decisions in the several courts is much to be desired. I can- 
not, therefore, hesitate a moment to sanction the doctrine es- 
tablished by the present case. 
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SsimrBR, Cb. J. distented. The reltfo&s for bis fisient will fj^j^ 
be found in the opioion pronooDced by him in the next case. "^ * 

A. Warner and $. S. Pkelpsy for the plaintiff. 
«Y. Harmon and C Lttngdon^ for the defendant 
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CHANCERY. '"JSnJ' 

[See ^nfe. ooJ. 1, p. 351.] 

A doHoim U> ft btU in ChaMtry adniu mMii flbrtt ai tn i^gikrly piMdtd, nd w 01^ 
iog a diaauimr b of ooorw moila iipon a f appMitioB that thia ikaU Mt foctb is the bUi an tnla. 
— Honeo, on a bill of rariew, whore part of the oricinal bill wai demurred to, and am wer wu 
made to the rmidne, and the deaiarrw wai orerraled, a reciUl in the daerea final, that (*it was 
ordered that the demarrer be omraled, and tkst fr^ tktfuU tttfortk in a« K» Mng tdtm 
a«trM,U«oralorMM(aMC»r«lt4r«'' waihtMwaUMOOfh, thft addition baiag ttera^ «|par- 
flooua and immateriaL 

TUoughi by itatnte, the Court of Chancery may isiue execution on final decreei, in the lame form 
and manner at eourta of law, yet other preceea may be employed conformably to the proceeding! 
hi dMoeeiy m Kaghmd. 

If A pfoeoM a diaaharge ftom B, with a view to defeat tlMMwIth the aqtltahla Hghto oTC fat n UO 
agaiiMt A, C aeed not nalce Ba party ; and a eoart of e<yuty will do jtartiee to 0, vithoatv^gaid 
to the aituation of A, aa it reepoota any eonaideration he may have paid to B. And if both par- 
tiei to the diacharge are conuaaat of the fraud, equity will, under ao clreuoatancea, aid either; 

Whaia eourtj of law and eqnHyhava coBaunent Jariaf iotioa, that eourt to wUeh appIieatloB is 
nada will grant relief nnlaaa tha right haa been dneided, or IbUad cfa daiannlBailonthiongh tl» 
fhttlt of the party. 

The deeiaion of a eooit of eompetant authority ia eoocIosiTa iqion aU comU of eoBaonaot jniiadio- 
tioa. 

THIS was a bill of review, brought to reverse the decree, 
made in the case Dana rs* Hall and JVefson, reported in Athens^ 
Reports^ voL l,p. 252, which see. 

The orator, after reciting the tubstralwn and decree final in 
that case, and stating that execution in common form had been 
prayed out on that decree, set down the foUowinp^, as causes for 
reversal. 

Ist. The decree purports to have been made at the term of 
this Court holden at Rutland^ on the fourth Monday of Februa- 
ry, 1826 ; when there was no such term of this Court hdden 
at that time in the county of Rutland* 

2d. Your orators say, and hope to maintain, that there is 
no matter or thing set forth in and by said bill as a foundation 
of equity for this Court to interfere in relation to said judgment 
at law, but what the orator in said bill might have had the ben- 
efit of, on the trial at law, 

3d. The orators aver, and hope to maintain, that the sub- 
ject matter of said bill, and all the matters therein contained, 
were adjudicated upon and determined by the said county 
court, at their term in December, 1820, in the judgment by 
them rendered in the action on book there pending in favour 
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j^ of tii^ said Dona against tlie said Htdl^ and that the said mat* 
iw7' ters and things then determined bj the said judgment, cannot 
be re-examined or inquired into by this Court while the said 
judgment remains unreversed. 

4th. That there was error in the determination of the court 
made in Februarjf 1834, in ordering and decreeing that the de- 
murrer of the said Hall be overruled, and that ^om the facts 
set forth in said bill being taken as true, that the said Dana^ 
the orator in that bill, was entitled to relief, as no other order 
or decree could have been made, except, that the demurrer be 
overruled; and the question, whether the orator in that bill 
was entitled to relief, should not have been determined until 
the proofs were heard. 

5fh* There was error in the decree as drawn up and sign- 
ed, in decreeing that execution should issue against the said 
Hail and Jfelson for the sums therein specified ; as no such de- 
cree was pronounced bj the court, or contained in their sub- 
stratum. 

€th. There was error in issuing the said execution, the same 
being against the goods and chattels of the said Hall and Jf el- 
sen, and for want thereof, against their bodies ; and the prac- 
tice of the Court of Cbancerv does not warrant the issuing of 
an execution in that manner. 

7th. The relief sought bj the bill is different from the re- 
lief granted by the said decree. 

8th. There is error in making any decree before the said 
Janui •ATe/^on, mentioned in the said Dana^s bill and the said 
HalPs answer, was made party to said bill. 

Prayer, that the said decree be reviewed and reversed, and 
the said execution set aside. 

Demurrer. 

The case was argued by Williams^ for the orators^ and by 
Bales for the defendant. 

Skinner, Chancellor, pronounced the following opinion. 

This bill is brought to reverse a decree made by this Court 
at January term, 1 826, for error appearing in the body of the 
decree. Several causes are assigned for error, some of which 
have been abandoned, and of course will not be considered. 

It is insisted, that the order or decree made on overruling 
the demurrer, February term, 1824, is irregular, for that no 
other order or decree could regularly be made, except, thai the 
demurrer be overruled: whereas, the record shows, the court 
ordered and decreed that the demurrer be overruled, and that 
from the facts set forth in the bill being taken as true, the orator is 
entitled to relief 1 have not examined the approved forms of 
making up the record on an order of this sort, nor can it be ve- 
ry material ;— indeed, the additon is merely superfluous, and al- 
together immaterial. The demurrer admits such facts as are 
regularly pleaded, and in overruling a demurrer, the order was 
of course made upon the supposition, that the facts $et forth it\ 
the bill are true. ^ 
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The two exceptions, vi2. that the issniiig esecution is not ^^^^^ . 
embraced in the decretal order, and that an execution against *iar7' 
the goods, chattels, estate, and body, is not warranted by the v>^\^^%^ 
practice of this Court, are both disposed of by a recurrence to ^^^^^•^ 
the statute, which declares, that upon any final decree, a writ 
of execution may issue in the same form, and shall in all things 
have the same effect, as writs of execution on judgments at law* 

Although the ordinary course is, to issue execution in this 
form, according to the statute, other process may be employed, 
in conformity to the proceeding in courts of chancery in Eng- 
land. 

The exception, that J. J^elson is not made a party, is not 
well taken. He is in no way concerned in the demand of the 
plaintiff, nor can he be affected by the relief prayed. It is urg- 
ed, that the dtftndant is interested in his being made a party— 
that if a decree is to pass against him, the note executed to 
Nelson ought to be vacated, otherwise, he may be subjected to 
pay the debt twice. 

If the transaction was fair and bona fide on the part of Nel- 
son, he having parted with a sufficient consideration at the 
time of receiving the note, though the Court may protect the 
rigiit of the plaintiff, and compel the defendant to pay to him 
the amount, they have no power to set aside the note in the 
hands of Nelson, but will leave the defendant to suffer the con- 
sequences of his fraud. If Nelson was particeps criminis, nei- 
ther party can call upon a court of equity for relief or protec- 
tion. 

The more important ground upon which the orator relies, is, 
that Dana had a remedy at law, and that the matter upon 
which he, Dana, claims relief, has been adjudicated upon and 
determined in a court of law. It is a principle well settled, 
that where a court of equity once had jurisdiction, it will insist 
on retaining it, though the original ground of jurisdiction (that 
is, where the inability of the party to avail himself of the mat- 
ter at law,) no longer exists. This is a case in which courts of 
equity have undisputed jurisdiction, and relief will be afforded 
by it, especially if applied to in the first instance. Admitting 
it to be a case in which courts of law and equity have concur- 
rent jurisdiction, that court to which application shall be made, 
will grant the relief sought, unless the right has been decided, 
or unless the party has neglected to avail himself of the matter 
alleged, being matter of which he might have availed himself 
in the suit at law. There are cases in which a party, neglect- 
ing to offer that at law, which in effect would have constituted 
a defence, (as matter in offset, &c.) is not afterwards precluded 
' from asserting the same right. Matter of fraud in obtaining a 
judgment, and matters arising subsequent, have no relation to 
the question before us. That the plaintiff in the original bill 
did not neglect to offer and rely in the suit at law upon the 
matter set forth in the bill, is certain. The facts there stated 
apon this point, (and which for the purpose of deciding the 
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jSuI^* ticmtirrer are taken as true,) are, that it was folly proved before 

?n7. * the auditor, that the demand was assigned, of which the defend- 

N^^'^v^'^/ ant had notice, and that he afterwards obtained the discharge 

fimiijet hi y p^jj which he relied in his defence ; whereupon the auditor 

i^if^ decided, that he was compelled by law to disallow the account. 

The same was again urged before the county court on the re* 

turn, but the report was accepted, and judgment rendered 

thereon. 

No case is shown, in which it has been held, that, where mat- 
ter is offered in a court of law and decided upon, whether for or 
against the party, if the matter was cognizable before that 
court, relief would afterwards be aflbrded in chancery. In 
a case referred to by justice Spencer^ in delivering his opinion 
in the case o{ King vs. Baldwin, 17 Johns. 388, he says, ^^Lord 
Hardwick decided, that where the plaintiff had been sued at 
law, and upon Ae trial, insisted to have a sum of money allow- 
ed him, and because it was not allowed, he filed bis bill in equi* 
ij, and his lordship entertained the bill, because it was matter 
of contract, and account, and because he considered the party 
justly entitled to it.'' From this short report of the case, noth- 
ing distinctly appears, by which we are enabled to learn upon 
what principle the chancellor rested his deci8ion.~-If, because 
it was matter of account, it was appropriately of equity jurisdic- 
tion ; but if it was upon the broad principle, that the chancellor 
considertd thi partv justly entitled, (the decision of a court hav- 
ing jurisdiction of the matter notwithstanding) it stands oppos- 
ed to one of the most salutary principles in the whole system 
of jurisprudence* A regard to the peace of society and securi- 
ty to the rights of the citizens, has led to the adoption of the 
rule, as well in courts of equity as law, that the determination 
of a court of competent jurisdiction is conclusive. — 3 Maddock^ 
S49— 1 Johns* Cases, Le Oreen vs. Gouvemer Sf Kimball, — 17 
Johns* King vs. Baldwtn.'^Mitford, 304. In the case of Smiih 
Ts« Mcher, chief justice Marshall says,— ^^Were a court of equi- 
ty, in a case of concurrent jurisdiction, to try a cause already 
tried at law, without the addition of any equitable circumstan* 
ces to give jurisdiction, it would act as an appellate court, to 
affirm or reverse a judgment already rendered on the same cir- 
cumstances by a competent tribunal.'' Of the doctrine, that 
the decision of a court of competent authority is conclusive up^ 
on all courts of concurrent jurisdiction, we have no doubt ; and 
it would seem to follow as a matter of course, from the opinion 
of the Court just delivered in the case o{ Strong vs. Strong, that 
the relief prayed for in that bill must be denied. We are, how- 
ever, of opinion, that the plaintiff, [Dana] is entitled to relief| 
and in this the Court are unanimous. 

As to the case of Strong vs. Strong, I have only to remark, 
that, although the decision is made without my concurrence, I 
have no disposition to oppose it, and shall hereafter most cheer« 
fully acquiesce in administering the law, as far as I may be cal« 
led to that service, conformably thereto. I more readily yield 
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« 

to th0 iiitii|4]ttcti0A of ft ndd, that to beeo nd^t^ iA 0oiM ^f ^^^ 
the states aboat us, from a coDsideration that it ba9 beeq saa^- laiy. ' 
tioMd by the Supreme Court of th^ Uaited States., wd baa the s<v^>/ 
«pprobatioo of maaj able jurists in tbis states Mjr reasons for ^^^^ 
diaseutiDgf are, tbat this Court, for tbe last tbivty yecira, and it 
is presumed ever since its organization, bas uniforadj} ftkid in 
repeated instances) decided, tbat the equitable rights of an as* 
signee of a chose in action could not at Um be protected against 
the release of the party to the contract, and the party upon the 
record. When I formerly held a seat upon this bewb^ what^ 
ever my wishes may have been, I felt constrained not to depart^ 
without legislative authority, from the course pointed out and 
imposed by such a weight of precedents 

Indeed, there is no doubt, at common law^ as recognized in 
EnglaM At tbis day^ tbat upon an isiue fomied between the 
parties upon the record, as in this case of Strong vs« Strcng, the 
discharge of the party ir conclusive^ The case, of Lei^ yu 
JMgkf in tbe common pteas, was decided upon a rule to show 
cause why tbe plea of rekaaa abould not be set aside^ and the 
release given up, as having been obtdn^ in bieach of geoil 
jfaith* If the defendant had plead payment in the first instante, 
it would have availed him. The decision itself, made in tbat 
ease, is onsapported by preeedent^ 

The case of Beaurmon vs. Radmius^ 7 T. Rep. 668, decided 
about the same time in king's bench, (and in which the tourt 
were taanimotis,) if tbe opinion of the mk>st able judges, in a 
rase fully considered, is evidence of the law, leaves no room to 
donbtb Lord Ktnyofii in delivering his opinion, says— ^If the 
question that has been liiade in tbis case, bad arisen before Sir 
M* Hah^ or Lords Holt or Hardwidcj I believe it never woidd 
have occurred to them^ sitting in a court of law, that they could 
have gone out of the record^ and considered third persons as 

rrties in the case.^ In the case of C^oifr ^ Wift vs. D% Ai^ 
T. Rep. 670^ in which the same question was raised, tbe court 
said it was too clear to be ai^^uedt In a late case of AImt vs. 
George^ 1 Cmapb. 899, upon tbe issUe of non-assumpsit, to op« 
pose the eflfect of a receipt given by tbe plaintiff, an offer was 
made to prove the previous assignment or the demand, and no* 
tice thereof. The counsel referred to the case of Leigh vs. 
Leigh as an authority to justify the proceeding, upon whieli 
Lord ElUnbor<mgh^ in bis opinion, says-^^The ease cited is 
^completely misapplied* The plaintiff might have released the 
action, and it is impossible to admit evidence of his attempting 
to defraud others, and to recognize the transfer of choses in ac« 
tion, without confounding all legal distinctions.^ 

It is suflScient, in this case, to say, that the ruh at the Hnu 
the decision was made by the auditor, as also by th^ county 
court, was different froqa what it now is. 

RoYQiB, Chancellor, said, it has long been settled, tbat where 
a party, after notice of an assignment, pays to the payee in 

49 
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fi;^ fraad of the interest of the aisigneet lie shall be made to ptf 

iaB7. * over again. 
^«^*v"^^ Adverting to the remarks of Skimurj Chancellor, upon the 
^'^''^ *^ decision in the case of Strmg vs. Strfff^^ he said, he considered 
the law io be now settled in England conformably to the prin- 
ciple adopted in that case. 

Bill 

C K. WHliamt and 5. S. Phelps^ for the orators. 
<?. Longdon and R* B. Bates^ for the defendants 



^iSSHm, ^^^' DiviDsoir & Burt, lai$ jmritufHf vs. JosL QBMtn* 

^^* ' [See Ante. vol. 1, j?. 71.] 

Li ta MtioB ortMoont, tbe •xaminatioB of tlM pAttitt Mbra aodftovti v»ktW« lo tteiMSOtatt •»> 
bibittdi ii f«Btnl|UMl«BrtoBdi to aJl dfoonrtaaoM coaasottd vitk socli mmiBH 

tttlMr or boik tte putiM, id moh cut, amj, aii4 hai* % rifht to b««uniMd Mn* tht MditMi, 
M to the tonnt and eireumitaacoi nodor which th« goods cbarfad io the aooooBta wore dolivoiod, 
aJthoof h it aaj involve an inquiry into a ipecial af raement; 

tt a parly pay eaah down Ibr fooda delivttod Um, or nmIvo them in payaMit of a pi»«ziBtiaf 
debt, ao that they never rifhtAiIly beeame tbe eabJaMor a boeli ehatie afabat bte, itiaeoaf^ 
teat Ibr biailoteBtify to that Aot. And if both paitlea are ezamiaed ae to tbe matter, ae they 
may be, it ii the duty of tho auditon to decide upon the whole examination and proofii, u tho 
weight of the teetimony may require. 

If an aoditor ezpreea an opioloD apoo tbe Ibota ia tbeeaae befoie hie appohtaeal, ukiiowB to tbb 
party at tbe tiaae of bie appoiatmeai, it woald piobaMy be good oa«ee te aettiaff aaide tbe ■•> 
port; bat otlierwiae, of hie ez|weesiog an opinion upon a qaeetioa of law arieing in tbe eaee ; tba 
, report, eo ftr ae qoeetioM of law are involved, alwayi being lobject to the eaperriaioo of tho 

eourt^ And it ie tbe duty of auditors, in al] eases, wlien required, to report the fbcts and ptoeeeS 
Isge bafota than. 

THIS cause came before tbe Court upon exceptions filed br 
the defendant to a report of auditors. From the report, (which 
was a special one,) it appeared, among other things, that the 
defendant, after admitting the receipt of the articles charged 
in the plaintiffs' account, presented an account against Luctnda 
Burij sister of Charks Burt^ one of tbe plaintifis, and now lAt- 
cinda Slone^ for medicine and attendance during tbe sickness of 
the said Lucinda, in the winter and spring of 1817, amounting 
to ^106,37, without interest, which he claimed to be set off 
against tbe accounts of the plaintifis, by virtue of an agreement 
between him, the defendant, and Charles Burt, one of the 
plaintiffs. And the defendant then offered to prove, bj his own 
oath, his account against the said Lucinda Burt, for medicine 
and attendance, and an agreement with the said Charles Burt^ 
one of the fdaintifis, to pay his the defendant's account against 
the said Lucinda, in goods, out of the plaintifEs' store, and that 
the goods charged in the account of tbe plaintiffs were received 
by him in pursuance of such agreement in payment of his ac« 
count against the said Lucinda :— to which evidence the plain- 
tiffs objected; and the aqditors decided, that the defendant 
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«<mM not be permitted to pro?e, by bis own teiiiaioiiy, an jj^^ 
agreement with one of the plaintifis whereby to charge the oth- laiS?' 
er plaintiffi, nor that the goods charged in the accomit of the >^"v*^^ 
plaintiffi were recetTod by him in payment of his account ^^^f^*^ 
against said Lncinda, in pnrsoance of soch agreement ; and that 
be might be admitted to prove his account against the said La* 
cinda* 

The defendant objected to the acceptance of the report, 

1st* For that it appear^ by said report, that the auditort 
would not permit the defendant to prove by his own oath that 
the articles charged in the account of the plaintifis were re^ 
ceived by him in piayment of a debt due him, the defendant^ 
from one Lucinda Jourtj in pursuance of a contract made with 
one of the plaintiffi. 

3d. For that one of the auditors appointed to adjust the ac- 
counts of the parties, had given an opinion in said cause, previ- 
ous to his said appointment, unfavourable to the defendant, 
which fact was unknown to the said defendant* 

The second exception was attempted to be supported, by the 
affidavit of a witness, detailing a conversation with the auditor, 
previous to his appointment, concerning the cause, in which 
the unfavourable opinion was expressed ; and the affidavit of 
the defendant, testifying to his ignorance of the &ct at the time 
df the appointment— To rebut which, the plaintiffi introduced 
the affidavit of the auditor himself, from which it appeared, 
that, some three or four years before, in a casual conversation 
respectine the cause, the question arose, whether Charlu Burt^ 
one of the partners, could chaise the company by his own 

Jromise ; and that the auditor then gave it as his opinion, that 
e could not so charee the partnership. And that be had nev- 
er become acquainted with the merits of the cause, till he in^^ 
vestigated the case on the audit. 

The counsel for the defendant, in support of the exceptions, 
cited Bryan vs. Jaehm^ 4 Con. Rep. S88— 1 Swiff s Dig. 739. 

The counsel for the plaintiffi, contra^ cited 2 Mass. JR. 317— 
4 /(. 455—13 lb. 427-8 Johns. R. 189—12 lb. 461— li lb. 409 
^Owofln, SU-^KirWs Rep. 150, 207, 239-^2 RootU R. 130— 

1 DajPs R. 104—4 Cim. R. 288, 290, 292—1 Swifi*s Dig. 683— 

2 SmfVs Syst. 171— Szw/lV Ev. 83— -Br(fy^ Rtp, 39-1 4ik. R^, 
148. 

The opinion of the Court was pronounced by 
Paximss, J. This case came before the Court, at the last^ 
term, on exceptions to a report, returned by former auditors in 
&vour of the defendant That report having been set aside, 
and new auditors appointed, a report is now returned for the 
plaintiffi, to which the defendant has taken two exceptions, on 
which we are called to decide. 

1. The first exception is, that the auditors refused to perr 
mit the defendant to testify, that the goods, charged in the 
plaintiffi* account^ were received by him in payment of a debt 
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fi ^ ^J^ d«e him fir«m cm LucuiAi Btfri, in pttrMttnee of an agreemciit 
mS^ nade with Omrks Bwi, one of the plaiotiffi* Whether the 
deUYorj and receipt of the goods in payment of the defendant's 
deht against Lucinda Bart, under the agfeeaoent with Charles 
Bnrtf would form a good defence to the plaintiffi' claim for the 

S»dB, was determined by the Court at the last terok The 
art then said, ^Hhat no valid objection existed to the uaturo 
of the defence $ that tlie transaction was to be considered as an 
agreement between the defendant and Charles Burt, that the 
latter should assume the debt of his sister, and pay it in goods 
ktm the store, nidging himsetf debtor to the firm for the amount } 
alMl Uufct if die contract was executed in good fiiith^ and the 
goods received by the defendant in payment for his services 
rendered Lucinda Bart, the transaction, without proof of the 
jGKt, could not be intended to defraud the other partners^ and 
they could not recover for the goods.^. (t AUc, R^. 71.) Con« 
sidering this point as already settled, and not now op^ to dis- 
cussion, the only question is, whether the defendant ought to 
have bem pemitted to testify to the agreement made with 
Chailes Burt, and to the feet of the goods being taken up pur^ 
soant to it. The form in which the defendant presented hii 
defence to the auditors, is not very material. It is said, that 
he claimed to have his account against Lucinda Burt nt ^ 
against the plaintiffs' account ; but taking the whole report to^ 
gether, the substance of it is, that the.d<3endant presented the 
account as evidence of a debt once existing against Lucinda 
Burt, and oflered to testify, tliat Cliarles Burt assumed this debt, 
and that the goods charged in the plaintiffs' account were de- 
livered to, and received by him in payment of the debt, and 
were not taken up on credit. It is difficult, if not utterly im-^ 
practicable, to lay down any consistent general rale, limiting 
or restricting the examination of parties before aoditora. The 
statute enacts, that ^^upon the parties appearing to render their 
accounts, the aiuditor or auditors shall have power to administer 
an oath to them, in the form prescribed by law ; and the par^ 
lies being sworn, the auditor or auditors shall have power to in- 
quire by interrogatories, as well of the plaintiff or plaintifls as 
of the defendant or defendants, relative to their respective ac- 
counts ; and also to cross-examine the parties with respect to 
each other's accounts." {Cwip. Stat. /i. 141, i. L) On a con- 
struction of this statute, it was decided at the last term in Franks 
lin county, in the case of Stevens vs, Richards, Trutsdell 4r Co. 
9 Aik. Bq^. 81, that the examination of the parties, relative to 
the accounts exhibited, most necessarily be general, and go to 
all the circumstances connected with tiiem ; that it is not con- 
fined to the fact of the delivery of the articles, or performance 
of the services chaiged, but extends to the terms on which they 
were delivered or rendered, the price, mode and time of pay- 
ment, to the quality, amount and value, and to payments made, 
either in whole or in part, and the time and manner of such 
payments. This decision does not authorixe a recovery in this 
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fbrm of action for Amagn growing out of a breach of sjpccial 
contract, or for asj thing trbtcb is not a proper aiAject of booli 
charge. It goes merelj to the extent to which the examina* 
lion of the parties may be carried; and it is a fbll authority ^IH^ 
for saying, that^ in the present case, either or both of the par* 
ties might, and bad a rigl^t to be examined, as to the terms and 
circmnstances onder which the goods chained in the plaintifis* 
acconnt were delivered, ahboogh it might involve an inquiry 
into a special agreement. In Connecticut, where a similar 
form of action and mode of proceeding exist, a special agree* 
ment as to the mode of payment will not exclude the party 
from the right to charge the article on book ; and the parties 
are permitted to testify, not only with respect to the delivery^ 
and the terms agreed upon, but to all collateral circumstanoea 
connected with it. (1 SmJVs D^. 582, 739.) If the defetidv 
ant bad paid cash for the goods, or received them in payment 
of a note delivered up against the plaintiffs, or either of them, 
he might undoubtedly have examined the plaintiffs as to this 
fact, and also testified respecting it himself, although he could 
not charge the cash or note on book, and recover for them. 
The case presented is in substance the same thing. The de« 
fendant did not offer by his own testimony to establish a sub* 
sisting unsatisfied demand, arising out of a special contract, for 
which he clainied to recover ; but to show, as a defence to the 
plaintifb' claim, that he had paid for the goods in a particular 
manner, or that they never formed a debt against him $ in short, 
that the goods were delivered to him, not on credit, but in pay- 
ment of bis debt against Lucinda Burt. If they were so deliv- 
ered, the defendant was not indebted to the plaintiffi for the 
foods ; and we think it was competent for him to testify to the 
ict. If the defendant had been examined, and the plaintift 
also, as they might have been, relative to the matter, it would 
have been the duty of the auditors to have decided upon the 
whole examination and proof, as the weight of the testimony 
might have required. 

3. The second exception is, that Mr. Orangtr^ one of the 
auditors, had given an opinion upon the matter in controversyi 
previous to his appointment, unfavourable to the defendant, 
which was unknown to the defendant at the time of bis ap^ 
pointment. Where a juror has formed and expressed an opin* 
ion upon the merits of a case, it is held to be a good ground to 
•et aside the verdict, if unknown to the party before tbe jury 
was impaanelled, unless It appears to have been formed onder 
such circumstances as not to have affected the verdict. The 
same doctrine will probably hold, to a certain extent at least, 
with respect to auditors ; and if Mn Granger bad formed an 
opinion upon the merits of the case, as it would have been a 
good ground of ol^tion to his appointment^ if known, it would 
seem, in reason and principle, to be a sufficient cause for set- 
ting aside the report, if it was miknown. But it appears that 
the opinion expressed by him, was not as to the (acts eiiiting 
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^^^^^ in the caae, but was confined to a mere point of law. As it 

mS77' respects the law of the case, it woald seem not to be very ma- 

v^^s<^^/ terial, whether he had previonsly declared an opinkm upon it 

^^ *** or not ; for the decisions of auditors, as far as questions of law 

are involved, are always subject to be reviewed and corrected 

bj the court. It is the duty of the auditors, in all cases, wh^n. 

required, to report the facts and proceedings before them ; and 

if it appears on examination that they have erred in point of 

kw, the report will be set aside ; if no error has been commit-. 

ted, and the report is right, it will be accepted. Whatever 

Sinion may have been expressed by Mr. Granger on the law 
the case, the facts and grounds on which the auditors pro^ 
ceeded are distinctly stated in their report ; and whether they 
erred or not, has been already considered and decided on the- 
first exception. 

Report set aside. 

Pagt^ JR. B. Bates and Hodges^ for the plaintiffs. 
iZ. C Rwfu and C« AT. fVilliami^ for the defendant. 



SS!^^ Daniel Moon vs. Moses Hawks. 
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Hm p B M i M ioB ATa ptiioaal ehattol, vitk th««MMMt of tbt owmt, wiU not tfmiu UM ehtttel lit* 
bbto th» dtl»ta or dbptwillMor cte pBMiMor,ttPloii the pooiooiioa ko ftaodnlMit, mod utwdid 
for oofcwioblo pnrpooeo, wUoh is ft qoootiMi of fbct for Um jwy to doUmioo. 

A mJo or fift of a pononal eliAtuI «Mf k* inforrod from pOMOuioD and tho acoooipanTinf oanom- 
•taneet of tlw eaoo, whoro tboro it no diveet ]iroof of tlM Aet. 

If 000 roeoivo of another loveral ehattele at the rane time, and onder like dreometanoee, and vm- 
and Mil a part ae hie own, with tho knowledp of oooh ether, it ie proper oTidonoe to a Jor/, ae 
tending to prove him the owner of the reildoeb 

If evidenee pertinent to the ieene, and tending, among other thtage, to prove a material ftet, he re- 
jeeted hy the oonrt, a new trial will be granted fiir that eanee, althoogfa the OTideneo rejacfOd 
might not, in tlw opinion of the oonrt, have been iniBclont for tliat porpoee. 

THIS was an action of trespass for taking a black mare, and 
other property described in the declaration. The plaintiff 
gave no eridence, excepting as to the mare. It was conceded 
that the property was taken by the defendant, who was a con- 
stable, as the property of one TTunnas Ramsdell^ on an execution 
in favour of 6. JF. Daniels, fy Co. dated March 17, 1 82«. The 
plaintiff gave evidence tending to show, that he received the 
said black mare in May, 1830, in part payment of a note given 
to him and his wife on account of a legacy left to his wife by 
her father. It appeared in evidence, that the wife of the 
plaintiff was the widow of CoL Ramsdell, deceased, before she 
married the plaintiff, and the mother of Thomas. Ramsdell 
aforesaid— That the plaintiff, his wife and said Thomai had liv* 
ed together upon the farm of the deceased, and that the plains 
tiff and said Thomas had used the said black mare upon the 
said farm ; a part of which fiirm was the dower of the plaior 
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tiff's wife in the estate of the deceased— That the plaifttiff and 
bis wife removed from said farm, leaTiog said Thomas in pos- 
session thereof. The defendant gave evidence tending to 
- prove, that the said Thomas had been in possession of the said 
mare a long-time before he took her on the execution, using 
her as his own upon the said farm. The defendant thmi offer- 
ed evidence to prove, that the plaintiff and his wife sold her 
right of dower in the estate of Uol. Ramsdell, and placed the 
property in the hands of Thomas RamsdeU, for the purpose of 
disposing of it and making a purchase of other lands, whicb 
were to be bis, the said Thomas's, after the decease of the 
plaintiff and his wife, and that be the said Thomas did dispose 
of this property as his own, with the knowledge of the plain- 
tiff :— which evidence was objected to by the plaintiff, and re- 
jected by the court. 

The defendant offered evidence to prove, that at the time the 
plaintiff received the black mare in question, be also received 
a grey mare, and applied the value upon the same note. — That 
said grey mare was used and sold by said Thomas, as his own, 
with the knowledge of the plaintiff, who made no claim for her 
after the sale:— which evidence was objected to by the plain- 
tiff, and rejected by the court. Verdict for the plaintiff. ^ 

The defendant excepted to the decisions of the court reject- 
ing said testimony ; and the cause now came before this Court 
on a motion for a new trial, founded on the exceptions afore- 
said. 

The case was argued by Royce and Williams^ in support of 
the motion, and by Hodges and Bates^ contra. 

The opinion of the Court was delivered by 

Prentiss, J. The matter in issue between the parties on 
the trial, was, whether the mare in question, at the time she 
was taken on the execution, was the property of the jplaintifl^ 
or of RamsdtUj the judgment debtor. The plaintiff having 
proved, that the mare was received by him in payment of a 
note, given to him and his wife, the mother of Ramsdell, on 
account of a legacy left her by her father, the defendant offsr* 
ed, and was permitted to prove, that Ramsdell had been in pos- 
session of the mare a long time before she was taken by the de* 
fendant, using her as his own* Connected with this, the de- 
fendant offered to prove, that the plaintiff had. placed in the 
hands of Ramsdell, to be disposed of by him for the purchase 
of lands to become his after the decease of the plaintiff and his 
wife, certain property, which the plaintiff had received on the 
sale of his wife's right of dower in the estate of her former hus- 
band, and that Ramsaell had used and disposed of this proper- 
ty ; and also, that at the time the plaintiff received the mare in 
question, he received a grey mare upon the same note given 
him for the legacy left his wife, and that Ramsdell, with the 
knowledge of the plaintiff, and without objeption, used and sold 
the grey mare as bis own. This evidence was objected to by 
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the plaintiff, and rejected by the eoart } and the imiuiry noW 
mr," iBt whether it was i^Ievant and pertinent to the istue, and ought 
to hare been admitted. 

It is Yery clear, that the mere possession of a personal chat- 
tel, with the consent o( the owner, will not render the chattel 
liable to the debts or disposition of the reputed owner. It is 
tme, that in England, by the statute of 31 Jac. 1 c. 19, «• 11, 
property in the potst$sionj order and ditpotitian of a bankrupt, is 
liable to the payment of his debts, and may be sold and dispos- 
ed of for the benefit of his creditors* But it ia otherwise on 
the princ^^ of the common law, unless the possession is 
fraoaulent, and intended for colourable porposes. If there is 
no fraudulent or deceptive purpose in view, the property can- 
not be di^osed of by the peisoh having it in his possession, 
nor is it liable to be taken tor his debts. {Craig vs. Wardf 9 
Johnsu Rqu 197.) If, however, the possession is fraudulent, 
and intended to give the person having it a false credit, of 
which the jury are to judge, the property may be taken for his 
debts. So, where there is no proof of an actual sale, if a ttde 
or gift to him can be inferred from the circumstances of the 
case, the property may be taken by his creditors, or held under 
a banaJUU purchase from him. It is insisted, in this case, that 
the evidence offered by the defendant, although no direct proof 
of a sale, was proper to be submitted to the jury, as affording a 
presumption of a sale or gift from the plaintiff to RamsdelL 

Where a fact cannot be proved by direct testimony, it is fre^ 
ijuently necessary to resort to presumptive proof; and when 
such proof is given^ it imposes upon the other party the necea* 
sitv of explaining it, or rebutting the presumption. It has been 
held, that if the owner of land lays oy, and conceals his title^ 
while another is making improvements upon it, inconsistent 
with his right, and he makes no objection to it, it is evidence 
to be left to the consideration of the jury, whether he did not 
mean to be bound by it, as an assertion of right. {fVincUw vs* 
Pye, 1 Esp. Cku. ^4.-^ Weakley vs. BtuJcneU^ Camp. A12.r^Kemk 
vs. JFfaU, lioug. 33.) At least, in such case, a court of equity 
will not permit the owner to resume possession but on terms.— 
{Swofft vs. Foeier^ 9 Mod. 37*'^Rix vs. InhMtanU of ButUrton^ 
6 T. Rep. 554.-3 Aik. 83.-3 Eq. Ca. Ahr. 357.) With respect 
to personal chattels, possession alone is presumptive evidence 
of property, and with nothing to oppose it, is sufficient ; and 
when the possession is accompanied with the exercise of com* 
plete acts of ownership for a length of time, it is strong evi- 
dence for the consideration of the jury, and requires satisfacto- 
ry explanation. It is laud down in a late work, that if one 
should be in possession of a horse, which once belonged to his 
neighbour, for a considerable time, using him as his own, with^ 
out any claim from his neighbour, it would be presumed there 
had been a sale, unless such neighbour could prove the contra* 
ry. And where a son is in possession of property delivered 
him by his father to use gratuitouily, although the relation be* 
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tireen the parties may sufficieDtly explain the possession, and jt^uutnd, 
remoTe any presumption of fraud or ownership arising from imt'* 
that alone, vet it is said, that if the father permits the son to %^^^n^"^/ 
^sell and replace snch property, or to exchange and manage it ^^^^ 
as though it was his own, this will be evidence that the loan Uviia, 
was a mere cover for a gift, with intent to deceive and defraud 
others. (1 SwifPs Dig. 766, 273.) Although the proof offered 
in relation to the property received by the plaintiff on the sale 
of bis wife's right of dower, may have been properly rejected, 
in as much as the property was put into RamsdelPs hands for 
a specifick purpose, and he had express authority to dispose of 
it tor the use of the plaintiff, yet we are inclined to think, that 
the evidence that the grey mare, Vhich was received by the 
plaintiff with the mare in question, in payment of the legacy ta 
Ramsdell's mother, was used and sold by Ramsdell as his own, 
ought to have been admitted. It was evidence of the same 
character as that which had been admitted, and, connected 
with the proof given of RamsdelPs using the mare in question 
as his own, ought to have been submitted to the jury for them 
to weigh, and if they thought proper, to infer a sale or gift to 
Ramsdell. The grev mare and the mare in question were both 
received by Ramsdell at the same time, and were both in his 
possession a long time, and used by him as his own. The us« 
ing and selling as his own, any part of the property thus put in* 
to his possession, with the knowledge of the plaintiff, ana with* 
out any claim being made by him, would not only be evidence 
against him as to the property thus sold, but as to the remain* 
ing property, when attached by a creditor of Ramsdell, or 
claimed by a -purchaser from him* Any act of ownership over 
either of the horses, while both were in his possession, would 
be evidence as it respects the other. The question is not on 
the weight or sufficiency of the evidence, but whether it waa 

{proper for the consideration of the jury. Although it might, 
n our opinion, be insufficient to maintain the issue on the part 
of the defendant, yet, if it was legal and competent evidence, 
the defendant had a right to have it weighed by the jury with 
the other circumstances in the case. {Wilkinson vs. Scoitj 17 
Mass* 349.) Whether there was a sale or gift to Ramsdell or 
not, was a fact for the jury to determine, and whatever evi- 
dence had a tendency to prove this fact, should have been sub« 
mitted to their consideration. 

Judgment reversed, and cause remanded to the 
county court for a new trial. 

A. If. Branny R. B* Baits and 5. H. Hodges^ for the plaintiff 
JIf. Strongs R. C. Royce and C. K. Williams^ for the defendant. 
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w» * Pm"R Clitklavd, appellee, 9s. Esvin Hopsivs, appel)aat# 

1817. 

Om, not A nlttioo oft tvppoNd ioMit ptnoD, tnd wHkoat dtMribfflf liinMir m tk» >Vi«ii4 iT 
< Mfik ptnoB, ttpMMnt«d tlio mm to Um pratal* oovt, ud pmjmI Hm an inqaiattioa. T]M Mart 
i«Md ao oid«r of iaqMtt, raeitinf thoraui that tha appUcation wm hj ^/Htud, Stc ^Tbe Mlwt- 
niM and eiTil authority to whom tha ordor was add rm t d , mado totani thereof a4jadfuig th# 
tnipaelad poraon tiiMNJt, wHkeat fWinf him nocka or panooall/ oaamhihif his. Tha appli- 
Mot WM thoNopan appointad faatdiaai aad took p oMiai i o n of tha propwtj aad ooatralad tha 
paiBM of hja ward for a MMOn. Tha lattoia of f oardianabip wara afterwaidg rapaalad bj tha 
probata ao^krt, on patition of tha ward, for irrefularity in the want of notioa. Oa appaal IVmb an 
ordaraf tha prohaU Moit, aUowitf tha gnaidian*! aoaMiat— Bud, That tha appHntiatt waa 
«attana«(h, Mpaaialljr m tha probata aoort had eaftlted it ww bj a friaoA— Hat tha appiiea. 
t<«n gava to tha probata ooart jnriadietioo ia tha eaaa, m that tha appaiatmant, tbongh void- 
abla for tha waat of notioa, aad rightful!]^ repealed, wu not void :— and that the gMrdian might 
'wall aet ondar eneh appoiatmant nntil hit lattan ware repealed, tod had a right toaaaoont befNO 
the probata aowt. 

BiM,arfMiide, Tbatifthreoortftaoiwhiah as appeal bukafthaaaoi JnriadiatiMaf tha mat- 
taft tha appallata ooort takM ooaa. 

THIS wai an apjpeal from • decree of the probate court for 
{he district of Fairhmtn^ allowiDe the account of the said Pal* 
mer Clevekmd^ as late guardian of the said Hopkins^ who had, oa 
ioquisition, been adjudged a distracted person. 

WUliamsj for the appellant, opened the case, by reading cer* 
tified copies, from the probate office, of the records of all the 
proceedings touching the guardianship of the appellant, consist- 
ing, 1, of the application to the probate court for an inquisi* 
tion, which was signed by the said Palmer Cleveland, and one 
David Clevelandy who did not represent themselves to be either 
the friends or relations of the said Hopkins ; 2, The order and 
return of the inquisition ; 3, the appointment of the said Palm- 
er Cleveland as guardian, and his letters of guardianship ; 4, 
the petition of Hopkins to the probate court to have the said 
guardianship set aside as irregularly obtained, in this, that the 
inquisitors gave him no notice of their proceedings, and an or- 
der of the probate court thereon, annulling the guardianship ; 
6, the probate order allowing the guardian's account, and ap- 

Csal therefrom ; and lasihf^ the appellant's objections to the al- 
wance of said account, which were as follows :— Now the said 
Ervin Hopkins objects to the allowance of any account which 
may be or has been presented by the said Palmer Cleveland, as 
guardian to the said Ervin, because be says that the said Palm- 
er was not the legal guardian of him the said Ervin. And the 
said Ervin objects to the allowance of any account of the 
said Palmer as guardian, because he says, that on the com- 
plaint of the said Palnner and one David Cleveland, the judge 
of probate for the district of Fairhaven ordered an inquest to 
be taken by the seleetmen and civil authority of the town of 
Pawkt, to inquire into the pretended idiocy, lunacy and dis- 
traction of him the said Ervin, and the said selectmen and civil 
authority proceeded to take the inquisition and adjudge the 
said Ervin to be incapable of taking care of himself, and did 
certify the same to the judge of probate aforesaid, without giv-- 
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itg any notice to the said Erriii of their then proceedings, and 
he Ibea and there being whoUj ignorant, and having no daj to 
be heard in his defence as to the said pretended^ idiocy, lunacy 
and distraction; and npoo the inquisition thus taken and cer- 
tified, the said judge of wobate appointed the said Palmer to sopUot- 
be guardian to the said ErTin.— And the said Enrin, on the 
10th day of January, 18S5, preferred his petition to the said 
judge of probate, stating the before mentioned lacts, and pray- 
ing the said judge to set aside the proceedings, aa having been 
unduly obtained ; and thereupon the said }Mg& of probate on, 
&c. issued a citation ta the said Palmer te appear befoi^e the 
court of probate on^ &c. at, &c. and show cause why the pray- 
er of the said petitioner should not be granted :— which citation, 
on^ bc^ was served on the said Palmer ; and afterwards, to wit, 
OJD, &c« the said court of probate, on hearing the proofs and al- 
legations in the petition contained, considered and adjudged 
that the proceedings of the said inquisition were irregular, and 
adjudged and ordered that the said Ervin should be discharged 
and dismissed from the control of his said guardian, as by the 
records of said court of probate, ready here in court to be 
fhown, appear ; all which he is ready to verify.— Wherefore^ 
he prays the judgment of this Court, whether any account ought 
to be allowed to the said Palmer, &e«. 

BaUs^ for the appellee,^ made no answer to the matters eon* 
tained in the exceptions, and they were^ therefore, treated as 
being demurred to. 

It here became a question which party should furnish the 
copies of the case for the use of the CTourt. 

Prentiss and Hutchinson^ Justices, were of opinion, that it 
was the duty of the appellant, but Royce and the Chief Justice 
held that the appellee must furnish them, he being the party 
demurring. — So Bates furnished the copies, and went forward 
in the argument 

He insisted, 1. That the expression, friend^ adopted in the 
statdte, did not restrict the right to make application for the 
inquisition to any class of individuals connected wHh the sup- 
posed insane person, but it was competent for any individual to 
make the application, who was friendly enough to take upon 
himself the trouble. But if this were otherwise, in as much as 
the record of the proceedingjB befbref the probate court stated 
the application to nave been made by the friends of the insane, 
it was to be presumed that the court were availed of sufficient ev- 
idence of that &ct (CoUardY8.Crttne^Brayt.Rep.\Z.) And that 
the application gave to the probate court jurisdiction of the mat- 
ter, so that the appointment of the guardian was not void fo( 
the irregularitv of want of notice, but voidable merely. 

2. That the appointment of the guardian was therefore a 
sufficient authority for him to act, until revoked. (Altm vs. 
Dundas, 3 T. Rq). 125.) And consequently, that for the time 
he acted as such, his accounts are tp be settled in the way 
pointed^out by the statute. 
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Langion and WiUiamt^ for the appellaDt, contended, fkmt in 
as mach as the appiication did not parport to proceed from the 
friend or relation of the sopposed insane person, the probate 
court could not legally regard it, or make it a foundation for fur* 
ther proceedings in the case— That the inquisition was irregvlar 
for want of notice, and the subsequent proceedings consequently 
Toid^That one claiming authority by statute oyer the penon 
and property of another, must show that he has complied wit^ 
all the requisites of the statute to giro him that authority, or 
his right does not eiist, and he is himself a trespasser. 

And they cited 1 En. Dig. 275—14 Mui$. Rq>. ^9&^^ Mud. 
Chan. 567, 571-6—1 6(m. Rep. 468— fVt^r ts. fiedbsr, BragU 
Rep. l^'-Clapp vs. Btardtley^ 1 Aik. Rep. 168« 

Hutchinson, J. after stating the case, delivered the following 
opinioD, in which Skinner, Ch. J. and Prentiss, J. concurred. 

The great point submitted, and now to be decided in this 
cause, is, whether the plaintiff is entitled to have his reasonable 
account allowed during the time that he was in fact guardian, 
and before the repeal of his letter of guardianship, or whether 
bis guardianship was brought about with such irregularity as 
to be totally void, either in its inception or by retrospect after 
the repeal, and he left without remedy for bis services and ex- 
penditures i 

During the argument, a suggestion was made as though the 
plaintiff might have exercised a fraudulent intent in setting this 
guardianship in motion, he being one of the applicants for the 
inquisition; but the case presents no circumstance that will 
warrant the Court in supposing any such thing. We must act 
upon the presumption that all was done in good faith : for 
nothing appears to the contrary. 

Two objections are raised to the regularity of this guardian^ 
ship. One is, the want of notice to the defendant, which the 
statute makes necessary, and for the want of which the letter 
was repealed. There is no controversy but that this objection 
is of such validity, that it was correct for the judge of probate, 
on this account) to repeal the letters. But the effect of this 
repeal in its full extent must be decided upon all its appenda- 
ges, observing, in the mean time, the analogy of other cases cit- 
ed that are in any degree analogous. 

Among the circumstances to be considered, we notice that 
the probate courts are by statute constituted courts of record, 
and nave bestowed upon them entire jurisdiction, within their 
respective districts, of the subject of appointing guardians over 
minors, also over idiots, lunaticks, persons nm compos mentis^ 
and distracted persons; and taking^bonds on such appoint* 
ments for the faithful discharge of duty by such guardians, and 
especially that they shall render a just and true account of. 
their guardianship, when thereto required ; and also to audit 
and adjust the accounts of such guardians from time to time. 
Just so of the appointment of administrators, approving wills, 
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j^c* :«»Hind all their dedsioas are soUect to an appeal to the 
Saprene Coort within twenty days from any decision or ap^ 
pointment. The statate was undoubtedly intended to make 
profiflione commensurate with all possible cases that could 
arise* But, though this jurisdiction is thus general, it cannot 
be exercised over lunaticks and distracted persons, till there is, 
as we may say, some process, some previous step to bring the 
subject before the probate court, and ascertain whether the 
pers(m named ip any particular instance has become lunatick 
or distracted. 

Now it is urged, as a second objection, that this previous step 
was not complied with in the case under consideration; ana. 
therefore, that this guardianship was, in its inc^ion, void, and 
of course could not be otherwise than void while it continued* 

To support this position, it is further urged, that it does not 
appear as it ought that the application for an order of inquisi- 
tion was made by any friend er relative. The statute is, that 
the court shall have power, on the request of any friend or re- 
lation of such idiot, &c. to issue a commission to the selectmen, 
&c. to make inqusition, &c. 

It appears by the record, that a written representation was 
made to the judge of probate, by the plaintifi^ Palmer Cleve* 
land, and one David Cleveland, of the conduct of the defendant 
in several particulars, indicating distraction, and praying that 
measures might be taken to prevent such evils. But there is 
nothing said in this writing about their being 'friends of Hop- 
kins ; yet the order of inquisition that issued pursuant to this 
request, recites it as having been made by Palmer Cleveland 
and David Cleveland, friends of said Hopkins. The court con- 
sider, that by all this it does sufficiently appear that they were 
friends of Hopkins, and as effectually gives the court jurisdic* 
tion as if they had signed as friends, or had been described as 
such in their written request. The statute has prescribed no 
form for this request : it does not expressly say that it shall be 
in writing. Much less does it require that the term friead 
should be attached to the signature as a description of office. 
The very communication to the court of probate, if in good 
faith, and describing evident marks of the lunacy, &c. which is 
supposed to exist, in a good d^ree denotes the friendship re- 
quired ; at all events, it is sufficient for the judge to ascertain 
and decide that the person making the request is such friend at 
the law requires. It appears; by the above recital, that so 
much was done in the present case. This is a recital in tii^ 
probate records of what took place as the act and proceedings 
of the court. Not so the case of Fither vs. Bttktr^ BrayL 75. 
That was the recital by the committee of what they said was 
done or thought by the selectmen. 

The case cited from Aik. Rep. p* 168, CUtpp^ admtnfstrator, 
vs. Btardiley^ only shows that a very defective order of sale 
from the judge of probate, is insufficient to show a right to seH 
without something from the records of the court, which would 
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sbow that such facts existed as would warrant the issuing of the 
order ; that is, such facts must appear in the order, or some 
other way, to make title under the order. 

The defendant contends, that, the plaintiff in this case being 
one of the applicants for the order of inquisition, and being 
himself afterwards appointed guardian, renders this case, in a 
measure, similar to a civil process, instituted by him, and car^ 
ried on under his control, and holds him alike responsible for 
the consequences of any irregularity. This is the pivot on 
which must turn the applicability or the reverse of the author* 
ities cited by the defendant. In 1 £fp* Xiti Priu$^ 391, citing 
1 WiL 155, and some other authorities, it is said, ^Hhat, if a 
judgment be vacated as unduly obtained, and restitution award- 
ed, the defendant in the first action may bring trespass against 
the plaintiff; but it is otherwise if the judgment oe reversed 
for error— then no action lies, for it is the fault of the court ; 
but an irregular judgment is the fault of the plaintiff or his at* 
torney. But in such case of an irregular judgment, no action 
lies gainst the efficer, for he is justified by the writ.'^ There 
then follows a rule as taken from 2 fVil. 384:— ^'So that the 
rule of justification under process of any court, is, that if the- 
court has jurisdiction, but their proceedings are irregular, tres- 
pass lies lagainst theplaintiff in the action, (that is, after the 
proceedings are set aside,) but not against the officer ; but if 
the court has no jurisdiction, the officer is liable.^ 

By this rule, and the above authorities, if the court of pro- 
bate had no jurisdiction to make this appointment, even though 
the plaintiff should be considered as an officer acting under the 
process of the court, he can claim no right from the process or 
authority derived from the court, and under which he acted. 
And if the court had jurisdiction to make the appointment, un- 
der which the plaintiff acted) yet, if the plaintiff, Cleveland, 
is to be considered as controling, and being responsible for the 
regularity of the prt>cecdings, the same having been set aside 
for irregularity, he can now claim nothing under those proceed- 
ings ; but, if the court of probate thus had jurisdiction, and the 
dcuect of regularity is imputable to the court, or any others not 
the plaintiff, or if the plaintiff is considered, as an officer acting 
under the process of a court having jurisdiction, and for whose 
proceedings he is not by law responsible, then the plaintiff is 
justified in whatever he did as a faithful guardian, between the 
appointment and the repeal— and ought to have his account al- 
lowed, so far as the same shall be found to be reasonable ; and 
in such case, if there was any want of fidelity by which Hop- 
kins sustains an injury, he has his remedy upon the guardian- 
ship bond given at the appointment of guardian. 

If we are right in what is already said, that the request was 
regular, and laid a proper foundation for the court of probate 
to issue their order of inquisition, that settles the question, that 
the court had jurisdiction to act upon this particular subject, 
and made it the duty of the court to appoint or refuse guardi- 
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tmbipy as Hopkins should or should not be found a meet sub* f^^j^ 
ject for such appointnent. ^i^' 

Now the Court can discover no circumstance in the transac* v-^^s^^^^/ 
tion, nor anj part of t^e statute, which imposes any duty what- oMcad; 
ever upon the Clevelands concerning the proceedings subset 
quent to the presenting their reauest, or that gave them any 
control over such proceedings, it was emphatically the duty 
of the court, upon a sufficient request, to issue the order of in- 
quisition to the selectmen and civil authority, and it was their 
duty to make their inquisition in the presence of Hopkins, or 
give him notice to be present, and their return ought to show 
this, and the judge ought not to have made the appointment, 
until he was in some way certified of the feet that Hopkins was 
thus notified. The proceeding in the present case without such 
notice, was undoubtedly an inadvertence of the judge, for it 
seems he listened to the objection as soon as the discovery was 
made, and repealed the letter of guardianship. But it was not 
incumbent on the plaintiff to see that the inquisition was r^u* 
lar. It was not necessary that he should refuse to act under 
his letter of guardianship, giving him specifically all the powers 
of a guardian, and coming from a court of competent jurisdic- 
tion, to whom the request had been regularly made for the in* 
quisition, through fear that the judge had neglected some punc* 
tilio in the proceedings between the request for the order of 
inquisition and the issuins; of the letter. It was the act or neg- 
lect of the court. As well might a sheriff^ who receives an ex- 
ecution from a justice of the peace for an amount within his ju- 
risdiction, and who knows that the writ in the case was regu- 
larly served and returned, be required to see to it that no dis- 
continuance of the suit had intervened to render the judgment 
and execution void. Any other person might .have been ap- 
pointed guardian as well as the plaintiff. He would have been 
a stranger to all the proceedings till he received his letter and 
gave his bond. — Or, some other person might have made the 
request, and the present plaintiff been a stranger to all the pro- 
ceedings till the appointment itself; and, in both cases, the ef- 
fect of the appointment and the after repeal would have been 
exactly the same as they now are. It must be considered good 
while in force.'^&s 1 Qm* Rep. 467, Brovm vs. Lanman^ ad' 
fninutraiar.'^AUo see 3 T. Rep. 125, Allen vs. Dundas, where 
payment of a debt to the executor under a forged will, approv- 
ed, was good for the debtor. 

The case relied upon by the defendant in 14 Mass. Rep. 332« 
Chase vs. Hathaway^ was an appeal from the decision of the 
court of probate, making an appointment of a guardian without 
notice to the ward, and the decision of the Supreme Court on- 
ly put an end to the guardianship ; and the strong expression 
of the judge, that the appointment was void, may have had, 
and must have been intended to have reference to the subject 
then before the court ; that is, void in such a sense that it ought 
to be set aside. But we can have no assurance from this, what 
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j^UU^ the Btme jadge wovid have said, if the subject before him had 
un. ' been the allowance of the account of the guardian, after bis ap- 
' pointment, and before the appeal was taken. 

The cases, or rather principles, cited from 3 Mad. Ch. relate 
to the practice in England, and appljr only to show the necessi- 
ty of notice, whicli our statute also requires, as before mention- 
ed. 

There seems, therefore, no way in which the plaintiff can be 
considered as a party in a suit, and responsible tor the regular- 
ity of the proceedings before the court of probate. He appears 
more in the light of a sheriff receiving a precept from a court 
of competent jurisdiction ; and he ought to be protected in 
what be did in good faith until the repeal of his guardianship, 
and ought, before some tribunal, to have his accounts fiiirly set* 
tied. 

This leads to the question, whether the probate court was 
the proper tribunal ? For if not, this Court has no power on 
appeal from that court. The statute, before referred to, gives 
all proper powers to the court of probate, to audit and pass the 
accounts of guardians, and keep records of the same ; and the 
bonds are deposited as security that the guardian shall render 
his account, and pay over the balance, as he shall be ordered 
by the probate court. In addition to all this, the 105th sec- 
tion of the probate act provides, that, after the ward arrives at 
full age, or is otherwise discharged from his guardianship, if 
dissatisfied with the accounts thus passed, he may sue the bond, 
and be admitted to falsify the accounts before passed by the 
judge. There is no distinction made in the statute between 
the different modes of obtaining the discharge. And a dis- 
charge by the repeal comes as fairly within the spirit, as well 
as the letter of the statute, as in any other way. Indeed, it 
would be a solecism, that the law should require of the plain- 
tiff a bond on his becoming guardian, and he complies, and gives 
a bond which binds him to render his account before the court 
of probate, and yet he should be driven elsewhere with his ac- 
count, and not permitted to act in conformity with the requisi- 
tions of the bond he has been required to give. It would be a 
solecism, of which the defendant might well complain, if the 
plaintiff were permitted to go elsewhere with his account, and 
deprive the defendant of the benefit of the bond, to secure the 
rendition of accounts and payment of the balance found due. 

We consider the probate court had jurisdiction over this ac- 
count ; and the appellant must account. 

RoTCE, J. I differ from the opinion just expressed, as to 
mhere the right to exercise jurisdiction over the person and 
property of the appellant in this case, arises. The opinion 
places it upon the fact of application made ;— I consider it arises 
upon the fact of office found* What, then, is the office found in 
this case ? It is admitted that it is defective ; and I consider 
that it is defective in substance, and therefore as none at all. 
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h appears to me that the reasoning of the Court leads to this,— S^{^* 

that the probate court had jurisdiction because it (ooA; jurisdic- isa?. ' 

tioD. I deem it my duty, therefore, to express my dissent from v-#^v-^^^ 

tbe Opinion* ««. 

i?. B. Balts^ for the appellee. 

C. Langdon and C. JT, Williams^ for the appellant. 
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withia the pan&lt j of tho statute agaiost fVaudulont aad deceitful conveyances^ &c. I 
Iffeld-yrhht proof of tbe fact, that the defendant in such fraudulent soit, justified the jddgment 
bad, q/ker its recoterg^ was sufficient evidence of collusion between the parties. 

Tbe penalty of tha atatvte against fmudolent and deceilAiI conveyances, Ax. attackaa to a eovfai* 
ooB amiC, jwigneiU or eceortitfn, altlioogh those words are mot lepealod in tbe clanaa giving Um 
penalty. 

THIS was an action brought upon the seventh section of the 
act for the punishment of certain inferior crimes and misde* 
kneanors. 

The cause now came before this Court on a motion by the 
defendant, that the judgment below be reversed, and for a new 
trial, founded on exceptions taken at the trial, and allowed and 
certified agreeably to the statute. 

The count in the plaintiff's declaration, upon which the ver^ 
diet and judgment now sought to be reversed, were obtained, 
was as follows : — 

And also, for that whereas, the defendant, on the 6th day of 
July, A. D. 1818, at Pownal^ to wit, at Bennington aforesaid, 
was a party to a certain fraudulent and deceitful suit against 
One Mumford Eldred^ in which said suit a certain fraudulent 
and deceitful judgment was, at the term of the county court be- 
gun and holdcn at Bennington, on the 1st Monday of December, 
A. D. 1819, recovered by the said defendant against said Mum- 
ford Eldred, for the sum of 2465 dollars and 54 cents damages, 
and 33 dollars and 59 cents, cost of said suit, to the purpose 
and intent to avoid the right and debt of the said Solomon and 
Elijah^ they tbe said Solomon and Elijah then being creditors 
to said Mumford Eldred, on a certain promissory note, dated 
the 31st day of March, A. D. 1818, for the sum of fifteen bun*' 
dred dollars, payable in sixty days from the date thereof to the 
said Solomon and Elijah, and the said suit and judgment, the 
defendant, beine party and privy thereto, did then and there 
justify to be made, had, executed and recovered bona Jidc and 
upon good consideration ; by reason whereof, and by force of 
the statute in such case made and provided, an action hath ae* 
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^jiniS**** crued to the said Solomon and Elijah, who sue as aforesaid, 

1327. * (they the said Solomon and Elijah being the parties aggrieved 

'^^^Y^^^ ^y said fraudulent and deceitful suit and judgment,) to have 

««t'!uMh ^^^ recover for the treasurer of said county of Bennington, and 

for themselves, ihe said Solomon and Elijah, the sum of 2499 

dollars and 13 cents, being the sum of money contained and 

recovered in said fraudulent and deceitful judgment recovered 

by the defendant against said Mumford Eldred, as aforesaid. ^ 

That part of the testimony given on the trial which appea«g 
in the exceptions, and the opinions of the court to which ex* 
ceptions weret *" wCn, were, in substance^ as follows :-«• 

The judgment complained of as having been fraudulent with- 
in the statute, was rendered by the county court within and 
for the county of Bennington, on the first Monday of Decem- 
ber, 1819, in favour of the defendant, Caleb Eldred, against 
one Mumford Eldred— and was predicated on two specifica- 
tions, or distinct claims, filed by the counsel of said Caleb in 
that cause, one for $1700, cash paid at the Utica Bank, and 
one order drawn by Mumford Eldred on one Azel Mtad^ and 
protested, amounting to }516,84. An appearance was entered 
lor the defendant, Mumford Eldred, by counsel, and, after a 
c<Hitinuance of the cause, judgment was rendered for both sums 
specified ; but the execution thereon was not satisfied. 

These proceedings in the case of Cakh Eldred vs. Mumford 
Eldred, were given in evidence by the plaintiflTon this trial;-— 
and also sundry declarations of the defendant, particularly the 
evidence of one Burleson, tending to prove, that said Caleb, 
immediately after the attachment he had made on said Mum- 
ford^s property, declared he had attached property to more 
than the amount of his debt, and that he had done this to keep 
the property together ; but no evidence was given of the value 
of the property.— Evidence was also given, that Mumford El- 
dred had absconded to parts unknown, six weeks before said 
Caleb made his attachment. To resist the impressions and 
presumptions arising against said Caleb from such declarations, 
the said Caleb ofiered to read to the jury, as evidence, a valid 
mortgage deed of ^aid Mumford, to one Joseph Parker, to the 
amount of $3000, before said admission lying on said estate, 
and then unknown to said Caleb ; which evidence, for the pur- 
pose aforesaid, was objected to, and rejected by the court. A 
quit-claim deed, dated March 20, 1821, was ofiered by the 
plaintiff, from Mumford Eldred to Caleb Eldred, of the same 
real estate covered by said attachment, which was objected to 
by the defendant, but admitted by the court. 

The court charged the jury, among other things — That if 
Caleb and Mumford Eldred did afterwards justify the said judg- 
ment to be bona fide, it was unnecessary for the plaintifi* to show 
any previous concert or agreement of the parties, or the privity 
of Mumford Elldred — And that the penalty extended to the 
amount of the whole judgment obtained, although the jury 
should find but part of the consideration thereof fraudulent. 
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Phdp$^ io support of the motion, insisted that a new trial ^*{|^<^ 
oiiffbt to be granted-* uar!^' 

Firsts Because much of this evidence, by the plaintiff sub- v^^v*^/ 
mitted to the jury^ consisted of the declarations ot the defend- 'Z!i^ 
ant ; among others, that to Burleson, soon after the defendant's ,,;^ * 
attachment, 'Hhat he had attached more property than the 
amount of his debt,'' &c. 

To rebut the presumption, in the mind of the jury, arising 
from such declarations, the mortgage deed from Mumford E1-, 
dred to Parker, then lying on the property attached, to the 
amount of $3000, and then unknown to the defendant, should 
have been submitted to the jury* The fact was very material ; 
it would have shown on what mistaken views of the subject 
those declarations were made, and obviated their effect with' 
the jury entirely. And because. 

Secondly^ The jury, he conceived, were misled by the charge 
pf the honourable court, in this, that the court charged the ju- 
ry, that it was unnecessary for the plaintiff to show any previ- 
ous concert, or agreement of the parties*, or the privity of Mum- 
ford Eldred, if Caleb and Mumford Eldred did afterwards justi- 
fy the said judgment to be bona fide. 

Whereas, the statute makes the fraudulent privity, consent, 
and agreement of the parties at the time the act complained of 
is committed, to be of the very essence of the crime ; or in oth- 
er words, that an after transaction shall not be extended, to 
make a prior act, not penal when committed, a penal crime by 
relation. And because, 

Thirdly^ The court charged the jury, that the penalty ex- 
tended to the whole amount of the judgment obtained, although 
the jury should find but part of the consideration fraudulent^ 
Whereas, the statute extends the penalty in all cases, commen- 
surate only with the fraudulent consideration. But, 

La$Uy^ This verdict must be set aside as to the costs, and 
judgment be for the penalty only.— /Vcdenc vs. Lookup^ 4 Burr. 
Rep. 2018.— 76. 2489.-2 Tidd, 790.-/6. 1165.-6 T. Rep. 237. 
-^Omp. 827.-4 T. Rep. 227. 

Btnneti and Smithy contra. The mortgage deed was properly 
rejected. An attaching creditor is not restricted to the amount 
of his debt. The declarations of the defendant, which were 
testified to without objection, were immaterial, and required no 
rebutting proof. The mortgage deed tended only to show, that 
a smaller amount of property was attached than what the de- 
fendant might have supposed. This was no part of the issue. 
The issue was, had the defendant obtained a covinous and 
fraudulent judgment against Mumford Eldred, to avoid the debt 
of the plaintiff? And neither the defendant's declarations prov- 
ed, nor the mortgage, were relevant to it. 

Secondly. It was not necessary for the plaintiff to show a 
consent or agreement between the defendant and Mumford El- 
dred previous to the commencement of the suit. The statute 
provides, that "every of the parties" to a covinous judgment 
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M^niMgtn, shall forfeit the whole amount of the judgment. If the defend- 
*iwJ' ant was alone privy to the judgment, he, and he alone, is sub- 
N.^^v-^^^ ject to the penalty. — Besides, the privity of Mumford Eldred 
^2^^* may be shown to have taken place after the judgment was ob- 
•ft "* tained. The court charged the jury to find, that Mumford El-^ 
^^^^ dred, as well as the defendant, after the judgment rendered,'' 
justified it to be bona fide^ and upon good consideration.* If, 
therefore, the privity of Mumford Eldred were necessary to the 
plaintiff's recovery, the fact found by the jury, that he justified 
the judgment after it was procured, must be sufficient to con- 
stitute the offence contemplated by the statute. 

Thirdly. If a judgment, recovered to avoid the right debt 
or duty of others, is founded on two claims, one of which is fic- 
titious, the penalty extends to the whole amount of the judg- 
ment. The statute on which this action is found will not ad- 
mit of a different construction. It is expressly declared by 
the legislature, that "so much money as shall be contained in 
the covinous- judgment,'^ shall be the amount of the penalty. ^ 
In support of this construction, it is further contended, 

1st. That a judgment is an entire thing, and is either good 
or bad in toto. — For this reason, a judgment cannot be reversed 
in part, or affirmed in part.— 2 Ba. Ab. 600, Error ^ M. 1.— Cro. 
Eliz. 426. 

2d. That fraud vitiates every thing connected with it. A 
judgment cannot be in part fraudulent and in part bona fide. 
A contract, founded on two considerations, one of which is 
fraudulent, is void in toto. — 1 Esp. .AT. P. 183-3. — 2 Camjfn on 
Con. 143.-1 Wheat. SeL 45,244.-Cro. Jac. 108.— 8 Mast. Rep. 
61.— 17 Johns. Rep. 296.-3 Taunt. Rep. «26.— 2 Burr. Rep. 
1078. 

8d. As against an attaching creditor, the judgment would 
be wholly void, and therefore it must be wholly fraudulent. 

Fourthly. The penalty by the statute attaches as well to 
judgments and executionSf as to a bond, bill, note, contract, or 
agreement.— 4 EasVs Rep. 1 , Mauxj qui tam^ vs. Howell. 

The opinion of the Court was pronounced by 

Prentiss, J. Two grounds have been relied upon in the ar- 
gument, for reversing the judgment of the county court, neither 
of which, in our opinion, can avail the defendant. 

It is evident, that the proof offered of the existence of an in- 
cumbrance upon the land attached by the defendant, with the 
other property, in the suit against Mumford Eldred, could have 
had no other effect, than merely to obviate whatever inference 
might be drawn from the declaration of the defendant, that he 
had attached more property than to the amount of his debt. 
This declaration, the proof of which it seems was admitted 
' without objection, it is apparent could have had no influence in 
the case. If a creditor attaches more property than is sufficient 
to secure his debt, no presumption of a fraudulent intent can 
arise from that circumstance alone. The matter in issue was, 
whether the suit was instituted, and the judgment recovered, 
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against Mumford Eldred, without consideration, and with an ^^Jjjj^ 
intent to avoid the plaintiff's debt. Whether the amount of ^SnJ' 
the property attached was excessive, or the land was incumber- v^-v*^-^ 
ed by the mortgage to Parker, or not, was not at all material, 7|"2^ 
either as to the question of consideration, or the intent with m. 
which the suit was instituted and the judgment recovered. Be- 
sides, the offer to give the mortgage in evidence was accompa- 
nied with an admission, that the defendant was ignorant of its 
existence at the time of the attachment, and of course it could 
not have been considered by him, or entered at all into his mo- 
tives, in making the attachment. As the evidence was irrele- 
vant, and could have had no bearing upon the issue, it was 
properly rejected. 

The instruction to the jury, to which exception has been ta- 
ken, was, that if the defendant commenced and prosecuted to 
judgment and execution, the suit against Mumford Eldred, hav- 
ing no claim or demand against him, with the purpose and in- 
tent to avoid the plaintiff's debt, and the defendant and Mum- 
ford Eldred afterwards justified the same to be bona fidt^ and 
upon good consideration, it was not necessary for the plaintiff 
to show any previous concert or agreement between the par- 
ties, or the privity of Mumford Eldred. Under this instruc- 
tion, the verdict must be taken to have found, that the suit 
was instituted, and the judgment recovered, by the defendant, 
upon a feigned demand, with an intent to avoid the plaintiff's 
debt, and consequently, was without consideration, and fraudu- 
lent in fact ; and also, that Mumford Eldred, as well as the de- 
fendant, after the recovery of the judgment, justified it as being 
bona fide^ and upon good consideration. It would seem that 
these facts, without the production of other proof on the part 
j of the plaintifl^ were sufficient to bring the case within the 

statute, which in express terms makes ^^evtry of the parties to 
^ such fraudulent and deceitful conveyance, &c. suit, judgment, 

g, or execution, who, being privy thereto, shall justify the same, 

&;c." liable to the penalty. If covin or collusion between the 
parties was essential to constitute the offence, the facts found 
sufficiently show this. The jury were not directed, that it was 
^' not necessary to find that Mumford Eldred participated in the 

^ fraud, but that if, after the recovery of the judgment, he justifi- 

ed it as being bona fide^ and upon good consideration, when in 
^^ fact it was without consideration, and recovered with an intent 

tbt to avoid the plaintiff's debt, it was unnecessary for the plaintiff 

A^ to show a previous agreement between the parties, or that the 

'^ judgment was obtained with the actual consent or knowledge 

(^ of Mumford Eldred. The substance of the direction was, that 

lebt the fact that Mumford Eldred justified the judgment after its 

ittal recovery, was, in point of law, sufficient evidence of collusion » 

ceiB between the parties ; and to hold otherwise, and require other 

;ieflt or further proof of his consent, or of an agreement between the 

cas ' parties, would narrow the operation of the statute, and in a 
waSf great noeasure defeat its beneficial provisions. If a person is 
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^7ww^ made a partj to a fraudulent conveyance, without his know- 
^sSrT* ledge, and he does not accept or justify it, he is not within the 
statute* But although such conveyance is made, and put upon 
record, without his knowledge, as it may be, yet, if he after- 
wards claims the benefit of it, and sets it up as being b(ma jSde, 
and founded upon good consideration, he will be considered as 
participating in the fraud, and subject to the consequences of 
it So, although a suit is instituted and iudgment recovered in 
the name of another, without his knowledge, yet, if he after- 
wards assents to the judgment, and sets it up as being banajidt^ 
knowing it to be fraudulent, he will be liable as a party to it. 
By the provisions of our laws, a judgment may be recovered at 
the instance of one party, in the absence of the other from the 
state,' and without his actual consent or knowledge ; and it 
would seem, that if the party against whom a fraudulent judg- 
ment shall be so recovered, should afterwards assent to it, and 
justify it as being bonajide, it would be equivalent to a prece- 
dent agreement or consent. On this principle, the fact, which 
the jury must be considered as having found, that Mumford El- 
drea justified the judgment after its recovery as being hpnafidt^ 
was, of itself, sufficient evidence of collusion between the par- 
ties, and brought the case within the statute, without other 
proof of his knowledge of the judgment, or consent to its recov- 
ery. 

It has not been ureed as a point in the case, that the statute. 
In the latter part of the clause giving the penalty, only men- 
tions ^^bond^ billj nottj coniractf or agrumentj''^ omitting the words, 
^^Mti judgment^ or txtcuiianJ^ A similar omission occurs in 
the 13 Eliz*; and in Meux vs. HtmtlU 4 Eaai^ 1, it was held, 
that the penalty, notwithstanding the omission, attached as 
well upon a covinous judgment as upon a covinous band^ 
Our statute is not a. literal transcript of the enacting clause 
of the 13 Eliz. nor does it contain a like proviso for the pro- 
tection of btma Jide purchasers upon good consideration ; yet 
it has always been considered in substance the same as that act, 
and as subject to the same construction. 

.^dgment for the plaintiff affirmed. 

Hall, Bmneti, and PhitUhas Smith, for the plaintiff. 
Morrill, Church, and John Phelps, for the defendant. 
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JoSBt>B Myers vs. ThOKAA BrOWNSLL. Smuington, 

FobraarT, 

[Su 1 D. Chip. Rep. 448.] iw7. 

A pATly, to eDtitle hinsolf to a new trial oo the ground of newly diaoovered evideneo, most show 
(by affidaviu,) that the OTidcDce has been discovered since the trial, that no lathes are imputa- 
ble to him, and that the testimony is matoriaL 

And althoiqfa a new uial will not be granted on the discovery of new evidenee merely enmvlfttive, 
and whieh may still loaTe the cause donbtftU ; yet, though it ho to a material point itftrt Zt^fc- 
Udf if it pbee the point beyond donbt, whieh was before left doobtflil, so that it is apparent in- 
JQstice has been done, a new trial will be granted. 

All applications for new trials, for this ennse, are addressed to the somid discretion of the Court 

PETITION by the plaintiff for a new trial, on the ground of 
newly discovered evidence. The case was argued by Bmneii^ 
for the plaintifi^ and by Sheldon and RMnsm^ for the defend* 
ant. ' 

The facts developed on the hearing, necessary to a proper 
understanding of the case, will sufficiently appear in the follow- * 

ing opinion of the Courts which was pronounced by 

Prentiss, J* This is a petition, founded on new discovered 
evidence, and brought pursuant to the statute, after judgment, 
for a new trial in an action of ejectment for certain lands in 
PoonaL Both parties claimed title to the lands under Samud 
Card. The plaintiff derived title from the levy of an execu- 
tion, issued on a judgment rendered in a suit in his favour, and 
against Card^ in which the lands were attached on the 15th of 
November, 1820. The defendant's title was derived from a 
mortgage deed from Card to him, dated March 3d, 1817, and 
lodged in tbfe town clerk's office the same day, on which were 
endorsed, under the signature of the town clerk, the words-— ^ 

'^Received in the office, to be recorded when thereto directed, 
March 3d, 1817,'' but which was not recorded until August^ 
1821. Tiie question on the trial, was, which was entiti^ to 
priority, the defendant's mortgage or the plaintiff's attachment. 
As the mortgage was not recorded until after the attachment, 
the attachment would have priority, unless the record of the 
mortgage would have relation to the time the deed was lodfi[ed 
in the town clerk's office, which could not be, unless it was left 
to be recorded, or, rather, if it was lodged, with directions not 
to record it until further orders. The only material fact in 
issue, therefore, was, whether the deed was lodged with the 
town clerk for the purpose of being recorded, or with direc- 
tions not to record it until further orders. 

Thomas Bannister^ the town clerk, testified, on the part of 
the plaintiff, that the defendant and Card came to his house to- 
gether, on the 3d of March, 1817, when the defendant present- i 
ed to him the mortgage deed, and requested him to file it for ^ 
record, but not to record it until further orders ; that the de- 
fendant and Card both requested him not to mention the cir- 
cumstance to any one, but to lodge the deed away from the 
rest of his office papers, and if any one should call to inquire 
respecting it, to refer them to the records, that it might not be 
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^tSSmu^ known to Card's creditors ; that he complied with the request^ 
18*7.'^* and lodged the deed in another room with bis private papers^ 
where it remained until August, 1821, when he was directed 
by the defendant, for the first time, to record it ; that when the 
deed was handed him, he filed it for record in the usual way, 
and a year or two afterwards, he wrote on the deed ''not to be 
recorded until directed,^' which words were added to prevent 
bis recording the deed by mistake until he was directed. On 
the part of the defendant, Samuel Card and Mumford Eldred 
testified, that they went with the defendant to the town clerk's 
office, at the time the mortgage was left there, and that the 
deed was lodged in the usual way for record, and not with di- 
rections not to record it until further orders. Four witnesses 
testified that the character of Mumford Eldred for truth was 
bad. On this testimony, which appears to be all the material 
testimony given on the trial, the jury returned a verdict for the 
defendant. 

Since the trial, the plaintifif, as he alleges, has discovered the 
testimony of Samuel Wright^ and on his testimony the applica- 
tion for a new trial is founded, Wright testifies, that, in Feb- 
ruary, 1821, the day before the defendant bought and took a 
deed of Card's farm, the defendant told him that he was bail 
for Card to the bank of Troy, and to others, to a considerable 
amount, probably }4000 in the whole ; that Card bad gone off, 
and he was fearful he should sufier a loss, unless be could get 
secured on Card's farm ; that several years previous to that 
time he had taken a mortgage deed from Card for his security, 
and carried it to the town clerk, and had it filed for record, 
but did not direct to have it recorded, but at Card's request, 
he consented to have it lodged away, for Card was some in 
debt, and was fearful it would hurt his credit, and stop him in 
his droving business; that there was talk of taking up the 
mortgage in six months, and making a different arrangement, 
but he had neglected to do it, thinking that he and Card should 
trade for the farm, and had never got the mortgage recorded, 
and he was fearful it was lost, or that Card had taken it up, 
and he did not know but by his consent, that the defendant 
concluded to go that night and find Card, and get a deed of his 
farm, which he afterwards said he had got, but had to give more 
for the farm than it was worth, but could do no better ; and that 
the defendant also said he had got security from Card and his 
sons against the claim or attachment of the plaintifi*. 

To entitle a party to a new trial on the ground of new dis- 
covered evidence, it must appear, that the evidence has been 
discovered since the trial, that no laches is imputable to the 
party, and that the testimony is material. The plaintiff swears 
that the testimony of Wrlgnt was wholly unknown to him at 
the time of the trial, and Wright himself says, that the facta 
within his knowledge were not communicated by him to any 
one until after the trial. The evidence, therefore, appears to 
be new discovered, and we see no ground for imputing laches 
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to the. plailitiS: With respect to the materiality of the (esti- ^|*f^*> 
mony, there appears to be as little doubt. It is testimony to lasr. * 
the declarations of the defendant himself as to the manner in 
which the mortgage was lodged In the town clerk's office, and 
the purposes and objects for which it was left there. It is ob-^ 
jected, nowever, that the testimony is merely cumulative, and 
is, therefore, no ground for a new triaL It is true, as a gene- 
ral riil^^ that a new trial will not be granted for the discovery 
of cumulative fiicts and circumstances, relating to the same tnat- 
ter, which was principally controverted at the former trials 
It has been well observed, that it often happens that neither of 
the parties know of all the persons who may be acquainted with 
some of the circumstances relating to the point in controversy, 
and if suggestions of this sort were listened to, there would he 
no end to litigation. But this rule must be taken in its proper 
sense, and is not to be understood as precluding a new trial in 
every case, where the new testimony relates to a point contested 
on the former trial; for if it were so, a new trial could seldom 
if ever be granted in any case. The rule, when properly ap« 
plied, is a salutary guide to the discretion of the court; and 
where the testimony is strictly cumulative, and merely increas- 
es the weight of evidence, leaving the cause still in doubt, a 
new trial will not be granted. But when the point was left 
doubtful by the testimony on the former trial, and the new dis- 
covered testimony will remove all doubt, or it is apparent that 
injustice has been done, it is certainly reasonable, and violates 
no rule, to grant a new trial. Indeed, every application for ^ 
new trial is addressed to the sound discretion of the Court ; 
and though the law has prescribed general rules for the regula- 
tion of this discretion, yet eadi application, after all, must de- 
pend, in a great measure, on the particular circumstances of 
the case. In Lister vs. MundtUi 1 JBo$. ^ Put* 437, the court 
observed, that though it was unusual to grant a new trial on ev- 
idence contradicting the testimony on which the verdict had 
proceeded, discovered after the trial, yet, as the facts on which 
two of the witnesses had founded themselves at the trial, were 
falsified by the affidavits produced, they thought it afforded a 
sufficient ground for a new trial. The new discovered testimo- 
ny in the present case relates to the saiiie fact controverted on 
the former trial ; but it is very obvious, that if the witness is to 
be credited, it is testimony of a very conclusive character. 
The mortgage, it appears, lay in the town clerk's office more 
than four years before it was recorded, without any inquiry' be- 
ing made by the defendant' respecting it ; and from thi^ met a 
presumption arises, that it was hot intended that it should be 
recorded. The town clerk swore unequiVofcally thiitthe diif^c- 
tions were not to record it, and his testimony was corroborM&f 
by his certificate oh the deed. Card and Eldred sWore that 
the deed was left in the usual way to be recorded ; bbt Ci^i^ 
who was the grantor, from his sitOatlon, ^nct Specially rjt & 
fraud was intended, cannot be regarded as an entifel^ lAdimfr- 

52 
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^S^nSn^ ^^^ witness ; and Eldrtd, it appears, was effectually impeached 
1887. ' on the trial. The new discovered testimony shows that the 
defendant explicitly declared, that the deed was left with di^ 
rections not to record it, and the reasons why sach directions 
were given. Although testimony as to the declarations or ad* 
missions of a partv, is in general to be weighed with caution^ 
yet, when the declarations appear to have been understanding- 
ly made, and are satisfactorily proved, they are strong evidence 
against him. The testimony does not relate to mere detached 
parts of a conversation, or loose accidental declarations, but 
gives a clear account of a full and connected conversation on the 
subject of the deed, disclosing all the circumstances attending 
it, and if believed, must be decisive of the case. No objection 
is made to the credibility of the witness, and, on the whole» 
we think that a new trial ought to be granted. 

New trial granted. 

Blackmer and HaU, and M. L. Bennett^ for the plaintiff. 

D. Robinson Jr. D. Sheldon^ and 0. C Merrill^ for the de- 
fendant. 



iTfKiitfifMfi, Joshua Munrox vs. Stxbbins Wilbridoe, Ebenizkr Wai^- 
^i%7' BRIDGE, Samuel House, Pavl Cornell and William Rich- 
ards* 

It tMM held— ^Tlal one of Mveral mortga^^s of UDdivided interetu In the aama land, and wlio havo 
aover bem in po n i M ion or forecloied their mort|ragM, ean taatain a petitioa for partitioa against 
the otbin ; tnd tfaftt Uw mortgagor or hit aMigaMs, bolng in poanMioo, havo no right, aa toeh^ 
to oppoM MMb partition. 

THIS was a petition for partition of lands in Bmninglon^ 
The defendants pleaded, That the petitioner had no title, &c. 
on which issue was joined. On the trial of this issue, by a ju- 
ry, at the February term of this Court, 1823, the petitioner of- 
fered the following evidence, which was admitted. 

1. Mosts Sogers deed to Joshua Munroe^ dated the 18tb day 
of February, 1806, of one undivided equal fourth part of the 
premises ; consideration, {1040. 

The copy of a bond of defeasance, given the same day, con- 
ditioned, that on payment of said sum, on the 1st day of Sep- 
tember, 1806| by Moses Sage, the obligee should re-convey. 

2* Moses Sage's deed of mortgage to Samuel House, dated 
the 27th July, 1803, of one fourth part ; consideration, ^1200. 

3* Moses Sage^s deed of mortgage to Cornell fy Richards^ 
dated 29th January, 1808, of one undivided fifth part; consid- 
eration, J900. 

4. Hoses Sage's deed to Moses Sage^ Jr. dated May 9, 181 1, 
of the whole premises, for^5820. , 

5^ Moses Sage Jr.'s qiiit-claim deed to Ehenezer Walhrxdge^ 
dated May.^^' 1814, for {600 ; and possession followed this deed. 
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6. Ebeneser Walbridge'fl deed to Stebbins Wklhri^e, of one ^Jj;;*'**^ 
half, and a mortgage back. iS^* 

7. Ebenezer Walbridgc's deed to Oustavu$ Walbri^e^ of v^^v^^^ 
the mother half, and a mortgage back. ^ ^^^ 

The Court decided that the petitioner, having the right of Waibrfdni 
t» mortgt^u onlj, and never having been in the actual possatum *^'* 
of the land, nor foreclosed his mortgage, could not sustain his 
petition for partition, the defendants being in possession ad* 
verse to the petitioner. 

Whereupon the petitioner became non-suit, with leave to 
move to set aside the non-suit. 

The cause then came before the Court, on a motion to set 
aside the non-suit, and for a new trial. This motion was argu- 
ed at great length, last term, by Rohinsan and Bennett^ for ttie 
petitioner, and bj Church and Langdouj for the petitionees. 

At the present term, Hutcbimson, J. delivered the following 
opinion, in which Rovck, Justice, concurred* 

Munrot brought his writ of partition, and on trial, after testi* 
mony adduced or agreed on both sides, the Court expressed an 
opinion, in consequence of which a non-suit was entered ; and 
a motion to set aside the non-suit was argued last term, and the 
Court not being perfectly agreed, it has lain for consideration 
till now.— And the opinion now to be given is that of a majori* 
ty of the Court, Judge Prentisi incKning the other way. 

The case allowed by the judges, states the testimony of title 
on which the decision was predicated at the jury trial. The 
plea is, that the petitioner had no title whatever in the prem« 
ises. It would seem, that showing any title would support the 
issue on the part of Munroe. The title shown by him, and by 
all the petitionees except the three Walbridges, was that of 
mortgagees of Moses Sage, after condition broken. The title 
shown in the three Walbridges was under Moses Sage, the 
mortgagor, and of a later date than that of the mortgagees ; and 
the case states that possession followed the deed from Sage to 
the Walbridges. 

Upon such testimony, the Court decided that the petitioner 
had no right to a partition ; and seem to have assigned as a 
reason, that he had never been in actual possession, nor fore- 
closed the equity of redemption ; and also add, ^^the defendanta 
being in adverse to the petitioner.*' This suggestion, that the 
defendants were in adverse to the petitioner, seems not sup- 
ported by the facts stated. A mortgagor and those claiming 
under him, are never considered as holding adverse to the 
mortgagee or mortgagees, unless, by lapse of time and exclu* 
sive possession, without a call for the payment of principal or 
interest, a foundation is laid for the presumption, that the mort- 
gagee's title is extinguished. 

Two questions fairly arise in this case. 

1st. Whether mortgagees have a right to a partition as among 
themselves ? 
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%mK"* ^* Hf^Te the mortg&goni as such, wj right to intetfere to 
ma, '^ prevent such partition^ after failare to paj the morigage moaej^ 
aod without payiog it as the mode of interference t 

la relation to the first point, it has been urged in argument^ 
VftHnidfi that mortgagees have oolj a chattel interest, and none have a 
jright to a partition bat tenants of the Ireehold-^And a distinc- 
tion has been noticed between the sight to a partition at com* 
mon law, and one hj the statutes of England. The eases in 
general that hare been cited against the petitioner, or cases in 
which partition was refused, are tenancies less than fireehold^ 
If there should be a partition of lands occupied by tenants for 
years, it should be among the landlords ; such tenants can have 
no interest in it. We think it no improper construction of our 
statute, to consider it broad enough to comprise all the cases in 
which a partition is allowed at common law, and by virtue of 
the English statutes. The language of our statute is, *'that any 
. person or persons having or holding, or who may hereafter 
have or hold, any lands, tenements or hereditaments, with oth- 
ers, as joint tenants, tenants in common, or coparceners, by pe- 
tition," &x. This must include all who, by the nature of their 
title, ought to have partition. 

IThat, then, is the title of mortgagees after condition broken t 
It is a conditional fee*-a fee liable to be divested by payment 
of the mortgage money* They have a right to possession by 
statute ; they can maintain ejectment against the mortgagor, or 
any claiming under him; they may be in actual possession. 
In such case there could not oe much doubt of their right to 
partition. Just so if the premises are wholly vacant They 
would then hold in law, or have legal seizin. They might be 
sure the lands never would be redeemed, and wish to take pos- 
session, but would rather possess in severalty : this they might 
do by agreement, should they be able to agree. If one would 
not agree, may not the others compel a partition t They should 
have power so to do. So, if they possess by a tenant or tenr- 
ants. 

What right, then, has the mortgagor to neglect or refuse to 
redeem, and yet interfere to dppose this partition f It is imma- 
terial to him whether they possess in severalty or in common. 
He has no right to hold against them before redemption. And 
if they choose to be at the expense of a partition, it eoes for 
nothing when he has redeemed. If they would foreclose the 
equity of redemption, they ought all to join in a bill for that 

Sorpose, if their debt be joint ; but not so if they have several 
istinct mortgages for several debts, as in the present case* 
Those claiming a particular mortgage should pursue separately, 
whether before or after partition. 

This petitioner has a right to maintain ejectment against the 
other mortgagees, to be let in as tenant in common with them ^ 
and there appears no good reason why he may not have parti- 
tion and take his fourth part in severalty. It appears by the 
case that all the other mortgagees are willing for this, and for 
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aught appears, are wi^biiig for it; and ftqse who. have no ^f |j ^ i y » 
rights in common with them, have no right to oppose. idnr. 

, The non-suit must be set aside, and a new trial be granted. 

Leave was given the defendants to alter their plea, within 
three weeks, furnishing the petitioner with a copy. ^^^ 

PacNTisa, J* disiwiimte. He said, that to Sustain the peti* 
tion in this case, was indulging the mortgagees in a rewj useless 
proceeding — That he had made up his mind at the laal term, 
that the non-suit oqght not to be set aside, and he bad seen no 
reason to aker his opinioa. 

SKiimR, Ch. J. having been of counsel, did not sit in the 
cause. 

JD. Robinson^ Jr. and MUo L. BmiHtt^SoT the petitioner. 

Daniel Church and C Langdan^ for the petitionees. 



NaTHANIIL ALSXAVDlSa V$* JOBN L. WiLlfORTH. 

Mddr^Tktt Um oniMieD ortte inHitl lettoi ofa middle name, ^ ili» appoilKmiit of ^ JuKkt oC 
the pMoe^ WM an Inunaterial Tftiianee, and U« Jqiticf mif ht %rtll ofBeiut JinUi mek if pQfa^ 



MM, BbD-^That if It ware friiMfkci§ othenrSie, pare! taetlnony wae adnieeible to explain tlie 
variaBoe,aad ■!»« that tlMmaa aotlaf ondei theappeiatiMlit waa tte eaaa man iaftcnded bj it 



THIS was an action of trespass, for an assault and arrest un* 
der process signed bj the defendant, in 1826, as a justice of the 
peace in Stan^ard^ in the county of Btnnmgion^ by the name of 
John L. Wilmorth, Plea, not guilty. 

On the trial below, the plaintiff showed^ by a certified copy 
of record from the office oi the Secretary of State, and by the 
journal of the General Assemblv, that, at the October session 
of the Legislature, in 1835, John Wilmorth^ of Stamford, was 
appointed a justice of the peace for the county of Bmwiglon ; 
but it did not appear therefrom ttot any person was appointed 
by the name of JtJin L. IFiiinior(A» 

The defendant then offered evidence tending to show, that 
there was no man residing in Stamford by the name of Wil- 
morth, but himself; that he was as well known by the name of 
John ffilmorA as by that of John L* Wilmorth ; and also« to 
show, by the representative from Stamford, that he was the man 
intended, and designated in the appointment by the name of 
John WUmorth. 

This evidence, though objected to by the plaintiff^ was ad* 
mitted by the court ; and the jury returned a verdict for the 
defendant. Exceptions being filed and allowed, the case new 
came before this Court, on a motion by the plaintiff for a new^ 
trial, founded on the exceptions. 

J. Stark and W. C. BradUj/^ for the plaintiff. 

H, Evir$tt^ for the defendants 
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The opinion of (he Court was proiioa&ted by 

Prentiss, J. On the trial of this action, the only matter in 
issue was, whether the defendant, in the year 1825, was a jus- 
tice of the peace within and for the county of Bennington^ and 
consequently had competent authority, as such, to issue the writ 
of attachment, by virtue of which the plaintiff was arrested and 
imprisoned. From the records of the Secretary of State, and 
the journals of the General Assembly, it appeared, that John 
Wilntorth^ of Stamford^ was appointed a justice of the peace for 
the county of Bennington^ for the year 1825 ; but the records 
and journals of the appointment of justices did not contain the 
name otJohn L. Wilmorth^ by which name the defendant issued 
the writ against the plaintiff, and is sued in the present action. 
The defendant offered to prove, that at the time of the appoint- 
ment, there was no man in Stamford by the name of Wilmorth^ 
except himself; and that he was then known as well by the 
n^me of John Wilmorth as of John L. Wilmorlh. This evidence 
was objected to by the plaintiff, but admitted by the court; 
and the only question is, whether the evidence was admissible. 

The plaintiff relies upon the case of The Commonwealth vs. 
Perkins, 1 Pick. Rep. 388, and the case of The Commonwealth vs. 
Hall, 3 Pick. Rep. 362, as in point, and decisive, that the evi- 
dence was inadmissible* The first mentioned case was an in- 
dictment against the defendant, by the name of Thomas Perkins, 
who pleaded in abatement that his name was Thomas Hopkins 
Perkins; and on demurrer to the plea, the indictment was 
quashed. The other was a decision upon a certiorari. The 
case was, Charles Jones Hall was fined by a justice of the peace 
for neglecting to perform military duty, on being duly enrolled 
and notified. The proceedings being certified to the supreme 
court, it appeared, on inspection, that Charles Hall was enroll* 
ed ; and the court decided, that Charles Hall and Charles Jones 
Hall were different persons, and quashed the proceedings. 
The first decision, it is to be noticed, was on demurrer to a 
plea in abatement, and the second on certiorari ; and the de« 
cisions, taken in their utmost extent, would seem merely to es- 
tablish the principle, that the names in the respective cases 
were prihta facie to be deemed different, and to designate dif- 
ferent persons. If there had been a replication in the first 
case, and It had appeared in the second, that the party was 
known and called as well by the one name as the other, the 
judgment of the court would probably have been different in 
both cases. {Oould vs. Barnes, 3 Taunt. 504.— Co/e vs. Hind- 
son, 6 T. Rep. 204.— Pe^rtc vs. Woodworth, 3 Caines^ Rep. 219.) 

But it has been determined, that an initial letter between 
the christian and surname of a party, is no part of the name, 
and the omission of it is not a misnomer or variance. In 
Franklin vs. Talmage, b Johns. Rep. 84, the plaintiff declared in 
trespass quart cknman /regit, by the name of William Robinson, 
and in the deed under which he claimed title, he was named 
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William T. Robinson ; aod it was held, that the letter T. form- 
ed DO part of the name, and the variance was immaterial, and 
did not affect the grant. The court observed, that it was per- 
iectlj competent for the plaintiff to have shown, if necessary, 
that he was known as well with, as without the insertion of the 
letter T* in the middle of his- name ; but even that was not requi- 
site in the first instance, nor unless made necessary by testimo- 
ny on the part of the defendant. According to this decision, 
which we think is good law, the evidence given by the defend- 
ant in the present case was altogether unnecessary \ for the 
omission of the initial letter between the christian and surname, 
the name in the appointment being otherwise right, was not a 
material variance, and did not make it a different name* But, 
admitting it to be prima facit otherwise, the evidence which 
I was given was undoubtedly admissible, and sufficiently explain- 
ed the variance. The journals of the General Assembly con- 
tained a description, connected with the name, which, with the 
other evidence, clearly ascertained that the defendant was the 
person named and intended in the appointment. The journals 
showed that the appointment was of John Wilmorth^ of Slant* 
ford; and the other evidence showed, not only that there was 
no person in Stamford, except the defendant, of the name of 
Wilmorth^ but that the defendant was known and called, as well 
by the name of John, as of J(Ji,n Xi. Surely, as it did not ap* 
pear that any other person set up a title to the office under the 
name in the appointment, the evidence, if any evidence was 
necessary, afforded all the certainty that the law could require ; 
and we entertain no doubt, that the judgment of the court be- 
low was right, and ought to be affirmed. 

Judgment affirmed. 
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John S. Fullbrton vs. James Mick. 

A notiea of apscial matten in l>ar to be given in evidence under the general ieioe, miut contain tbe 
enbetanee (tlwagk not tlie formality,) of a good plea in bar, or it will be defbctive, and eTidenoe 
cannot be given oader it. 

An ofieer having legal proeeee againet the goodt of one, nuty enter the eteiv of a third pereon, 
where the goods are, for the pnrpoae of ezaeuting such pRMeei, and nftay even break open the 
doOT, if refowd adnittanee on request, and may remain there long enongh to leize, aecure and in* 
ventory such goods ; but he cannot take exclusive possession of the store of such third person, 
«r eject him therefrom, with a view to the seeority o» custody of meb goods there. Theogfa, if 
the owner of such store resist er oppose Urn, be nay we whalevet fttti^ m neeseary to taaUa 
him to perform his duty. 

MOTION by the defendant for a new trial, founded on ex- 
ceptions taken at the trial below. 

The trespass charged in the declaration, was for assaulting 
and beatine the plaintiff, and expeQijug him from, and keeping 
him put ofhis store. The notice of special matter to be given 
in' evidence under the general issue, stated, that the defendant,' 



WiitdUm, 



41 1 CASES IN THE BUPABHE COURT 

n^JSHT" ^ <l«put7 sheriflT, bad in his hands a writ of attachment, in fa* 

i8»^' vour of Caltb Oarjkld against Thomas K. Qrten^ by virtue of 

<^^^\r^^ which he attached the goods in the store mentioned in the de- 

FuiiMton claration, as the property of Green ; and in the execution of 
MteL the writ, and in oraer to keep and retain possession of the 
goods in the store, he gently laid hands upon the plaintiff^ and 
put him out of the store, &c. After the plaintiff had proved, 
that the defendant came into the store, took hold of him, and 
pat and kept him out of the store, the defendant oflered to 
prove the facts stated in the notice, and that when he had made 
the attachment, he requested the plaintiff to leave the store, 
but the plaintiff refiised, and opposed him when he attempted 
to put him out. The court excluded the evidence thus offered ; 
and the question here was, whether the evidence was improp- 
erly rejected. 

ff. Evtrttti in support of the motion. 
W. C BradUijf^ contra. 

Prbhtiss, J. after stating the fiicts as above, delivered the 
following opinion of the Court. 

It is to be observed, that the notice does not state, that the 

Slaintiff resisted or molested the defendant in the execution of 
is dutv, in attaching or securing the goods ; and without such 
allegation, the notice was clearly defective. The statute, au- 
thorizing special matter to be given in evidence under the gen- 
eral issue, with notice, was intended to dispense with the for- 
mality and prolixity of special pleading ; but it has always been 
held, that the notice, nevertheless, must contain the substance 
of a good plea in bar, and be a sufficient answer io the matter 
proved by the plaintiff, or evidence cannot be given under it. 

But, waiving all objection arising out of the insufficiency of 
the notice, we think that the matter offered to be proved by 
the defendant formed no defence to the action, and on that 
ground the evidence was inadmissible. It appeared that the 
plaintiff was in the possession and occupancy of the store, and 
although, if the gooas were the property of Green, the defend- 
ant had a right to enter the store for the purpose of attaching 
them, and even to break open the door, if he was refused ad- 
mittance on request, yet he had no right to lay violent hands 
upon the plaintiff, and forcibly expel him from the store. The 
defendant might undoubtedly have remained in the store long 
enough, and have done whatever was necessary, to enable him 
to execute the writ, and secure the goods by taking and remov- 
ing them ; but he could not take entire possession of the store, 
and expel the plaintiff from it. Indeed, if he bad continued in 
the storci longer than was necessary to secure ai^d remove the 
goods, he would be liable as a trespasser. If the plaintiff, al- 
though the occupant of the store, and having the right of pos- 
sessiotK had resisted or obfttructed the defendant in the execd- 
tl,on of the writ, the defendant, no doubt, would hat^e been jus- 
tified in laying hands upon the plaintiff, and using whatever 
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force was oecesaaiy to enable him to proceed ia the perform- ^j^^ 
ance of his dutj. But the evidence offered did not show any — ^' 
attempt by the plaintiff to resist or impede the defendant in 
the execution of bis duty, but merely that the plaintiff refused 
to go out of the store, when ordered by the defendant, and op- 
t>o^ the defendant when he attempted to force him out. It 
is very clear, that the facts offered to be proved were no justi- 
fication of the trespass complained of, and the evidence, there^ 
€ore, was properly excluded. 

Judgment aflSrgied. 



ZzKXn PoutBR and Chauncky Porter vs. Ira StRWARt. 

Vbe fiiM of pttfom^uioe of a condition prtoedmit in n dMd cannot bo onkrgod by parol a^ reenerft, 
9-0 aa that an aotloa cap bo maintained on Um deed. 

To wiinfft i n an action upon a deed containing conditiolM pfocodent, perfonnaaee themtf mnct be 
a-Tcned aecotding to the ttipulation in the deed, and muat be proved as laid. 

Admitted, arpundo^ That where there ii a corenant to perform a certain thing at a certain timOi 
if performliote of another thhag, or a performaace at a dif!brent time, be accepted in lien of the 
dlliar, it ia an answer to aa action for the non-porformanco of the thing atipolatod. The disUac* 
ta<m ia^ betwoen pleading the matter aa a deftnco, and making it the ground of an action. 

iRA STEWART was attached to answer unto the plaintiffs. 
in a plea that he render unto them the sum of five thousand 
dollars, current money of the United States, which he owes to, 
tind unjustly detains irom them ; for that, whereas, the said Ira^ 
heretofore, to wit, at, &c. on the 5th day of October, 1821, by 
his certain writing, obligatory, signed with his hand, and sealed 
with his seal, and ready in court here to be produced, the date 
whereof is the day and year aforesaid, acknowledged himself to 
he held and firmly bound unto the said Zerah and Chauncty^ in 
the said sum of five thousand dollars, above demanded, to be 
paid to the said Zerah and Chauncey, when he the said Ira 
should he thereto afterwards requested ; which said writing ob» 
ligatory was and is subject to a certain condition thereunder 
written, whereby, after reciting to the effect following, to wit, 
— ^That whereas, the said Ira had that day sold to the said Ze- 
rah and Chauncey his oil-mill, situated in Wej/hrtdge^ in said 
county, with the land and water privileges pertaining to the 
same, as described in a deed from Hutdah Bell and Jmn Sim- 
fnons^ administrators of Dennis Bell, deceased, to him of the 
same, for the consideration of three thousand dollars, and had 
iah<en their notes for the same, including the interest, as fol- 
lows, to wit : one note for the sum of four hundred and fifty 
dollars, payable on the first day of May, 18S2; one note for four 
hundred and fifty dollars, payable first day of May, 1823; [and 
so on, describing five other notes,] and had agreed to give to 
said Zerah and Chauncey a warrantee deed of the said premis- 
es, with the usual covenants, on their payment to him of the 
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£!l!^,' sums contained in the two notes first above specified, accord^ 



iog to tiie tenure of the same, and aho on their executing to him 
the said Ira a mortga|;e deed of the same premises, duly and le- 
^^^'J^ ^ gdllj authenticated, for the securitj of the payment of the re- 
Bt*^ maining notes above specified r according to the same, it was 
provided and agreed, that if the said Ira, on the payment of 
the two first notes above specified, according to the tenure of 
the same, and on the executing of a mortgage deed bj the said 
Zerah and Chauncev to the said Ira, dulj authenticated, and 
ready to deliver to the said Ira, for the securing the payment 
of the remainder of said notes above specified, should, at the 
same time, have in readiness a warrantee deed of the said prem- 
ises from him the said Ira to the said Zerah and Chauncey 
- Porter, and should deliver the same to the said Zerah and 
Chauncey, in exchange for the said mortgage deed, then the said 
obligation should be void ; otherwise, to oe and remain in full 
force and virtue. And the said Zerah and Chauncey aver, that 
afterwards, to wit, at Middlebury aforesaid, on the first dav of 
May, A. D. 1 822, they paid the said note first above specified, 
and on the first day of May, A. D. 1623, they paid the said 
second note above specified, according to the tenure of the 
said notes, and to the acceptance of tM said Ira, and took up 
the said notes ; and afterwards, to wit, at Middlebury, afore* 
said, on the day and year last aforesaid, offered and tendered 
to the said Ira their mortgage deed of the said premises for the 
securing tne payment of tne other said notes that remained un- 
paid, which said deed, duly executed,, they then and there had 
ready to deliver to the said Ira, and then and there demanded 
of the said Ira a warrantee deed of the said premises, from the 
said Ira to the said Zerah and Chauncey, in exchange for said 
n^ortgage deed ; but the said Ira then and there wholly neg- 
lected and refused to receive the said mortgage deed of the 
said Zerah and Chauncey, and wholly refused and neglected to 
have in readiness, or to deliver a warrantee deed oi the said 

E remises to the said Zerah and Chauncey :— whereby an action 
ath accrued to the said Zerah and Chauncey, to have and de- 
mand of and from the said Ira, the said sum of five thousand 
dollars above demanded ;— yet, the said Ira, although often re- 
quested so to do, hath not as yet paid the said sum of five thou- 
sand dollars, above demanded, nor any part thereof, but so to 
do hath hitherto wholly refused, and still doth refuse. Jld 
damnum^ fyc. 

To this declaration the defendant pleaded non est factum^ with 
the following notice :— And the said Ira, according to the statute 
in such case made and provided, hereby gives notice to the 

idaintifib, that in the trial of said cause, he shall rely on the 
bllowing facts, of which he shall offer evidence to the jury, to 
wit : that the note first described in the plaintiffs' declaration, 
for the sum of 450 dollars, payable on the 1st day of May, A. 
p, 1823, was not paid to him tne defendant on that day, accord- 
ing to the tenor of said note, nor until long after that day, to 
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wit, until the first daj of June, A. D. 1 833 ; and that the said ^^ ^^ 
note secondlj described in the plaintiffs' declaration, for the * Jan.' 
sum of 4S0 dollars, and pajable on the 1st day of May, A. D. v^-v^^m^ 
1 8S3, was not paid to him the defendant on the said Ist day of ^^^"^^J^ *^ 
May, A. D. 182S, according to the tenor of said note, nor for 
a long time afterwards, nor until after the 1st day of May, A« 
D* 1824, when the said note thirdly above described in the 
plaintifi' declaration, for the sum of 619 dollars, became due 
and payable, nor until loi^ afterwards, to wit, the 10th day of 
October, 1834 ; and that on the 1st day of May, A. D. 1834, 
when the third note in the plaintiffi' declaration described, had 
become due and payable, and a part of the said note secondly 
in the plaintiffi* declaration described, which became due on 
the 1st day of May, A. D. 1833, being flien due and unpaid to 
him the defendant, and the defendant being then about to pro- 
ceed against the said Zerah and Chauncey by process of law, 
to recover possession of said oiKmill, as he lawrally miffht, the 
said Zerah and Chauncey then and there proposed to him the 
defendant, that if he would forbear to proceed at law for the 
recovery of the possession of said oil-mill, and would permit 
them, the said Zerah and Chauncey, to have the quiet posses* 
si on of said oil-mill for the term of one year from the said 1st 
day of May, A. D» 1834, and would extend the time of pavment 
of said note for 619 dollars^ which had then become due on 
said 1st day of May, A. D. 1634, the one half of said note until 
the 1st day of October, A. D. 1834, and the other half until the 
1st day of May, 1835, they would procure the signature ofEK* 
jah Branch with themselves, as security for the amount of said 
note for 619 dollars, then become due, as aforesaid, and would 
secure by some good signer the balance of said note then un- 
paid which became due on the Ist day of May, A. D. 1833; 
which proposition was then and there accepted by him the de- 
fendant, and he did forbear to proceed at law for the recovery 
of possession of said oil-mill, and did then and there agree to 
permit the said Zerah and Chauncey to have the quiet posses- 
sion of said oil-mill for the term ot one year from the said 1st 
day of May, A. D. 1834, and did then and there extend the 
time of payment of said note for 619 dollars, then due as afore- 
said, the one half of said note until the Ist day of October last 
past, and the other half until the 1st day of May, A. D« 183$, 
and the said Zerah and Chauncey did then and there procure 
the signature of said Elijah Branch, as security as aforesaid, 
with them for the amount of the said note for 619 dollarsi then 
due as aforesaid, and payable as aforesaid, and did then and 
there take up their said note last mentioned, and did then and 
there procure security to the acceptance of him the defendant, 
for the balance of said second note, due on the 1st day of May, 
A. D. 1833, and then unpaid to him the defendant, as sdbre- 
said, and the said Chauncey and Zerah have thence hitherto 
bad the quiet possession of said oil-mill. 
On the trial in the county court, the plaintiffs, in support of 
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'^S^ the issue on their part, offered in evidence the bond describeci 
laaa * in their declaration, the dae execution whereof was admitted 
^-^^v*^^ by the defendant. It was also conceded by the defendant, 
^^f • •^' that, on the 35th day of September, 1824, the plaintiffs tender- 
ed to the defendant a mortgage deed, duly executed^ of the 
premises described in the condition of said bond, and condition** 
ed for the payment of the residue of the notes described in the 
condition of said bond, then nnpaid, and demanded a deed of 
said premises as provided for in said bond, which the defendant 
refused to give* 

The plaintiffs then offered, in evidence of the payment of the 
two notes first described in said condition, the notes themselves, 
with snndry endorsements thereon, which endorsements wer& 
admitted to be in the proper hand writing of the defendant. 

To this evidence the defendant objected, and the same wa» 
rejected by the court. 

The plaintiffs then offered the said notes, together with evF- 
dence of an agreement between the parties at the time of tak- 
ing up the said two first notes, by which the time of payment 
of the other notes in the said condition specified was extended 
one year.— This evidence was also rejected by the court. 

Verdict and judgment for the defendant. 

To the decisions of the conrt rejecting the evidence so offer* 
ed, the plaintiffs excepted, whiclTexceptions were duly certifi- 
ed to this Court ; and the cause now came before this Court 
on a motion to reverse the said judgment, and for a new trials 
founded on the exceptions aforesaid. 

Bales^ in support of the motion. The question is not whcth* 
er the Porters must prove payment of the two first notes, ac- 
cording to the tenor of the bond, in order to bold Stewart oo, 
the bond. This is admitted, and the declaration contains act 
averment accordingly, and proceeds on this supposition. 

Neither is the question, whether a bond with penalty not 
forfeited according to the terms of it, can be set up by some 
new parol contract. 

The question is, what, as between the parties, is conclusive 
evidence of payment of the two first notes ^'according to their 
tenor ;'^ and if such acts are proved as would in law and reason 
preclude Mr. Stewart from denying their payment according to 
their tenor, all the consequences follow that would result from 
payment precisely at the time stated in the notes — as between 
them it is payment at the time, though received after the time. 

If the notes were not paid according to the contract of which 
they were evidence, Stewart might have maintained an action 
upon them after receiving the money ; yet this will not be pre- 
tendedr And what is the reason? Because be receives the 
payment afler the day, as payment ai the day, and is estopped 
from denying that the contract was performed. 

By the terms of the bond, the Porters had a condition prece- 
dent to perform ; this condition precedent was the perform- 



* 



OF THE STATE OP VERMONT. 421 

ance of the contracts evidenced by the notes. If these con- jj^jj^ 
tracts were performed, the condition precedent was performed. isbb. ' 

If there- is any case where a party is to be taken as waiving v^^v-^n^ 
a right, it is when be receives the money on a contract after it '**^/*" *^ 
18 due. The contract is broken by non-payment at the day ; Buwut. 
but the reception of the money afterwards, in itself implies 
and is a waiver of any right to insist on the non-performance 
of the contract. 

The cases cited in the 2 Aik. Rep. Fhieher vs. Baxter^ pag$ 
330-1, by Prentiss. J. though not analogous to this case, carry 
the principle of waiver to an extent altogether beyond what is 
here asked. 

In actions of ejectment,- the lessee is estopped from denying 
the title of his lessor. The plaintiff, to be sure, must recover 
upon the strength of his own title, and he does so because the 
defendant, by entering under him, waives the right of contra* 
dieting his title. 

So also when there is a forfeiture for the non-payment of 
rent, acceptance of the rent subsequently is a waiver of the for- 
feiture, and re-establishes the lease.-—! Saund. 287, Duppa vs. 
Mayo. So in 3 Johns. Rep. Fleminsvs.Oilberij 528, where it 
was the condition of a bond, that the defendant should dis- 
charge a certain mortgage and bond from the records of the 
county, and the defendant had carried the mortgage and bond 
to the plaintiff, and offered to do any thing further required by 
the plaintiff, and was directed by him to leave them with a 
third person. It was holden that the plaintiff waived the right 
of insisting that the bond and mortgage should be discharged 
from the county records. Judge Thompson^ in that case, says— 
The plaintiff ^s conduct can be viewed in no other light than as 
a waiver of a compliance with the condition of the bond, so far 
aa it related to a discharge of the mortgage and bond on re- 
cord ; '^nd I see no Infringement of any rule or principle of 
law, in permitting parol evidence of such waiver. 

[Here the counsel went into a particular examination of the 
case of TAtlle et. al. vs. Holland^ 3 Term R. 590, and came to 
the conclusion, that it was not supported by the case on which 
Lord Kenyon rested his opinion— was opposed to the opinion of 
Buller therein cited, and has been frequently contradicted ; cit- 
ing in support of his conclusion, 1 Johns. Cas. 22, Keating vs. 
Price--^^ Johns. Rep. 528. Fleming vs. Oilkertj and Phillips^ En. 
438.] 

There is a case, said he, in which Lord EHenhorough deliv- 
ered the opinion of the court of king's bench, in 1 Maule if 
Selwyn,p. 21, {Gafffy others vs. Penn^) which is opposed to the 
decision in Litth vs. Holland^ and in principle establishes all 
that we contend for. That was an action on a written eon- 
tract for the sale and delivery of a quantity of bacon, to be de- 
livered at different times, the first quantity by the 20th Aprik 
On the 21st April the first delivery was made and accepted, 
and afterwards the time varied for the delivery of other quan- 
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f^^lj^ titles, some of which were accepted ; but the defendant finally 
^eoB?* refused to receiFe all the quantities originally stipulated for. 
s^^/'^ It was contended, first, on the part of the defendant, that such 
'"^r* ^ ^ contract could not be Taried bj parol, and secondly, that if 
Biwniu the yariation of time constituted a new contract, the statute of 
frauds required it to be in writing, it beine a contract for the 
sale of goods. In delivering the opinion of the court, Lord £i- 
lenborough observed-**^But here what has been done is only in 
performance of the original contract. It is admitted, that there 
was an agreed substitution of other days than those originally 
specified for its performance, still the contract remains.^ Again, 
he says— ^The parties have chosen to take a substituted per- 
formance. It is clear, that neither of them, in the outset, 
thought it necessary to stand on the letter of the agreement, 
for the first delivery was to have taken place on the 20th April, 
and was not made until the Slst^ and yet no objection was then 
taken." That case establishes the principle, that an accept- 
ance of performance after the time stipulated, makes it a per* 
fonnance of the original contract^ which is precisely the ques^ 
tion in this case. That case was decided long after the case in 
3 Term Rep. and by a court equally respectable. 

9. As it respects the pleadings. 

The declaration avers, that '^on the Isi day of May, 183S, 
they paid the said note first above specified, and on the 1st day 
of May, 1833, they paid the said second note above specified, 
according to the tenor of said notes, and to the acceptance of 
the said Ira, and took up the said notes." 

Now, if, according to the case in MauU fy Sdwyn^ the pay-^ 
ment of the money by the Porters on the notes, its acceptance 
by Stewart, and his giving\ip the notes, constituted a payment 
according to the tenor of said notes, (which are the words in 
the bond,) then all these facts being alleged in the decla^(i<te» 
it must be sufficient. And, as these facts constitute a peiforoh* 
ance, at whatever time they may have taken place, either be- 
fore or after the notes became due, it is not necessary that the 
precis^ time when they took place should be truly stated in the 
declaration.— 1 Chitty^s PUadings^ 258-9. 

Again, in pleading, the evidence is not to be alleged, but the 
effect of it. And if the original contract is not altered by a 
substitution of another tinu or place, the original contract must 
of course be declared on. 

It seems, at a very early period, to have been doubted, in 
England, whether payment of a bond after the money bad be- 
eomib due, was a good defence to an action on the bond.^And 
the statute of 4 Anne was passed, authorizing the payment after 
the day to be pleaded in bar. We have no such statute $ bnt 
it will not be pretended, that an action on bond or note could 
be maintained here after the reception of the money-*— nor at 
this day, in England, if no such statute had ever existed. 

In QJu^s Lit. 212, sec* 343, it is expressly laid down, that 
payment before the day, or at another place, is sufficient* The 
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sane doctrine k boMen by (he court in Bureaine vs. Spmild* MdUtm, 
tug, Cro. Car. 284. In Cro. EHz. 1 43, Band vs. iZic^rcbon, ^i^^^ 
the action was debt oh bond— the plea, payment at the day and w^^v^^^y 
place^ and the evidence, payment before the day and at another ^^'^ •^ •^ 
place ;-*the court said, payment before the day is payment at stemt. 
the day. 

These decisions can only be sustained upon the principle, 
that the plaiotifi^ having accepted the substituted penormance 
for that stipulated in &e contract, is precluded trom object- 
lug on this account ; and this principle can never apply with 
more force than when the <Migee of a bond or note has actual* 
ly received bis money* 

Any reasoning from the circumstance of the plaintiff going 
for a penalty, is quite idle at this day, wben even our courts of 
law by statute have and exercise equitable principles over all 
penalties and forfeitures. 

The facts, as they now appear by the caae stated, are, that 
Stewart received the money on the notes in pursuance of the 
original contract, and now claims to hold it without performing 
that contract— contending that the notes were not paid accor<f 
in£ to the tenor of the same* 

The plaintiff rely, 

1. That payment after the day was in effect payment ^e» 
cordine to the tenor of the notes." 

2* That the defendant, having accepted this payment, is es- 
topped from contending that it was not a sufficient payment. 

3. That, in the foma of pleading, it was correct to declare 
on the original contract, because the substitution of another 
time, merely, is only in performance of the original contract, 
and does not alter it; and also because, upon the princijples 
above stated, the defendant is precluded by the acceptance irom 
objecting to the time or place of payment ;-4nd also, that the 
allegation that the notes were paid to the defendant's accept* 
ance, and that he gave up the notes, would be sufficient, pro* 
vided it were necessary to notice the fact of their not being 
paid at the time, in the pleadings. 

Starr^ contra, insisted, 

1st. That in debt for a penalty, the plaintiff must show him- 
aelf strictly entitled to recover ; he must show an eiact per- 
formance of every thing on his part to be done, to entitle him 
to the penalty.-*See 1 H. Black. 274.--C%t/^'# PL 316.^1 
Smind. S90.— 3 Matt. Rtp. 443, Appletcn vs. CVoontntfAie/cI.— 7 
Term Rep. 381.— 1 Bw. tf Pull. 634.-8 Term Rtp. 378. 

3d. That the payment of the two first notes at the days they 
severally became due, wat a condiUon precedent, on the perform* 
ance of which the plaintiffs were to become entitled to a deed, 
or a forfeiture of the pepalty. By the failure of the plaintiffs 
to pay at the day, the forfeiture of the penalty wat never incurred, 
am the right thereto never accrued to the plaintiffs. Though 
the acceptance of payment after the day by the defendant, 
might give the plaintiffs a right of action in tome other form^ or 
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iSSSSly chM<^>7 ought enforce the defeadant tx> execute a deedt ii 
1898. ' does not set up the bond, and subject the defendant to a for- 
s^v"^/ feiture of the penalty, on his failure to execute a deed««-&e ^ 
Porttr^et. *i. £^^ ^f,^^ 176.— 2 Saund. 48, 6.-3 TermR^. 690. 

sumt 3d. That, bj the failure of the plaintifts to pay at the day* 
the bond became extinct at law. — A penal bond extinct is not re** 
vived by implication, and cannot be set qp by a parol agree- 
flient.-*-&e 3 Term Rep^ 590.***2 Con. Rep. 71. 

The opinion of the Court was pronounced by 

Prbktiss, J. The condition of the bond declared upon, aftet" 
reciting that the defendant had sold to the plaintiffs a certain 
oil-mill for the sum of j^3000, and taken thdr notes for the 
same, one for ^450, payable in linseed oil or beef cattle the 1st 
day of May, 1322; one for ^50, payable the Ist day of May^ 
1823 ; one for {ei9, payable the Ist day of May, 1824, and the 
others for the residue of the sum in annual payments, the last 
becoming due the 1st day of May, 1828,'— provides, that if the 
defendant, on the payment, by the plaintiffs, of the two first 
notes, according to the tenor of the same, and their executing 
to him a mortgage deed of the mill, to secure the payment of 
the other notes, should execute and deliver to the plaintiffs a 
warrantee deed of the mill, then the bond- was to be void, oth- 
erwise, to remain in forces The payment of the two first notes 
according to the tenor, and a tender of the mortgage deed to 
steore the payment of the remaining notes, being conditions 
precedent to be performed by the plaintifis, the plaintiffs, afte^ 
ietting forth the condition of the bond in the declaration, have 
alleged, that they paid the first mentioned note on the ist day 
of May, 1822, and the other on the 1st day of May, 1823, ac- 
cording to their tenor, and on the latter day tendered the mort^ 
gage deed* The evidence ofiered, was, not that the notes were 
paid at the time they respectively became due, but that the 
first was paid in 1823, and the second in 1824, and that the 
mortgage deed was tendered on the 25th of September, in the 
ktter year. The question is, whether the evidence thus offers 
ed showed a performance on the part of the plaintiffs, and was 
admissible in support of the averments in the declaration* 

It is a general rule, that a condition precedent must be strict- 
ly performed, and that the performance must be proved as laid $ 
and it seems to be well established, that a parol agreement to 
enlarge the time of performance, and performance within the 
enlarged time, will not support an action upon a bond or deed« 
This doctrine is laid down in numerous adjudged cases. In 
lAttU vs. Hollandj 3 Term R. 590, the plaintiff covenanted to 
build two houses for the defendant by a certain day, for £dOO« 
covenanted to be paid him in consideration thereof, and aver** 
red, in an action of covenant for the money, that the houses 
were built within the time. The evidence was, that the par-' 
ties, by a parol agreement, had enlarged the time, and that the 
houses were built within the enlarged time, though not within 
the time mentioned in the deed. It was argued, for the plain- 
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till that though the sabseqaent agreement bj parol could not f^^^ 
varj the terms of the deed, it was evidence of performance, ^mS^ 
and the defendant was estopped to saj, that it was not a sub- v«^-v*^/ 
stantial performance, within the terms of the original a^ree* ^'^f* ^ 
ment. But it was determined, that it was no performance, and Stewart. 
that the evidence did not support the declaration. The case 
of Brown vs* Goodman^ contained in a note to the case just men- 
tioned, was an action on an arbitration bond, in which the 
time was limited for the arbitrator to make his award. The 
declaration stated, that the time was enlaiged by the mutual 
agreement of the parties, within which enlai^ed time the arbi- 
trator made his award* On demurrer, judgment was givtn for 
the defendant* Lord Kenj/on said, that the question was not 
then to be discussed, whether the party had not some remedr, 
but whether his remedy lay on the bond. To determine which, 
he said, the court must look to the bond, and there it appeared 
that the defendant had bound himself to abide by an award un- 
der a penalty, if made within a given time ; but that could nev- 
er extend the penalty to an award made after that time, under 
a new agreement In Cook vs. Jennings^ 7 Term R* 381, where 
the defendant had covenanted to pay so much freight for goods 
delivered at Liverpool^ it was decided, that the freight could 
not be recovered in an action upon the covenant, the ship not 
having arrived at Liverpool, though the defendant had accept- 
ed the goods at another place. The court said it was not ne- 
cessary to determine, wnether or not the plaintiff might not 
have brought an action of assumpsit; but the question was, 
whether or not he could enforce payment of the money under 
the deed, the goods not having arrived at Liverpool. 

The same principle was established in the case of Heard vs. 
Wadham^ 1 £(»/, 619. There the plaintiff, having covenanted 
that he would, on or before a certain day, convey to the de- 
fendant certain lands, in consideration of which the defendant 
bad covenanted to pay a certain sum, it was held, thai the ao* 
tion on the covenant could not be' maintained, without averring 
a conveyance, or readiness to convey to the defendant, on or 
before the doj/ ; and that it was not sufficient to show, that the 
defendant, after the day, accepted a conveyance in lieu of the 
conveyance covenanted to be made. Lord Kenyon said, the 
plaintiff bad covenanted to do certain things which had not 
been done ; but the other party had indulgently accepted some- 
thing else in lieu of that which he might have insisted upon. 
The parol agreement, he added, might be sufficient whereon to 
found an action of assumpsit ; but bow could it be the founda- 
tion of an action of covenant under seal, whereby the parties 
bound themselves to perform a difierent contract. Laarenee^ 
J. said, that the conveyance of the estate was a condition pre- 
cedent to the plaintiff's right of action, and he must show, that 
he had performed, or was ready to perform his part on the dag. 
To the same effect is the case of Phillips vs. Rose^ 8 Johns. Rep. 
303. The plaintiff covenanted to erect a frame of certain di* 
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jmw mensrons, on a certaio lot, for an oil-mtli, on or before the \5ib 
1886. ' of June, and the defendant covenanted to perform certain acts 
on his part. The declaration averred, that the plaintiff had 
falfiUed on his part, as to erecting the frame of the mill by the 

Btowut 15th of June, and alleged a breach of the covenant on the part 
of the defendant. The evidence was, that the frame of the 
mill was erected, but not until the 15th of September ; that the 
defendant said it was immaterial whether the frame was erect- 
ed by the 15th of June or not ; and that be consented to the 
alterations in the dimensions, and assisted in fixing the spot, 
and directing the workman in erecting the building. The 
court determined, that the contract must be proved as laid, 
and that evidence that the contract was enlarged by parol 
agreement would not support the declaration. They recognis- 
ed the authority of the case of Little vs. Holland^ and consider- 
ed it as governing the case before them. 

In Freeman vs. Adams^ 9 Johns* Rep. 1 1 5, the question was, 
whether an action would lie upon an arbitration bond, for the 
non*performance of an award, when it appeared that the award 
was not made within the time specified in the bond, and when 
it appeared that the parties, by an agreement under their hands 
and seals, endorsed on the bond, bad enlarged the time, and 
that the award was made within such enlarged time. The 
court observed, that the case of Brcwn vs. Goodman was a sol- 
emn determination on the same point, and decisive that a suit 
would not lie upon the bond* The principle, they said, was 
incontrovertible, and it was sound law, that if a contract be sub- 
sequently changed, you must declare otherwise than on the 
contract itself. It is true, that the case just cited, as to the 
main point involved in it, is inconsistent with the decision in 
Creig vs. Talbot^ 2 Bam. fy Cres. 179. There, the declaration, 
after setting forth the condition of the bond, by which the 
award was to be made within a limited time, stated, that before 
that time expired, the parties^ by deed, agreed to enlarge the 
time, and that the award was made within the enlarged time ; 
and it was held, that the action was maintainable upon the 
bond. The court considered, that the second deed was not 
substituted as a security for the performance of the award, in- 
stead of the bond, but was intended merely to vary the day 
mentioned in the condition of the bond, and to introduce, as a 
term, into that condition, the extended period of time for mak- 
ing the award, leaving the bond in force as a subsisting securi- 
ty. But the decision proceeded expressly upon the ground, 
that the agreement to enlarge the time was by deed ; for the 
court admitted, that if the agreement had not been by deed, it 
could not continue the efiect of the bond, and, consequently, 
would not give a remedy upon it, although it might leave the 
party a remedy for the breach of the parol contract. 

These cases, which have never been denied or even ques- 
tioned, fully settle the law, that the time of performance of ^ 
condition in a deed cannot be enlarged by parol agreement, so 
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that an action can be .maintained on the deed ; and that to f^^!^* 
maintain an action upon the deed, performance must be aver- ?m^' 
red according to the stipulation in the deed, and must be prov- V4^^*v-v^ 
ed as laid. The cases cited by the plaintiffs^ counsel merely ^^^^^' •*• 
fihow^ that where therei is a covenant to perform a certain thing eimit: 
at a certain time, if performance of another thing, or perform* 
ance at a different time, be accepted in lieu of the other, it is 
an answer to an action for the non-performance of the thing 
stipulated. The distinction is, between pleading the matter as 
a defence, and making it the ground of an action ; and no case 
shows, that a performance, unless it be within the time stipu- 
lated by deed, will enable the party to maintain an action upon 
the deed. As applied to a parol agreement, the observation in 
Freeman vs. Adams is true— that there is a wide difference be- 
tween the case of a suit to enforce a bond, in consequence of 
sach agreement, and a plea of a discharge by the obligor from 
a strict and literal compliance with the obligation. The case 
of Cuff Y8, Penn^ 1 Maule ^ Selzoyn^ 21, which has been relied 
upon as showing a recovery where the time of performance 
was enlarged by a subsequent agreement, was assumpsit on a 
simple contract ; and there the recovery was had, not on the 
count on the original contract, but on the counts stating the • 
original contract and the agreement enlarging the time of per- 
formance. It is very evident, that in that case, if the action 
had been simply on the original contract, with an averment of 
performance within the time stipulated in it, evidence of the 
subsequent agreement enlarging the time, and performance 
within the enlarged time, would not have supported the decla* 
ration. 

It has been argued, that the acceptance of payment of the 
notes after the day, is evidence of payment at the day ; and the 
defendant is estopped to say^ that it was not a performance by 
the plaintiffs within the condition of the bond. The same ar- 
gument, we have already seen, was urged in the case of Litilt 
vs. Holland^ but the court would not yield to it* It is asked, if . 
the parties by their acts have made the day immaterial, hoT^ 
ean the court hold it otherwise ? The answer is, that we must 
look to the condition of the bond, and if the parties in that 
have made the day material, it must be so considered by the 
Court. It is very certain, that if the plaintiffs had averred per- 
formance on their part, after the day, under a parol agreemenj: 
enlarging the time, the declaration would have been had on 
demurrer ; for it is a rule in pleading, that a plaintiff cannot 
set forth matter of fact in his declaration, not contained in the 
deed itself, so as to alter the case. {Green vs. Ilome^ 1 Salk. 
197.) Aware of this, the plaintiffs have averred performance 
at the day stated in the condition; that i^, they have alleged 
that the first note was paid on the 1st day of May, 1822, and 
the second the 1st day of May, 1823, and that the mortgage 
yrsLS tendered on the same day. The evidence offered was, 
that the notes were paid in 1823 and 1824, and the mortgage 



428 CA8SS IN THE SUPREME COURT 

f^l^^ tendered on the 25th of September, 1834, after the third note 
ia». ' had become due. U it possible to say, consistent with the 
'^^'v^^^ principle which runs through all the authorities, that this evi- 
BDrtM^«i. aL Je0ce supported the declaration ? We are persuaded, that there 
^««ti 18 no case to be foundi which gives countenance to such a doc- 
trine ; and to adopt it, would be repugnant to adjudged cases 
directlj in point, and introduce an entire new principle into 
the law of pleadiog and evidence. 

We cannot at law carry the defendant's obligation bejond 
the terms of it ; and what has he bound himself to do, in the 
bond which the plaintiffs have declared upon f Why, to execute 
to them a deed, on condition of their paying the sums in the 
two notes mentioned, hj given days, and tendering to him a 
mortgage to secure the payment of the other notes. Tie 
plaintiffi do not perform on their part according to the condi- 
tion, and is the defendant then subject to an action on the bond 
for not performio| on his part ? Suppose the condition had 
been, that the defendant should execute and deliver the deed 
by a certain day stated, being after the two first notes became 
due, if the plaintiffs paid the notes according to their tenor. 
The plaintiffs do not pay the notes at the time, and the day 
stipulated for the defendant's performance passes; would ac- 
ceptance of payment afterwards by the defendant revive the 
bond, and give an action upon it ? This would hardly be pre- 
tended ; yet the case, as presented, is in principle the same ; 
and to allow the action to be sustained on the evidence offered, 
would be equally inconsistent with the settled rules of law. 
The plaintiffs, however, are not without remedy. The accept- 
ance of payment after the day, may be a sufficient performance 
in a court of equity ; and on application there, complete jus- 
tice msLj be done between the parties. 

Judgment for the defendant affirmed. 

iBaies and Phelps^ for the plaintiffs. 

CSiipman and Starr^ for the defendant. 
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Levi Barkaed vs. Rich Stevens, Josiah Bellows, 2d, and ^^j. 

Thomas Carlisle. i^ 

Ab «teevtioB eunot be fetlBd ftftar the rotorn day thereof; aad it it be dooei the offlcei ted those 
difeeting er aniatiBg him will be tieepanert. 

Bat if a levy be made withia the life of 4D e(Bee■tiel^ the lale end nteniM7 be nedo aiterwa«da ; 
ia which ceee it ■faoald be ao eenifled by the oiBeer. 

An oflBeer, after he has retvmed a preceas, may, en appUcation to the ooort, (bat not otherwiaej 
be permltled to aawod hia return, provided the righU of third peraoni will not be effected by i^ 
aad timio is any thing oo the leeord by which the amendment or correetioB can be made ; bat 
this permissioK will be granted, er not, as the court shall ja4ge jnt, and on sneh terms as they 
think proper to impoee. 

If the amount of an execution be paid and satisfied to the party, and he endorse the saaae en the 
writ after it Is in the hands of the oflioer, but before he has made any levy tbereol^ the ofliee^ is 
not eDtitled to fees theieon. Aad if he levy thereafter Ibr his fees, he will be a trespasser. 

An efltov'S right to fees for travel and per oeatege on an execution, aeemes from the <«vy of the 
writ, or the nc^iam pf Oe meiwy hff Mm, ^^ not fr«B the receipt of the writ 

Ahhoogh a party to a valid process be not liable for the irregular acta of an oiBeer imder it ; yet* 
where, ia an action of trespass against both, they attempted to justify under an exeeutien whieh 
had been previously satislled, and the jury returned a general verdict of guilty, and it was stated 
in exceptions taken oo the trial, that the Uking was proved, without specifying by whom— A 
wee k*U, That it must be presumed the jury found that tin oOcer acted nadar Che ariar of the 
party, or that they were both aeUuUy conctnud in the taking. 

TRESPASS for taking an ox :— Plea, the general issue, with 
special notice of a justification, in the levy of an execution, 
^nd a sale of the ox under it. 

The taking being proved on the trial, the defendants offered 
in evidence to the jury, an execution in favour of the said Bel- 
lowi against the plaintifi^ directed to the sheriff of Essex coun« 
ty, &c* (the said Stevms being the sheriff,) dated February 22d, 
1819, and made returnable in sixty days from date, and receiv- 
ed by said Stevens for collection, March SOth, 1819. On this 
execution the said Bellows had receipted, on the 22d of Febru- 
ary and 3d of April, 1819, one thousand nine hundred and for- 
ty-one dollars and thirty-nine cents, being the amount of the 
damages and costs. 

There was also endorsed on the execution, the two follow- 
ing returns :— 

"Essex County, July 10, 1819.— By virtue of the within exe- 
cution, I took one brown ox, and^afler being advertised accord- 
ing to law, I sold said ox for thirty-two dollars ; and the re- 
mainder of the money which the ox sold for, which was not 
due on said execution, I paid over to said Levi Barnard^ which 
was fifteen dollars and forty-five cents, rich stevens, Sheriff.^'* 

"Essex County— Luncnburgh, April 19, 1820.— By virtue of 
the within execution, to me directed, I repaired, on the 19th 
day of April, 1819, to the dwelling-house of the said Levi Bar- 
nard, and demanded of him the sum of sixteen dollars and fif- 
ty-five cents, due to me on said execution, for my fees for trav- 
el and poundage thereon, and on his refusal to pay the same, I 
levied this execution, on said day, at said Lunenburgby on one 
brown ox, of the proper goods and chattels of said Barnard, 
and on the same day I duly posted the same in a publick place 
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£^ in Lunenburgb, for sale, according to law ; and afterwards the 
18K. said yendue was adjourned from time to time till the 10th daj 
v^'v'^*^ of July, 1819, on which day I publicly sold said ox at vendue 
^^^ to Levi Barnard, for the sum of thirty-two dollars, he being the 
highest bidder therefor, and after satisfying myself for my fees 
on said execution, I paid the remainder of said money, being 
}1S,45, to the said Levi Barnard, as the law directs* 

RICH STEVEirs, ShttiffJ^'* 

The return under the date of April 19th, 1820, it appeared 
from the certificate of the clerk, was actually placed on the ex- 
ecution, in the files of the court, on the 28th of September, 
18S6— since the commencement of the present action. 

This evidence being objected to^ was rejected by the court, 
and the jury returned a verdict of guilty against the defendants. 

The defendants excepted to the decision of the county court 
rejecting this evidence ; and the case now came before this 
Court, on a motion for a new trial, founded on the exceptions. 

5. Cujftman, in support of the motion, insisted, 

1. That the officer was entitled to his fees, notwithstanding 
the party had received and receipted on the execution the dam- 
ages and costs of suit previous to the levy — that the right to 
the fees vested in the o^ce'r on the receipt of the execution : — 
and he cited the Statutt^ p. 316, 208-9— Ht7(2n/& vs. £/& , 1 
Cairns^ Rep. 192. 

2. That the sheriff might amend his return, and this al- 
though out of office, and though more than six years had ex- 
pired, and after a writ of error brought.— 8 Mass* Rtp. 240*— 
11 75. 413, 481.-..1 Pick. Rep. 461. 

3. That, though the officer might be liable, the party could 
not, for he is not answerable for the acts of the sheriff beyond 
the authority of his precept. — 9 Johns. Rep. 117. 

/• Fletcher^ contra. 

The opinion of the Court was pronounced by 

Prbhtiss, J. The court below decided, and instructed the 
jury, that the record of the judgment, execution, and officer's 
return thereon, which was produced and read in evidence on 
the trial, was no justification of the taking of the ox sued for, 
and directed the jury to return a verdict for the plaintiff. The 
case comes here on exceptions filed to the direction thus giv- 
en to the jury ; and the question to be decided is, whether the 
direction was right. 

The execution was dated Feb. 22d, 1819, and was returna- 
ble within sixty days from the date ; and it appeared that it 
was returned into the clerk's office July 10th, 1820, with a re- 
turn of the officer endorsed thereon, dated July 10th, 1819, in 
which he certified that he took the ox by virtue of the execu- 
tion, and, having advertised according to law, sold the same. 
It is quite obvious, that the return thus made could be no justi- 
fication to the defendants. It was dated July 10th, 1819, 
which was long after the execution had expired j and as the 
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execution could not be executed after the return day, the act ^««^t 
of seizing the ox upon it, after thatdaj, was unauthorized and im.' 
tortious. If, indeed, the officer had begun to execute the writ v.^'v'-^*/ 
before the return daj, he might have completed it after. But ^'"^ 
. it did not appear from the return, that he seized the ox within stevoDs 
the life of the execution ; but rather the reverse appeared, that **'*^ 
he took the ox long after the execution had expired. If, ia 
truth, the levj was made before the return day, though the 
sale was after, it should have been so certified^ the officer. 

But on the execution was endorsed a further and additional 
return of the officer, dated April 19th, 1820, in which he certi- 
fied, that on the 19th day of April, 1819, he repaired to the 
dwelling-house of the debtor, and demanded of h^m the sura of 
{16,55, for his fees on the execution for travel and poundage, 
and the debtor refusing to pay the same, I^e seized the ox, ad- 
vertised, &c.-and on the 10th day of July, 1819, sold the same. 
This return was made and endorsed on the execution by the 
officer, not only after the present action was commenced against 
him, but more than six years after the execution was returned 
into the clerk^s office, and without any order or permission from' 
the court. But it is insisted, on the part of the defendant, that 
an officer has a right to amend his return at any time ; and the 
cases oi Adams vs. Robinson,, 1 Pick. Rep. 461, and TTtatcher vs. 
MilltT^ 11 Mass. 413, are relied upon in support of the position^ 
In the first mentioned case, it was held, that an officer, who had 
returned a writ served by him, with a memorandum on it of the 
time and mode of service merely, but without any signature, 
might afterwards be permitted, though out of office, to amend 
and complete his return from his minutes on the writ. In the 
other case referred to, it was held, that the officer might have 
permission to amend his return, although more than six years 
had elapsed since the service, and although the defendant had 
sued out a writ of error to reverse the judgment. But it was 
subsequently determined in the same case, 13 Mass. 270, that 
it would be improper to suffer an officer, so long after the ser-* 
vice of the writ, to amend his return, by inserting an essential 
fact, the omission of which might render him liable to an action 
for damages. The latter decision is founded in good sense, and 
is directly in point. The additional return on the execution in 
the case before us, was made not only more than six years after 
the return of the execution into the clerk's office, but after the 
commencement of the present action, and contained a new and 
essential fact, which went to defeat the action, by showing that 
the ox was taken before the return day of the execution. It is 
undoubtedly true, as a general rule, that an officer may be per- 
mitted to amend his return, at the term of the court to which 
the process is returnable, or, indeed, at any subsequent term, 
provided the rights of third persons will not be affected by it, 
and there is something on the record by which the amendment 
or correction can be made. But it would be extremely danger- 
ous to permit an officer toxlo this, by the insertion of a fact, like 
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jg^> the one contained in the amendment in the present case, after 
i9sa* the lapse of more than six jears, and after an action has been 
instituted against him. It is ftirther to be observed, that in all 
the cases cited, where amendments have been allowed, they 

Bii^Bu were made by the order or permission of the comrt ; and it is 
certain that they cannot be otherwise made. After a process is 
returned, the officer cannot alter or amend his return without 
leave of court. On application to the court, they will allow the 
amendment or npt ; and if allowed, it will be on such terms aa 
they think proper to impose. The additional or amended re- 
turn in this case, was not authorized by any order or permission 
from the court ; and on this ground, as well as the other, it 
could not be regarded as of any validity. 

But if the objections already mentioned could be got over, and 
the return were to be taken as regularly amended, and as evi- 
dence of the additional facts stated, it would not avail the de- 
fendants. It appeared that on the sd of April, 1819, the dam- 
ages and costs contained in the execution were fully paid, and 
satisfaction was acknowledged by endorsements on the ex- 
ecution, signed by the creditor. The return stated, that the ox 
was seized on the 19th of April after, and was taken and sold 
to satisfy the officer^s fees for travel and poundage. By the stat* 
ute, fees for travel are allowed ''for the service of every writ,*^ 
and poundage ''for levyitig each execution.^' {Comp. SiaU p. 300.) 
If an officer levy under an execution, he will be entitled to fees 
for poundage as well as travel, though the parties compromise 
before he proceeds to a sale. Such was the decision in Akhin 
vs. WtlUy 5 T. Rep. 470 j and, without doubt, the same doctrine 
would obtain under our statute. But in the present case, the 
execution was paid to the creditor before any service or levy 
was made, and it so appeared by endorsements on the execu- 
tion. At the time of the levy, there was nothing due the cred-> 
itor, nor were any fees due the officer, for he had done no act 
to earn any ; and the execution being fully satisfied, there was 
nothing for which a levy could be made. In Shattuck vs. Woods^ 
1 Pick. Rep. 170, it was determined, that when an officer re- 
ceived an execution which he did not execute, be was entitled 
to no compensation ; that his fees were , for service^ and then 
they were to come out of the debtor ; but the debtor could not 
be chai^ged, unless his person or property was taken, or unless 
he paid the money upon the execution to the officer. The rea- 
sonableness as well as justice of this doctrihe is quite obvious ; 
and the execution in the present case having been paid to the 
creditor before the officer had served or begun to levy it, he had 
no claim against the plaintiff for fees, and consequently the tak- 
ing of the ox under it was unauthorized and illegal. 

It was urged in the argument, that admitting that the officer 
might be liable, yet that the ^er defendants were not answer- 
able for his unauthorized act. It is true, that for the irregular- 
ity of an officer in executing a valid process, or for any acts of 
his, beyond the authority which the- process confers, the party 
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6uing it out is not responsible, unless the officer acts under his 
orders or direction. But as no question of this kind appears to 
have been made at the trial, and the exceptions 6tate, general- 
ly, that the taking of the ox was proved, without applying the 
fact to the officer, in exclusion of the other defendants, it must 
be taken, that the jury found, either that the officer acted under 
the orders of the other defendants, or that they were actually 
concerned in the taking, and, considered either way, they were 
equally trespassers with him. In every view of the case, we 
are of o*pinion, that the direction given to the jury was right, 
and that the judgment of the county court must be affirmed. 

Judgment affirmed* 
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ABATEMENT. 

tield, argt$endOy that an anest, in viola- 
tion 01 a legad promise not to anest, 
may be pleaded in abatement of the 
piocess. Steele vs. Bates^ . . 338 

See Flladivqe No. 1. 

ABSCONDING DEBTORS. 

1 . A legal settlement within this state, is 
not necessary, to constitute one an in- 
habitant thereof, within the meaning 
of the Act in addition to the act direct- 
ing the proceedings against the trus- 
tees of concealed or absconding debt- 
ors, passed Nor. 6, 1817. Boardman 
vs. Bickford. 845 

2. But, Held, That where a single man, 
having a usualplace of resort, as a 
home, in New-Hampshire, came into 
this state under a contract to teach a 
school for three months, leaving a chest 
of clothes there, and going once or 
twice to exchange them, during said 
term, and then returning at the expi- 
ration of said tturee months, he did not 
thereby become an inhabitant of this 
state, within the meaning of the stat 
ute ib 



ADMINISTRATOR* 
See ExECTuoR, No. 1. Trover, 1. 

ADULTERY. 

See Divorce, No. 1. 

ADVERSE POSSESSION* 

The defendant, in 1818, conveyed to 
one S. fifteen acres of land, whO] in 
182-2, conveyed the same fifteen acres 
to the plaintiff. At the time of the de- 
fendant's conveyance to S. seven acres, 
claimed by the plaintiff to be part and 
parcel of the said fifteen acres, was, and 
ever since has continued to be, enclo- 
sed by the defendant with other lands 
owned by him; and- the defendant, 
during all the time, has occupied and 
improved the said seven acres, claim- 
ing title to the same^ and as not inclu- 
ded in his conveyance to S.— Ife/c?, 
That the defendant's possession was 
adverse to S. and that the deed from 
S. to the plaiutifi, as to the seven a- 
cres, was therefore void. Robinson 
vs. Douglass 364 

See Ejbctment, Na 3. Prescriptive 

RIGHT, 1, 2, 5. 



436 



INDEX OF THE PRINCIPAL MATTERS. 



AGREEMENT. 

1. An agreement by a debtor and a third 
person to execute their joint and sev^ 
eral notes to the creditor for the a- 
mount of the debt at the expiration of 
Jine weekif in consideration that the 
creditor wUl forbear to sue the debtor 
for that period, is not the contract of a 
guarantee, but is a direct undertaking 
to satisfy tile debt, by ^ying the new 
notes at the time, and m the manner 
agreed upon.F€mtT8.B«r^05et al. 106 

2. And tiie creditor is not bound to pur- 
sue the debtor on the original obliga- 
tion and attach property, though 8iS&- 
cient might have been found: but he 
has a legal right to claim performance 
of the new agreement, and may rely 
upon it for the recovery of his whole 
debt. ib 



APJPEAL. 
See Paupers, No. 1. Costs, 4. 

APPRENTICE. 
See Master & Servant. 

ARREST. 
See Privilege. 

ASSAULT. 

Dne indicted for an assault with an in- 
tent to commit murder, may, on trial, 
be convicted of the assault simply, 
though the indictment contain no 
tiount specially charging the minor of- 
fence. State vs. Coy. . . . 191 

ASSUMPSIT. 

1. If one decoy another from A fereign 
government^ under a promise that he 
will not sue him^ or cause him to be 
arrested, and thereupon do sue and 
arrest him, an action of assumpsit for 
damages will lie on such promise. 
Steele rs. Sates 3S8 

3. But if the party so arrested, instead 
of avoiding the process for the fraud, 
plead to the action, and there be judg- 
ment for damages against him, sudi 
damages cannot be recovered back, as 
damage for the breach of such prom< 
ise t^ 



See Indebitatus assumpsit 



ATTACHMENT. 
See Lien, Nos. 5, 6. Trover^ 

ATTORNEY. 
See Lien Nos. 1, 2, S, 4. 

AUDITORS. 

If an auditor express an opinion upon 
the facts in the case before his appoint^ 
ment, unknown to the party at the 
time of his appointment^ it would 
probably be gooa cause for setting a- 
side the report; but otherwise, of his 
expressing an opinion upon a question 
of law arising in the case; the report, 
so far as questions of law are involved, 
always being subject to the supervis- 
ion of the court And it is the duty 
of auditors, in all cases, when requi- 
red, to report the facts and proceed^ 
ings before them. Fay et al. vs. 
Green, S86 

AWARD. 

. A son having died without issue, and his 
father^ who would by law have inherit- 
ed his estate, dying soon after, the ex- 
ecutor of the father aserged the estate 
of the son in that of the father. It af^ 
terwards appewng that ^e son had 
made a will, giving all his estate^ 
which was personal, to two married 
women, the executor of the father en-> 
tered inta bonds with the husbands of 
the two legatees, (one of whom had 
taken adnunistration upon the estate 
of the 8on,) to abide the award of ar- 
bitrators itoon aU fatten in difference 
between tibem, as well in their indi- 
vidual, as in their respective represent- 
ative capacities. At me same time they 
executed a written memorandum of a- 
greement, being a submission of the 
same matters to the same arbitrators, 
(without reference to the bond,) which 
was presentedtothe judge of probate, 
'who approved the said 8ubmis3ion,»oyar 
a» it related to the two e$tate$. The 
arbitrators made a special award, or 
report, addressed to the judge of pro^ 
bate, finding no matters in difference 
between the parties, excepting what 
related to the said estates, and award- 
ing a specifick sum to the husbands of 
the legatees of the son. This award 
was approved by the judge of probate^ 
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in the same language loade use of in 
approving the submission; from which 



decision of the judge of probate no ap- 
peal was taken. An action was af- 
terwards brought upon the arbitration 
bond, to which the executor pleaded 
no award; the plaintiflb replied the 
award or report to the judge of probate; 
and the executor rejoined, setting forth 
the said submission under the approv- 
al of Uie said judge, and the said re- 
port or award, with his approval 
thereof: — demurrer: joinder in demur- 
rer, and judgment for the executor, 
.nd now, in an action of debt upon the 
said report or award, approved as a- 
feresaid^ Held — That the expressions 
of the judge implying a partial accept- 
ance of the report, must be understood 
as applying to the iubfect mtUter of 
the report, (which did in fact relate 
only to the two estates,) and not to 
the partiei to the submission — ^that the 
submission, being between the real 
parties in interest, and understanding- 
ty entered into, was itself a waiver of 



BILL OF EXCHANGE. 

See Evidence No. 1 . 



all objections which might have been „,._,. ^ ^. , , 

well raised in the ordinary course of 2- Both parties to an action on book ac- 

iings— that if not estop- ^^^^ ^^^^ made witnesses by the 



judicial proceedingB---that if not estop- 
ped by the submission, a joinder of 
improper parties therein, could only 
be urged before the probate court a- 
gainst the approval of the award, and 
not against its validity after approval, 
and that the final approval of the judge 
of probate, without an appeal being 
taken according to the statute, is con- 
clusive between the parties to the sub- 
mission. Backelder et al. vs. Hw> 

son, S19 

Heldy aUo — That the former recovery 
on the arbitration bond was no bar to 
the present action upon the award of 
the referees, under the approval of 
the probate court ib 



BOND. 

1. What wiU amount to a breach of a 
bond of indemnity, and how it must be 
assigned. Jones vs. Cooper. . . 54 

3. Where the condition of a bond is to 
do a thing when thereto requested, the 
request is a part of the condition — a 
traversable fact, and must be averred 
with all necessary circumstances of 
time and place ib. 

BOOK ACCOUNT. 

1. In an action on book account for arti- 
cles delivered which have latent de- 
fects, the vdue of the articles is the 
legal rule of damages, and not the cus- 
tomary price of that species of article,^ 
unless controled by a special agreement 
of the parties. Stevens et al. vs. 
Richards et9l 81 



B 



BAIL. 
See RccoGNtzANCB, No* 2. 

BAH. 

A judgment in an action of trover or tres- 
pass, without satisfaction, is not a bar 
to another action against a different 



statute, each has a right to testify, and 
also to demand the testimony of the 
other. And they are competent to 
testify to every material fact in relation 
to the account, proper to be consider^ 
ed in deciding upon the respective 
claims of the parties ib, 

3. In an action of account, where the de- 
fendant presents no account on his 
part, the charges and credits of the 
plaintiff, made at the same time in re^ 
lation to the same subject, are to be 
taken together, so that the defendant 
cannot claim the advantage of the onp, 
without being answerable for the oth" 
er. Harrington vs. Hall. . . 175 

4* In an action of account, the examina- 
tion of the parties before auditors, rel- 
ative to the accounts exhibited, is gen« 
eral, and extends to all circumstances 
connected with such accounts. Fay et 
al. vs. Green 386 

5. Either or both the parties, in such 
case, mav, and have a right to be ex- 
amined before the auditorsj as to the 
terms and circumstances under which 
the goods charged in the accounts were 
delivered, although it may involve an 
inquiry into a special agreement, ib. 



See AwAED, No. 3« 



person, for the same tort. Sanderson 6. If a party pay cash down for goods de- 
vs. Caldi/oelL >.«... Id5 livered him^ or receive them in pay- 



ment of a pre-existhig debt, so that 










iNlATTERS. 



^ft»|y effect, taking away rights 

^Milfiimd giving rights which had 

'pguished by the general laws 

]0' Bradford et al. vs. Brooks 

% 3S4 

CONTRACT. 

|t entered into when the ob- 

a state of intoxication, so as 

him of the exercise of his 

ding, is voidable; and the 

, for that cause, avoid it, al- 

e intoxication was voluntary, 

)rocured through the circum- 

I the other party. Barrett 
• • 167 

writings upon the same sub- 
en the same parties, and es- 
executed at the same time, 
e construed together, and 
one instrument. Ratftmrnd 



ti^ii^|.Ti«lilina|fS one instrument, nay 

^^;;i!ii:|V*ii3ilr'« 



t 



although they can do no 
rf^Aifiotois'rthrough the instrumentality 

li¥j<M«^;lt;4i;Sisi'M*?^^y ^^ others, are liable in 
" '8ttS&c^^^SSi^fi#^.*^*^oJ^ torts authorized or cora- 

S«|&tM.1»j4I«-^ Lyman y 8, W,R. 

w»« -JH.--JH-.*- «« ». .-^ao^iP^^igBrfef to a declaration char&:mg 

admission 
the acts com- 
the corpora- 
te I*il'*^er under their cor|K)rate seal, 
L&ir corporate vote. . . ib. 










iestricting costs, &c. (Stat 144, 

No. 1.) not applicable to ac- 

i^ebt on a penal statute. Hall 

*•'• • • • • • • 1 O V 

Costs in different suits, and 

before different courts, be- 

same parties, may, on mo- 

ffset in a court of law. So, 

costs arose between differ- 

es on the record, if the r«al, 

interest are the same. And 

nds not on the statutes of 
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offsets, but on the general jurisdiction 
of the court over the suitors in it- All 
tipplications of this nature, however, 
are to be considered as addressed to 
the discretion of the court, and are 
to be allowed only where the set-off 
is justified by the equity of the case, 
and on such terms as justice may re- 
ouire. Connable vs, Bueklin* 221 

3. But Held, that in as much as costs in 
chancery do not necessarily follow suit, 
there must be not only a decree in fa- 
vour of the party, but there must also 
bean express order or decree for his 
costs, or they are lost, and cannot be 
afterwards taxed and made the subject 
of an ofiiet in a court of law. . . ib. 

4. In case of an a]q)eal by the plaintiff 
from the judgment of a justice of the 
peace, to the county court, where he fi- 
nally recovers in debt or damages a 
less sum than the amount of his legal 
costs in other cases, the rule of taxing 
his costs under the act of Nov. 9, 1822, 
is as foUows : — To an amount of costs 
eaual to the debt or damages, are to be 
added the costs accruing at any term 
in which the defendant appellee shall 
have obtained a continuance; but not 
the costs of any subsequent term, as a 
consequence of such continuance. Da- 
vis vs. Tarble. .' 259 

5. The clerk of the General Assembly 
can tax no items of costs in favour of 
petitionees, under the "act relative 
to petitions preferred to the General 
Assembly," except such as are speci- 
fied in the act. Keyes vs. Throop 
et al /. . 276 

6. The taxation of a bill of costs by 
the clerk of the General Assembly 
(notice being given) is conclusive be- 
tween the parties, as to all items with- 
in his cognizance. . . . i6. 

4j?e^ Error. Nos. 1,9, 10 — MoRTOAOfi, 
6. — Practice, 1. 

COUNTERFEITING. 

1. The offences of counterfeiting bills 
of the Bank of the United States, of 
passing, and of knowingly having in 
possession sHch counterfeits, with in- 
tent to pa&s them, are cognizable by 
the courts of this state imder the stat- 



tution, have legislated on the subject, 
and given to the courts of the United 
States jurisdiction of the same offences. 
State vs. BandalL . .89 

2. The jurisdiction of the United States' 
courts under the acts of Congress, and 
of the courts of this state, under the 
statute of Vermont, over those offen- 
ces, are concurrent within this state, ib. 

S. The existence of the Bank of the Uni- 
ted States, and of its branches, and 
that they have been in operation, are 
matters of general knowledge and no- 
toriety, not requiring the formality 
of proof, on a trial for counterfeiting 
the bills of said bank. . . ib. 

4. The act of this state against counter- 
feiting bank notes, (stat, p. 261, ch. 
31) § 94,) is not void for repugnancy. 
The word counterfeited, where it oc- 
curs in the second clause of the section, 
is to be understood in the sense of the 
word counterfeit. . . . t6. 

See Indictment No. !• 



COVENANT. 



1. 



ute of this state, against counterfeiting, 
notwithstanding the congress of the 
United States, in virtue of the ric^kth 
section of the Jirsl article of the cous'ti-fiSfe Deed, No. 2. Da3iages, 2. 



In an action of covenant broken, 
where the breach assigned is a recove- 
ry of the land by elder and better 
title, the plaintiff must not only show 
the recovery, but also that the title 
upon which the recovery was had, was 
elder and better than his own, or that 
his grantor and covenantor was vouch- 
ed in, to defend. WUliamt YB. Weth" 
erbee 829 

2. The time of performance of a condi- 
tion precedent in a deed cannot be 
enlarged by parol agreement, so as 
that an action can be maintained on 
the deed. Por/«* et.al. vs. Stewart, 417 

3. To maintain an action upon a deed 
containing conditions precedent, per- 
formance thereof must oe averred ac- 
cording to the stipulation in the deed, 
and must be proved as laid. . . ib. 

4. Admitted, arguendo, that where there 
is a covenant to perform a certain 
thing at a certain time, if performance 
of another thing, or a performance at 
a different time, be accepted in lieu 
of the other, it is an answer to an ac- 
tion for the non-performance of the 
thing stipulated. The distinction is, 
between pleading the matter as a de- 
fence, and making it the ground of an 
action ib. 
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DAMAGES. 

1. Rule of damages in cases of breach of 
contract Ferrit vs. BarUho et. aL 106 

S. In an actioii upon the covenant of 
wananty, where there have been no 
betterments, and where the breach is 
a recovery by elder and better title, 
the measore of damages is the value 
of the premises at the time of the re 
coyery,^and the parties' ocIimi/ costs in 
the suit* in whidi the recoveiy was 
had, together with interest thereon 
tiU judgment. WiUimm vs. Wether 
bet S39 

See Mastbr and Skrvant, No. 4, 5. 

DEBT. 

A less sum may be recovered than is de- 
manded, in an action of debt on judg- 
ment and specialties, as well as in debt 
on simple contract; but a variance 
between the desenpH^n of the instru- 
ment declared upon and that offered 
in evidence, would be fatal. Keyes 
vs. Throop et. al. 376 

DECLARATION. 

1. Form of, against highwav surveyor, 
for neglect of duty, ifewhury vs. 
Tenney 392 

ft. Declaration, in debt for the penalty 
under the 4th section of the act regu- 
lating marriage and divorce. JESUw 
vs. Htitt. 41 

d. In debt on bond. Janes vs. Cooper. 54 

4. In bidehiMue ofSumpnCi for use and 
occupation of lands. Howard et. al. 
vs. Ammom, 359 

5. In debt on award. Btiekelder 4* Bea 
vs. Haneon 519 

6. In assumpsit, on promise not to arrest, 
5cc. Steele vs. Baiee* ... 358 

7' In trespass, for breaking plaintiff's 
house, assaulting his daughter, and de- 
bauching her, per quod servitium am- 
wtf. I&bbeays. Wheeler. . . 559 

8* In debt, on the statute, for obtaining 
and justifying as bona fide, a deceitful 
and fraudulent judgment. Wright 
Y9.Eldred. 401 

9. In debt on a penal bond, setting forth 
the condition. Porter et. al. vs. Stew- 
art 417 

See Remittitur. 



DEED. 

■1. The question of implied notice of the 
existence of a prior conveyance of 
land, from the tact of there being a 
deed on record, can be carried no fur- 
ther than where the statute places it 
— The recording, therefore, of an un- 
acknowledged deed, can have no oth- 
er effect than the temporary effect 
which the statute has given it. Hoim- 
ington vs. Hoisington. . . . 335 

3. The covenantor, having previously 
executed to his mother a lite lease of 
the estate, to take effect upon faflure 
of his otherwise aflfbrding ner a sup- 
port in his family, and as a member of 
it, which was recorded, but never ac- 
knowledged: — In an action of cove^ 
nant broken— A«iif, /that the mother 
could not enforce the lease against the 
covenantee, without showing actual 
knowledge in him of its existence, at 
the time of his taking the deed ; and, 
that knowledge could be impUed nei- 
ther from the fact of the record, or the 
fact of the mother''s residing on the 
premises with the covenantor, that 
having previously been her ordinary 
residence — and consequentlv, that the 
covenantor had not therein broken his 
covenant. ........ t6. 

^ee EviDENCB, No. 9, 10. 

DEPOSITION. 
See ExcBPTioKS, No. 3. 

DISCHARGE. 
See IvsoLvfiNT Law, No. 1. 
DIVORCE. 

1. What is sufficient proof of adultery, 
on a petition for divorce. Ooidd vs. 
Ootdd 180 

3. Impotency from idiocy is no cause for 
a divorce. Norton vs. Norton. 188 

3. Petitions for divorce will not be con- 
tinued from county to county. Chamr 
herlainYs. Chamberlain* ... ^3 
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EJECTMENT. 

1. An execution debtor remaining in 
possession of real estate after levy 
of the execution thereon, and after the 
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^kpihition of the six months within 
which he might redeem, is, by statute, 
made the tenant of the creditor ; and 
he, or any other person daiming un- 
der him, resting upon the title of the 
execution creditor, can recover against 
any one, who, without right, intrudes 
upon his possession and evicts him. 
Haihaway vs. Phelps, ... 84 

3. Admitted, arguenao, that possession 
alone is sufficient on which to main- 
tain ejectment against a stranger ; and 
quaere^ if it is competent for the de- 
fendant to set up an outstanding title 
against the disseisee. . . . . f6 

S. Whether there was a possession of 
land adverse to the grantor, at the 
time it was conveyed, so as to render 
the deed thereof void under the stat- 
ute of 1807, is a question of fact to be 
submitted to the jury ; and is not to 
he determined by the court as an in- 
terlocutory question. Stevens vs. Dew- 
ing 1*12 

4. QtM^e.— If a defendant in ejectment 
may show title in a stranger? . ib, 

5. A tenant in common of ^e use and 
occupation of land, whereof the co- 
tenant has the fee, does not, by a per- 
version of his right, and an actual 
ouster of his co-tenant, forfeit his in- 
terest in the land ; but it remains ; 
and ejectment lies against him at the 
suit of his co-tenant, who will recover 
according to Ins interest. Warren vs. 
adm'r. of Henshaw 141 

^. Diela.— Ah entry upon land mthaut 
colour of title, and occasional acts of 
cutting timber continued for fifteen 
years, but without any permanent im- 
provements or endosxires, will not en- 
able the claimant to defend in eject- 
ment at the suit of the owner, boo- 
lUtle vs. Linsley 155 

7. A trespasser upon land is not account- 
able to a prior trespasser upon the 
same land — ^the latter having mani- 
fested no daun or pretended to no 
right, has, in contemplation of law, no 
possession which can be disturbed. 
But, ib. 

8. Held, that a prior oeeypaney, accom- 
panied by such acts as evince a daim 
of title, (that is,) such acts as would 
predude the claimant from the bene- 
fits of a disdaimer in an action of 
ejectment by the owner, and such as 
would, if continued jg/lf^cn years, have 
barred the owner, is^ftufficient to enti- 



tle the person so seized to maintain 
trespass or ejectment against a stran- 
ger i6.' BUhdrds et. al. vs. Wheeler. 

56 



9. Where the owners of adjoining lands 
agree upon a division line, by parol, 
which, by mistake, is not the true line, 
such agreement amounts to a licence 
to occupy to such line, and ejectment 
will not lie till that lincence is revok* 
ed, and notice thereof given. Camp- 
bell vs. Bateman 177 

18* Dictum, — The owners of adjacent 
lands, where the division line is uncer- 
tain, occupy at their peril, and it is not 
incumbent on either to point out the 
exact boundary to the other, or to 
give him notice to quit, in order to 
maintain ejectment ib. 

EQUITY OF REDEMPTION. 

1. It is a rule, in Chancery, to limit the 
equity of redemption, in ordinary ca^ 
ses, to one year and seven days. 
Lar^don vs. Stiles. .... 184 

See Mo&TGAaE^ 

ERROR. 

1. Where a writ of error does not ope- 
rate as a supercedeas, on affirmance of 
the judgment below, execution issues 
from the supreme court, not for the 
debt, but for the costs on the writ of 
error only. Herring vs. Selding. 12 

S. A partv nas a right (on trial) to re^ 
quire the opinion of the court upon 
any point of law which is pertinent to 
the issue, and a refusal of the court to 
give such opinion is cause for excep- 
tion, and a ground of error. Fletcher 
YS. Howard 115 

3. A party to an action on book, origin- 
ally commenced before a justice of the 
peace, having consented to a refer- 
ence of the cause to auditors by the 
county court, is estopped to question 
its regularity on a writ of error. 
Campbell Ys. Willsen. . • . 118 

4. A judge, acting as a constituent part 
of the court, cannot appoint himself 
auditor. But where it does not ap- 
pear from the record, that the auditor 
was a judge of the court, or that he 
sat as such in the cahse, and especial^ 
ly where the appointment appears to 
have been made with the consent of 
the parties, the judgment will not be 
reversed for that cause. . . * ib. 

5. A writ of enor will not lie to reverse 
a determination of the county court, 
in rejecting a report of auditors. 

.161 
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S. An estoppel can only be replied where 
the party pleadi aome partkalax fact 
or matter, as to which he is concluded, 
either as party or prrry ib, 

5. If, on a trial under the general issue, 
any fact is involved, as to which the 
party is concluded by a verdict in 
another action, the verdict may be 
given in evidence to the jury. . ib. 

See Eerob, No. 3. 

EVIDENCE. 

1. Acceptance and payment by the 
drawee, of a bill of exchange, are not 
'of themselves evidence of money paid 
by the drawee to the use of the maker, 
and will not support an action of as- 
sump^t for monejr paid, &c. in favour 
of the former a^inst the latter. ChiU 
tenden vs. Hwrtbwrt 188 

2. BvJMatury whether the word ''M0ofn," 
annexed by a town derk to his reooid 
of the appointment of a first constable 
and collector, is not sufficient evi- 
dence to prove, that such constable 
was legally sworn €ts eotuiable. jf d^ 
ama vs. Jackson 145 

3. Where third persons are interested in 
the acts of publick officers, proof that 
they are reputed to be such, or that 
they have acted as such, is sufficient, 
without the production of evidence of 
their appointments. And officers du- 
ly appointed and commissioned, are 
presumed to have taken the regular 
oaths ib. 

4. This rule is applicable to the proof of 
vendue titles to lands, derived from 
sales under general laws, by the ordi- 
nary officers of the government, ib. 

6. On trial of an in£ctment for a riot 
and rescue from the custody of an of- 
ficer, of property attached by him, 
held, that the attachment might be 
proved by parol, although the officer 
had made return of the writ, which re- 
turn (through mistake) did not show 
the i^ttachment of the property rescu- 
ed. State vs. Daggett et. al. • 149 

6. How far, and under what circumstan- 
ces a receipt may be explained, or va- 
ried by parol testimony. Raymond 
vs. Roberts 304 

7. The confessions of a minor are com- 
petent evidence agaiost him ; but the 
jury should we^h it with refierence to 
the age and understanding of the mi- 
nor, and his capacity to judge of his 
ri^ts. Mather yT%. CUark, . . *09 

declaration. * Fry vs. OooL . 342tS. In a prosecution under the bastardy 



6. Although the court err in their in- 
struction to the jury, yet the verdict 
will not^or that cause, be set aside, if 
it appear from the whole case to be 
right. Campbell vs. Bmtenum. • 177 

7. A writ of error will lie in sny case of 
a civil nature, in which final judgment 
may tiave been rendered by the coun- 
ty court ; and if, on a motion to dis* 
miss the writ, the court, upon looking 
into the record, find that such a judg- 
ment is alleged to have been render- 
ed, the motion will be overruled. 
Crittenden vs. Wright. ... 193 

8. A decision of the county court, refect- 
ing any report of referees, cannot be 
revised on a writ of error. The su- 
preme court cannot proceed to render 
judgment on the report. . . . f6 

9. If the county court r^eet a report of 
referees entered into by the parties, 

, under a rule ofajuitiee of the peace, 
and made returnable to the county 
court^ they have not authority to pro- 
ceed further and render a judgment 
for costs ih 

10. But although the county court is not 
authorized to render a judgment for 
costs in such ease, still, in as much as 
they have jurisdiction of the report, 
the proceeding to render a judgment 
for costs on a rejection thereof, is not 
regarded as coram non judice and 
void, but only as erroneous ; and the 
party may be relieved by writ of er- 
ror ib. 

11. The improperly overruling a motion 
in arrest of judgment, for causes ap- 
parent upon the face of the record, 
cannot regularly be assigned for error, 
but the cause upon which the motion 
was predicated is the error to be as- 
signed. Keyes vs. Throop et. al. 276 

18. I}fc(a.— A writ of error lies only up- 
on a final judgment. Richards et. al. 
vs. Wheeler 369 

13. The rejection of a report of auditors 
is analogous tO setting aside the ver- 
dict of a jury, and granting a new tri- 
al ; and although it is a judgment, it 
is a mere interlocutory, and not a 
finsu one. •••••... tb. 

See ExcxpTioKS, No. 1. Rkcogni- 

ZAHCE, 1. 

ESTOPPEL. 

1. A party cannot be estopped from 
pleading the general issue, and thus 
putting the plaintiff upon proof of his 
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acte, the mother of the child, being 
made a witness by statute, without 
any distinction as to the facts to which 
she may testify, is competent to testi- 
fy to the confessions of the putative 
father. • t6 

9. In an action of covenant broken, 
founded on. a covenant in a deed of 
land, if the deed be executed with all 
legal formalities and recorded, it is of 
itself evidence in the action, and its 
execution need not be proved. Wtl- 
UamtVB. Wetherbee 9S9 

10. So of eopiet of deeds of mesne con- 
veyance, duly certified fiom the re- 
cords of the town clerk'b office, where 
the originals were recorded, where the 
party wishing to use them has not, or 
is not entitled to the custody of the 
originals. ib 

11. A declaration, charging an arrest on 
the 34th day of the month, is support- 
ed by evidence of an arrest on a writ 
dated the 35th day of the month. 
Steele vs. Bates SS8 

See Retuxn, No. 1. CouHTEaF&iTiurG, 

No. 3. DiVOKCE, No. 1. CoNTaACT, 

S. Variakcb, 1, 8, Levy of Execu- 
tion, S, 3, 4. Estoppel, 3. 

EXCEPTIONS. 



1. A bill of exceptions, which is intend 
ed as the foundation of a writ of error, 
must contain such facts as show the 
grounds of every decision of the court 
to which an exception is tidcen. And 
it would seem that, where the opinion 
excepted to involves tiie sufficiency of 
the facts proved, in point of law, it 
must appear from the exceptions, that 
the testimony detailed is au the testi- 
mony which was given to the point, 
or be expressly certified that no other 

' testimony was given, tending to prove 
it ; otherwise ue presumption of law 
in favour of the judgment cannot be 
rebutted. SlearruYS, Warner, 36 

3. A deposition, to which an exception 
is taken for impertinency, ought to be 
spread upon the record. . • . t6. 

3. A case, in whicb judgment has been 
rendered in the county court, and 
which is pending in the Supreme 
Court, on exceptions taken at the tri- 
al below, is not, on the suggestion of 
the death, and representation of the 
insolvency of the defendant, to be 
discontinued ; but the exceptions are 
in the nature of a writ of error, and 



must be finally disposed of in the Su- 
preme Court. fVMer vs. Ktng. 304 

4. Exceptions to reports of road commit- 
tees, since the passing of the act of 
the 16th of Nov. 1835, are to be filed 
with the clerk of the court, by the sec- 
ond day of the term, or suda reports 
will be accepted. But for sufficient 
cause shown, the order of acceptance 
may be set aside, and further time 
allowed. J^ar$h et. al. petitioners for 
a road. 339 

5. Exceptions, agreed on by the parties, 
represented the court as taking from 
the jury altogether, the duty of weir- 
ing the testimony, and a new tnal 
was granted for tliat cause. Hanchett 
vs. frhitney 340 

6. If the court improperly overrule an 
objection to irrelevant testimony, the 
remedy is by bill of exceptions. 
Keyes vs. Throop et. al. . . 376 

7. Al&ough the judges certifying excep- 
tions, are bound to notice no point de- 
cided to which an exception is not ta- 
ken and noted at the time, yet it is 
proper for them to certify any other 
point ruled, which they think merits 
further consideration. Steele vs. Bates. 

888 

EXECUTION. 
See Justice op the Peace, Nos. 1, 3. 



EXECUTOR. 

An executor or administrator may well 
satisfy his execution, by a levy on the 
real estate of the debtor of the testator 
or intestate. Hathaway vs. Phelps. 84 



FIRST SETTLED MINISTER. 

1. Held, That a settlement of a minister 
in an organized town, so as to vest in 
him the right of land reserved in the 
New-Hampshire charteis, for the fiist 
settled minister, if made while the 
statute of 1787 was in force, must 
have been made in substantial con- 
formity to the provisions of said act ^ 
otherwise a minister could not have 
become ?l first settled minister of such 
iowHy so as to be entitled to the land. 
Dow vs. Hinesburgh et. al. • • 18 

3. That, tOvConstitute such a settlement, 
there must have been a contract or a- 
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greement to settle, between the inhab 
itants of the town and the minister, 
and an ordination or installation of 
. the minister oyer such inhabitants, in 
pursuance of such agreement ; and 
that the settlement must haye been, 
or at least haye been mtended to be, 
a permanent one. . - . . . t&. 
5. Held, alio. That the ordination, not 
being matter of record, may well be 
pioyed by parol; but that if the a 
greement to settle be with the town, 
or the inhabitants thereof, in their cor- 
porate capacity, it must appear of re- 
cord, or be shown to haye been of re- 
cord, and the loss or destruction of the 
record legaUy accounted for. . • ib. 

FRAUD. 

1. QfMiefc— Ifproofof covin and collu- 
sion between the parties to a fraudu- 
lent judgment in its concoction, had 
to ayoid the right of another, is essen- 
tial to bring the party procuring such 
judgment within the penalty of the 
statute against fraudulent and deceit- 
ful conyeyances, &c. Wright, qui 
tarn, ys. Eldred 401 

3. Held^ThaX proof of the fact, that the 
defendant in such fraudulent suit, jus- 
tified the judgment had, after it8 re- 
covery, was sufficient eyidence of col- 
lusion between the parties. . . ib, 

9. The penalty of the statute against 
fraudulent and deceitful conyeyiinces, 
&c. attaches to a coyinous ntit, judg- 
ment, or execution, although those 
words are not repeated in the clause 
giying the penalty i6. 

See Sale, Nos. 1, % Chose ih Actio*. 

COITTACT, 4. 



lieyed by htAea» eorpua, notice shovM 
be giyen to the opposite party. . f6. 

See PaiviLEGE, No. d. 

HIGHWAYS. 

1. It ia the duty of coramittees, appoint- 
ed by the oonit» to lay and survey 
roads, to ascertain and form an opin- 
ion, of the utility or inutility of such 
road, and to certify such opinion to 
the court, whether they return a sur- 
yey of the road, or not J\iaril^ et. a].. 
peiiiioner$for a romd, • • . 359 

3. It is the duty of the selectmen, on di- 
yiding their respective towns into 
highway districts, to caose a publick 
teoord thereof to be made, and so of 
such alterations as they may make 
from time to time. In default of this» 
it is absolutely necessary that each 
highway rate-bill and warrant contain 
a qescription of the district, properly 
authenticated by the signature of the 
eelectmen, in order to nold the high- 
way surveyors responsible for neglect 
of their duty. Nevobury ys. Tenney. 
^9% 



IMPOTENCY* 



See DivoBCE, No. % 



Ilf DEBIT ATUS ASSUMPSIT. 



H 

HABEAS CORPUS. 

1. If a party be taken and committed to 
prison, on an execution made return- 
able within 120 days, where by law 
it ought to haye been made retiunable 
in 9ixty days, after the expiration of 
sixty days from the date of such exe- 
cution, such commitment is irregular, 
and the prisoner will be discharged on 
habeas corpus. Hatch, ex parte. S8 

3. It vfould seem, that where a party is 
illegaUy restrained of his liberty, un- 
der colour of an execution betwerai 
party and party, and seeks to be re- 



1. J!}telum.— The action of indebiiaiut 
assumpsit for use and occupation, will 
lie in all cases, either upon a contract 
express or implied, where » tenant 
enters upon land and enjoys the prem- 
ises by the consent or permission of 
the owner, although it was otherwise 
at common law, and although the rem- 
edy cannot be traced to any spedfick 
enactment of oui legislature. Shot" 
tuck ys. Ransom S52 

9. The plainti£f haying agreed with the 
defendant for a loan of money, with 
an understanding that the interest waa 
to be after tbesrate of twenty per cent, 
procured one O^ W. to execute with 
him a joint and seyeral note for the 
amount. The debt and interest at 20 
per cent, was afterwards paid by G. 
W. in consequence of an arrangement 
with the plaintiff— the plaintiff haying 
had the sole use of the money: all 
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which transactions were prerious to 
the paBsase of tbe act of ISth Nov^ 
1833. Held^l. That an action of 
indebitatus assumpsit well lay to re- 
cover back the usurv so paid. 3. That 
tiie action was well brought by the 
borrower, without joining die co-obli- 
gor, his surety. 3. That the co-obli- 
gor was a competent witness for the 
plaintiff. Daws vb. Hoy. • • 809 

INDEMNITY. 

8ei Tasspass, No. 1. 

INDICTMENT. 

Form of a valid indictment, for the 
crime of knowingly having in posses- 
sion a counterfeit bill, with intent to 
pass the same. State vs. RandalL 89 

See Assault, No. 1. 

INSOLVENT LAW. 

A diK^iatge obtained under the insol- 
vent law of the state of New-York, 
passed April 13, 1813, is no bar to a 
suit in this state brought upon a note 
executed in the state of New- York, 
between citizens of that state, subse- 
quent to the passing of the act, and 
piior to the obtaining of such dis- 
charge. Herring YS. Selding. • 13 

INTOXICATION. 
See CoHTBACT, No. 1. 

ISSUE OF FACT. 

1. Heretofore, when an issue of fact was 
joined to the court, it was, by the 
practice of the court, for the term on- 
ly, and in case of a review or contin- 
uance, either party might, as a matter 



ble rights of C in'a bill against A, C 
need not make B a party ; and a 
court of equitv will do justice to C, 
without regard to the situation of A, 
as it respects any consideration he 
may have paid to B. And if both 
parties to the discharge are conusant 
of the firaud, equity will, under no 
circumstances, aid eithf r. Hall et. al. 
vs. Dana '• ... 881 

See Indsbitatus Assumbbit, 3. A- 

WABD, 1. 

JUDGMENT. 

1. If an action be brought in the name 
of the selectmen of a town, where it 
should have been brought in the name 
of the lotwt, the proceedings would be 
merely erroneous, and not void. The 
judgment, while it remained in force 
ana unreversed, would be conclusive 
upon the parties, and its merits could 
not be overhauled, nor could it be im- 
peached in a collateral way. Jillen 
vs. Huntington et. al. ... 349 

3. If a judgment should be rendered in 
a case, where the original writ is de- 
clared by statute to be void for want 
of a minute thereon of the true day, 
month and year when the same was 
signed, such judgment, though irregu- 
larly obtained, would nevertheless be 
a judgment to all intents and purpos- 
es, until set aside or reversed. . ib. 

8. It is a general principle, that a judg- 
ment is void in no case, except where 
it appears from the judgment itself 
that tne cpurt had no jurisdiction, ib. 

4. Either an erroneous or irregular judg- 
ment, if rendered by a court of com- 
petent jurisdiction, forms a good jus- 
tification for the proceedings had to 
enforce, until reversed or set aside. «^. 



of course, change the issue to the 5, An erroneous judgment, though after- 



country. Bishop vs. BothwelL ft9l 
9. By the act in aadition to the Judicia- 
ry act, passed Nov. I8th, 1834, (Stat. 
118, eh. 7, No. 46,) the authority of 
the Supreme Court to try an issue of 
fact, is virtually taken away, and all 
such issues must be tried in ^e coun- 
ty court • «6 



JOINDER OF PARTIES. 

If A procure a discharge from B, with a 
view to defeat therewith the equita 



wards reversed, will affi)rd protection 
for all acts done under it. . . ib. 
6. But when an irregular judgment has 
been set aside, the consequences, as it 
respects the parties to it, are the same 
as LT no judgment had ever existed, ib. 

See Bab, No. 1. Ebbob, 18. 

JURISDICTIOTi. 

1. The United States' courts, and the 
courts of this state, have concurrent 
jurisdiction within the state, of the 
crime of counterfeiting the bills of the 
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United States^ Bank. State vs. Rmir 
dmtt. 89 

3. Where courts of law and equity have 
concurrent jurisdiction, that court to 
which application is made will grant 
relief, unless the rig^t has been deci- 
ded, or failed of a determination 
throuf^ the fault of the party. Hall 
et. aL TS. Dana 881 

9. The decision of a court of competent 
authority is condusive upon all courts 
of concurrent jurisdiction. . . ib, 

4. One, not a relation of a supposed in- 
sane person, and without aescribing 
himself as the friend of such person, 
represented the case to the probate 
court, and prayed for an inquisition. 
The court issued an order of inquest, 
reciting therein that the application 
was by 9i friend, &c. — The selectmen 
and cnril authority to whom the order 
was addressed, made return thereof, 
adjudging the suspected person iruane, 
without giving him notice or person- 
ally examining him. The applicant 
was thereupon appointed guardian, 
and took possession of the property 
and controled the person of his ward 
for a season. The letters of guardi- 
anship were afterwards repealed by 
the probate court, on petition of the 
ward, for irregularity in the want of 
notice. On appeal from an order of 
Uie probate court, allowing the guar 
dian's account — Held, That the ap- 
plication was well enough, especially 
as the probate court had certified it 
was by a friend-^That the appUca- 
turn gave to the probate court juris- 
diction in the case, so that the appoint- 
ment, though voidable for the want 
of notice, and rightfully repealed, was 
not void:^ — and that the guardian 
might well act under such appoint 
ment until his letters were repealed, 
and had a right to account before tiie 

S rebate court. Cleveland vs. Hop- 
im 894 

5. Held, (trguendo. That if the court 
from whi(£ an appeal is taken has not 

I'urisdiction of tibe matter, the appel- 
ate court takes none ib 



fened by the act of 1797, {Stat, 130, 
eA. 9, $ec. SI,) and all executions issu- 
ed upon judgments rendered by vir- 
tue of that act, must be made return- 
able within sixty days from date. 
Hatch, ex parte S8 

3. It is only in the cases specified in the 
act of 1821, {StaU 140, eh. 9, ne. 9, 
sec. 8-6,) that an execution of a judg- 
ment upon a confession can be made 
returnable in one hundred and tweniy 
days. to. 

8. Dictum^ A justice of the peace may 
render a judgment for the balance, in 
case of mutud offsets, though it be 
for more than the sum of one hundred 
dollars i6. 

See Marriaqb, Nos. 9, 8. 



See JutTioB OF thb Pxacb, Nos. 1, 8. 
Pkobats Coukt, No. 1. 

JUSTICE OF THE PEACE. 

1. The ordinary jurisdiction of justices 
of the peace to render a judgment up- 
on the confession of the party, is con- 



LAW MERCHANT. , 

The Law Merehani is a part of the com- 
mon law of England, and as such is 
adopted by statute here, so far as it is 
applicable to our local situation and 
circumstances, and is not repugnant 
to the constitution or any act of the 
legislature of this state. And so far 
the courts of this state are bound to 
recognize it. Naih vs. Harrington. 
9 

LEVY OF EXECUTION. 

• 

1. It is the duty o^an officer levying an 
execution on real estate, to procure 
such execution and his return to be 
recorded, both in the office of the 
town clerk of the town in which the 
estate is situate, and also in the o£tice 
of the magistrate or clerk of the court, 
whence the same issued. And a re- 
cord of the original execution and re- 
turn in both offices is necessary, to 
perfect the title in the creditor ; but 
if an officer levying and certifying his 
return, should ne^ect to procure tibe 
recording, and the recoros should be 
regularly made through the procura- 
tion of another, probably the levy 
would be held sufficient. Ifubbard 
vs. Dewey Sift 

2. ^^aere — If the officer's certifying in 
his return that he had caused the ex- 
ecution and return to be recorded, 
would be prima facie evidence of the 
fact ib. 
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a. The respective certificates of the town 
clerk and magistrate or derk of the 
court, upon the execution, that the^ 
have recorded it, are prima fade evi- 
dence of its heing recorded, liable, 
however, to be rebutted, and the levy 
destroyed, by the fact of a fatal vari- 
ance between the execution and re- 
turn, and the record thereof actually 
made ; of which variance a duly cer- 
tified copy of the record, (compared 
wiUi the original,) would be the 
proof. ib. 

4. Heldy That a certified copy from the 
town clerk's records of an execution 
and return, was sufficient evidence 
the origioal being there recorded, not- 
withstanding the officer has certified 
in his return, that he had left a true 
and attested copy thereof in such of- 
fice 1*6 



of* 



See Executor, No. 1. 

LIEN. 

1. An attorney at law has a lien uix>n 
the debt whieh he has prosecuted to 
judgment, for his fees, viz. for the 
tenn, attorney and travel fees, and 
for all monies expended by him in 
prosecuting the suit. HearttVB, Chip' 
man et. al. 163 

3. But although, by the laws of this 
state, no distinction is made between 
the office of attorney and counsellor, 
yet, the extra charges of counsel for 
argument, &c. are not, by the prac- 
tice of the court, thus secured. . t^. 

3. Although notice by the attorney to 
the debtor, that he relies upon his lien, 
may be necessary to secure the attor- 
ney against a bofia fide payment to 
the creditor ; yet, if there be any col- 
lusion or design to cheat the attorney 
of his lien, the debtor will not be pro- 
tected by a payment to the creditor 
with such design, though there be no 
notice ib. 

4. As between the creditor and his attor- 
ney, the money to the amount of the 
claim of the latter a his, and cannot 
be assigned by the former. And who- 
ever receives it under an assignment 
of the judgment, receives it to the use 
of the attorney, and the attorney may 
recover it out of his hands, by an ac^ 
tion for money had and received, ib. 

6. Jl vfotUd $eem, that personal chattels 
attached on mesne process by one offi- 
cer, may be subsequently attached on 
other process by other officers^ and 



thus successive liens created in favour 
of different officers. JEfoH, adm^r. vs. 

WdiMdge tl5 

6. A lien upon goods, by attachment up- 
on mesne process, is dissolved by a 
confession of judgment before a jus- 
tice of the peace, upon the origmal 
cause of action, and a subsequent at- 
tachment thereby becomes the first 
in right » ib. 

See Shbrivf, Nos. 8, 4. 



LIMITATIONS, STATUTE OF, 



. Heldr^Thtit the statute of limitations 
goes upon the presumption of payment 
after tne time therein limited, and that 
an acknowledgment of the debt with- 
in the time limited, shows that it has 
not been paid, and thus, by removing 
the presumption, takes the case out of 
the statute— that the debt is thereby 
revived ab initio^ and the plaintiff re- 
covers not on the ground of having a 
new right of action, but because 9ie 
statute bar is removed by the acknow- 
ledgment.. Gailer vs. (Mnnel 349 
3. In an action of debt on judkment, 
where the defendant pleaded that no 
right of action had accrued to the 
|daintiff within eight years next before 
the commencement of the suit — ^repli- 
cation, that the right of action did ac- 
crue within, &c. and issue joined 
thereon: — held, that evidence that the 
defendant .had, within eight years 
next before the commencement of the 
action, acknowledged the said debt 
to be due, was competent and proper 
under said issue, and that there was 
no departure in the pleadings. . ib. 

M 

MANDAMUS. 



1. Held, That a writ of mandamtu does 
not lie to compel the county court to 
accept a report of auditors, although 
it lies to compel them to proceed to 
judgment, if they unreasonably refuse 
to do so. Richards et aL vs. Wheel- 
er 369 

3. The power to accept or reject a re- 
port of auditors being given to the 
county court by law, its exercise ne- 
cessarily involves a judicial discretion ; 
and when the act to be performed is 
of a judicial nature, it can be enforced 
by a numdamus only where the law 
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has peremptarUy cBrectod it to be per- 
formed, or where the right is clear, 
^nd nd discretion exists in the inferior 
court in relation to it . • . ib. 

MARRIAGE. 

1. Construction of the act regulating 

marriage and diyoxce. EUU vs. HttU. 

41 

3. If any minister of the gospel or jus- 
tiee of the peace, join any minor in 
marriage, haying a parent, guardian, 
or master, without being certified of 
the eanteni of such parent, guardiaii, 
or master, he incurs the penalty of 
the act, notwithstanding he ma^ have 
been duly certified of tne publieaiion 
of the intention of such marriage, ib, 

3. If any minister of the gospel or jus- 
tice of the peace, join any minor in 
marriage, without a certificate of the 
publication of tiie intention of such 
maniage, he incurs the penalty of the 
statute, notwi^tanding the parents 
of such minor may haye cmuetUed to 
such marriage ; and the minister or 
magistrate haye been certified thereof, 
previous to the solemnization. Camp* 
Ml vs. Shattudt. . . .109 

MASTER AND SERVANT. 

1. If a master, whose apprentice has 
wrongfully left his service, give out 
that he will not receive him again, 
others niay lawfully employ such ap- 
prentice, though specially notified by 
the master, not to harbour him ; un- 
less the master also make known a 
change of resolution, and signify a 
willingness to receive the apprentice 
again. Conant vs. Rcnfmond, • S43 

S. Dieto— Although an action on the 
case, for damages for harbouring an 
apprentice, would be a bar to an ac- 
tion of oiiuimpnif for his service, for 
the same period, yet, evidence which 
would support the latter, will not sup- 
port the rormer action ; and the meas- 
ure of damages in the two actions is 
not the same ib 

9. AsMumpsit by the master for the wa- 
ges of an araconded aporentice will 
6^} though the employer did not know 
of the apprenticeship, till after the 
services were performed. . . . t6. 

4 If the apprenticeship was known to 
the employer, the master, by bringing 
asiwnpHt waives the tort ; and the 



measure of damages is the value of 
the services to the employer. • . ib. 

5. But, in an action on the ease, for har- 
bouring, &c. the plaintiff must show 
that the defendant harboured the ap- 
prentice, knovoinz him to be »ueh ; and 
the measure of damages is the injury 
the plaintiff' has nLstained, including 
the value the services would have 
been to the master for the period the 
defendant harboured the apprentice, 
knowing of the apprenticeship. ib. 

6. If an apprentice break the indentures 
on hia part, the master may treat them 
as cancelled, if he choose. . . t6. 

MORTGAGE. 

1. One of two mortgagees in a mortgage 
given for the security of a joint debt, 
having assigned all his interest in the 
mortgaged premises, and the other 
having been paid his equitable portion 
of the debt, the assignee can sustain a 
bill by himself and in his own name, 
to foreclose the equity of redemption. 
King vs. Harrington et al. . . S3 

3. Although in such ca8e> the joint cred- 
itor who has been paid, is tenant in 
common with the assignee of the le- 
gal estate in the land, still he holds 
only an estate m trust for the assignee, 
and if he presume to meddle, may be 
compeUed in equity to quitclaim to 
the assignee ib, 

3. The assignment by a mortgagee of his 
mortga|;e interest, does of itself con- 
vey a right to receive payment on the 
notes described in the mortgage. And 
an assignment by endorsement on the 
notes is unnecessary, in case of a bona 
fide sale and a deHnery of the notes 
to the assiffnee of the mortgage inter- 
est in the land. t6. 

4. Possession of the notes by the assignee 
of the mortgage is necessary to rebut 
the presumption of payment arising 
from their absence, but is not essentia 
to convey the right ib. 

5. The orator having mortgaged his 
farm— ^pending his equity of redemp- 
tion, which had been limited by a de- 
cree of court, the defendants levied 
two executions in their favour, on a 
part of said farm, and caused so much 
thereof to be set out, as would, in the 
opinion of the appraisers, amount to 
the sum of their executions, together 
with the mortgage money. They 
then procured an assignment from the 
mortgagee, of his interest in the prem- 
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isci, Uy a stranger, and from him to 
themselves, whidi, after the equity o{ 
redemption had expired, thejr caused 
to he recorded, and brought ejectment 
against the orator for the whole farm. 
The orator thereupon brought his bill 
in chancery, praying that the defend- 
ants might be perpetually enjoined 
from all proceedings by virtue of the 
assignment; that the consideration of 
the assignment be deemed a satisfac 
tion of the mortgage, and that the de- 
fendants be decreed to release to him 
all the land assigned to them, not em- 
braced in the levy of their executions. 
On demurrer, held, that he was not 
entitled to the relief sought Tieh»ut 
vs. Harmon et al 37 

6. One attaching estate on mesne pro- 
cess, which is incumbered by mort- 
gage, does not by such attachment, 
(before judgment,) acquire any inter- 
est in the estate, which the mortgagee 
is bound to notice. And if the mort- 
gagee make him a defendant in a bill 
to foreclose the equity of redemption, 
he will be dismissed, with judgment 
for his costs. Nichols vs. Holgate, 
etal 138 

7. A. having conveyed to B. real estate, 
as security for having become surety 
for debts of A., and B. hating gone into 
the possession thereof. Held, that the 
rents were incident to the estate, and 
constituted a part of the security as 
much as the estate itself, and could 
not be recovered of B. until he is dis- 
charged of bis liability as such surety. 
Seliiek vs. Mun»mL .... 150 

8. I>ie(iim.-*-Where a mortgage is condi- 
tioned for the payment of several 
notes, the mortgagee fMay assign the 
whole of his interest in the mortgaged 
premises to an assignee of apart of the 
notes, leaving no security in the land 
for a subsequent assignee of the other 
notes. Wright vs. Parker et ai ^12 

9. A. Being possessed of Jive notes se- 
cured by mortgage, assigned two of 
them to B. and by deed transferred 
and set over to him a corresponding 
portion of the mortgage, to hold to 
himself, Sic, until B. sl^uld- be paid 
and satisfied said notes. And B. on 
his part, covenanted in the same in- 
strument, under a penalty of OOOO, 
at any time after said notes should be 
paid, with the interest and costs, if any, 
to give up to A. *'aU and singular all 
the residue and iBmainder, without 
let or bindiance,or molestation, peace- 

57 



able possession of the premises." A. 
afterwards assigned to C. two other 
of said notes, and transferred to him 
all his remaining interest in the mort- 
gaged premises. — Held, that the as- 
signment to B. was not such a contract 
as enabled him to hold the whole 
mortgaged premises as a security for 
the payment of the two notes so as- 
signed to him; but that as against C. 
he was entitled to a portion of the 
mortgaged premises, equal in value to 
the amount of the two notes, &c. and 
that C. was entitled to the residue; 
and partition of the premises was or- 
dered accordingly. ..... $6. 

10. One having mortgaged White acre 
to secure &e paym<ftit of notes doe 
on 'a day certain, and also Black mere, 
conditioned for the payment of the 
same notes, or, in case of failure, for the 
surrender of white acre, without suit 
or trouble, the notes not being paid, 
Held, that the surrender oi^t to 
have been made in a reasonable time, 
or when requested by the mortgagee. 
And no request appearing, it was de- 
creed, that the orator might redeem 
Black acre, by paying the costs, and 
the interest on the notes from the time 
they became payable, and by a sur- 
render of white acre; but, that in case 
of failure, botii messuages be holden 
for the payment of the whole debt and 
costs. JVtmf et al-TS. I^^etaL S83 

11. A foreclosure of the equity of re- 
demption upon a mortgage does not 
operate as a discharge of the debt se- 
cured by the mortgage. Strong vs. 
Strong 373 

IS. The mortgagee may, notwithstand- 
ing such foreclosure, sue for and re- 
cover the debt secured by his mort- 
gage; but such recovery is good cause 
for opening the decree of foreclo- 
sure ib, 

13. So, a ehose in action, assigned in 
pledge as additional security of a debt 
collateral to a mortgage, may be col- 
lected bv the assignee, notwithstand- 
ing the foreclosure of the mortgage, ib. 

See PABTlTIOfT* • 



N 



• NEW TRIAL. 

1. If one traverse the facts, and take is- 
sue upon a bad plea, instead of demur- 
ring to the same, he cannot avail him- 
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Mlf of a new trial, on the ground that 
testimony was admitted, contrary to 
the general rule of evidence, provi- 
ded it was pertinent to the iisuejoin- 
td; nor will a new trial be granted for 
the defect in pleading, iamey vs. 
BHaa et al 60 

3. Whether the issue found be immateri- 
al, or otherwiiex is a question projperly 
arising on a motion in arrest of judg- 
ment. But though the plea might 
have been bad on . demurrer; yet, if 
the Court can discover that substan- 
tial justice has been done by the ver- 
dict, they will not arrest the judgment, 
^ but will consider the party as having 
waived all objections to the proof of 
the facts on whidi he has taken is- 
sue. ib 



d. A petition for fVirther proceedings, 
where a judicial determination has 
been had, in a cause, is a petition for 
a neto fria/, within the meaning of the 
■"act relative to petitions preferred to 
the General Assembly," notwithstan- 
ding the petitioner avers that he has 
had no trial, and only prays for an 
act authorizing the county court to 
grant him a trial Keyes vs. Tkroop^ 
etal 976 

4. If evidence pertinent to the issue, and 
tending, among other things, to prove 
a material fact, be rejected by the 
court, a new trial will be granted for 
that cause, although the evidence re- 
jected might notj in the opinion of the 
court, have been sufficient for that 
purpose. Jdow% vs. Hawks. . 890 

5. A party, to entitle himself to a new 
trial on iiie ground of newly discover- 
ed evidence, must show (by affida- 
vits,) that the evidence has been dis- 
covered since the trial, that no laches 
are imputable to him, and that the 
testimony is material* Myers vs. 
BrowneU. 407 

6. And although a new trial will not be 
gianted on the discovery of new evi- 
dence merely cumulative, and which 
may still leave the cause doubtful; 
yet, Uiough*it be to a material point 
before litigated^ if it place the point 
beyond doubt, which was before left 
doubtful, so that it is apparent injus- 
tice has been done, a new trial will 
be granted ib 

7. All applications for new trials, for 



N0N-8UIT. 

Instance of a non-suit permitted after 
verdict jDow vs. Hine«6urgA et aL 1& 

NOTICE. 

A notice of special matters in bar to be 
^veain evidence under the general 
issue, must contain the substance 
(though not the formality,) of a good 
plea in bar, or it will be defective, 
and evidence cannot be given under 
it. FuUerton \s. Mack. . . . 415 

See Statutes, No. 3— Deed, 1, 2. 
Teitaut, I, 2, 4. 



o 



OFFICERS. 



See EviDEKCB, Nos. 2, 8, 4.^Judgiient, 
4, 5.-^Shekifp. 



PARTITION. 

/* was held^ThaX one of several mort- 
gagees of undivided interests in the 
same land, and who have never been 
in possession or foreclosed their mort- 
gages, can sustain a petition for parti- 
tion against the others; and that the 
mortgagor or his assignees, being in 
possession, have no right, as such, to 
oppose such partition. Munroe vs. 
9Fa^'%eetal 410 

PAUPERS. 



discretion of the Court. 



ib. 



1. In case of an appeal from an order of 
removal, the question, whether charge- 
able or likely to become so or not, is 
material, ana may be raised by the ap- 
pellant, in the court to which the ap^ 
peal is taken; but this defence being 
of an interlocutory nature, or a tem- 
porary bar, must be taken advantage 
of, by motion to quash, or by a special 
plea in bar, setting forth the fact. 
Corinth vs. Bradford. ... 120 

2. A plea to the merits should state, and 
rest upon the fact, that the town to 
which the removal is made, is not the 
legalsettlementof the pauper. . ib. 



Uiis cause, are addreaed to the sound3. There is no general issue m these ca- 
j . _ _!.. - ^ 1 -i ^^^ ^^ ^^ ^j^ ^^ "urwluly remov- 
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ed," which has sometimes been used, 
is bad ib 

4. A penon, haying come to reside in a 
town in this state, previoui to the 
passing the act of the 6th November, 
1801, and continuing to reside in such 
town after the passing of the act, 
thereby gains a legal settlement under 
it J unless warned to depart such town, 
as therein proyided. Stamford vs. 
Whitingham 188 

5. Where service of a warning to depart 
the town is made, by leaving a copy 
with some person other than the pau- 
per, at the house of the usual abode of 
such pauper, it is essential that the of- 
ficer certify in his return that the per- 
son with whom he left the copy was 
then rendent therein, and without 
this fact appearing, the return is fatal- 
ly defective* Reading vs. Roeking- 

272 



ly defect^i 
ham, . • 



PENAL STATUTES. 

See Plsadikos, No. S. — Rams^ 1, 2 
Costs, 1. 

PLEAS. 

1. In bar, to debt on bond. Jones vs. 
Cooper 55 

2. In bar, to debt on award, a former re- 
covery. Bachelder & Rea vs. Han- 
son - . . 321 

8. To Covenant broken^ on the covenant 
of warranty in a deed of lands, 

Ist. Nan estfaetum, 

2d. That the pPffwas not assignee. 

Sd. That the recovery and ouster 

was by covin, and not by elder 

and better title, &c. 

Replication, That the recovery was 

not by covin, but by lawful title, 

elder and better, &c. 

WiUiamM vs. Wetherbee, . . . 329 

4. Plea, Non est factum^ with notice of 
special matters in bar, under the stat- 
ute. Farter et aL vs. Stewart. . 418 

PLEADINGS, 

1. A plea in abatement must be pleaded 
at tne first term of the court in which 
the suit is entered. Jewdson et al. vs. 
Hapgood 31 

2* And the exception as to the tim^ of fil- 
ing such plea, is not waived by a de- 
muner. The party may either sign 



judgment, move to have the plea sot 
aside, or demur ib, 

3. It is a settled rule, that in actions on 
statutes, every circumstance in the 
description of the offence, contained in 
the body of the clause which creates 
it and gives the penalty or forfeiture, 
must be set forth, so as to bring the 
defendant within the statute. E^lis 
vs. HuU 41 

4. Dictum — It is a general rule, that in 
actions upon contract^ if a joint owner, 
&c. who ought to have been joined 
as plaintiff", is omitted, it may be tak- 
en advantage of on trial, in arrest of 
judgment, &c. But where the action 
is tor a tort^ the omission must be 
pleaded in abatement. HaU vs. Jid* 
ams 13d 

5. Where a plaintiff declares in one 
count before a court from which an 
appeal is taken in the cause, on declar- 
ing anew before the appellate courl, 
he may add other counts, provided it 
sufficiently appear to the court tnat 
they are (or ue same cause of action, 
and not for a new or distinct caufm of 
action. Keyes vs. Throop et al. 213 

See Statutes Nos. I, 2. — Bokd 1, 2. 
Paupers, 1, 2, 3 — Estoppel, 1, 2* 
Notice. 

PLEDGE. 

1. In cases of pledge of personal chattels, 
the general property remains in the 
former owner, and only a special prop* 
erty passes to the pawnee. FUtcher 
vs. Howard, 115 

2. It is essential to every pledge of a 
personsd chattel, Uiat it be accompani- 
ed by delivery of possession; and if 
the pawnee takes a delivery, and yet 
immediately re-delivers the thing 
pledged to the former owner, or per-, 
mits it to go back into his possessMHi, 
the special property .created by the 
bailment is determined and go ne. ib 

See MoETSAOB, No. 13. 

POSSESSION. 

The possession of a personal cfaattel,with 
the consent of the owner, will not ren- 
der the chattel liable to the debts or 
disposition of the possessor, unless the 
possession be fraudulent, and intend- 
ed for|cok>urable purposes, which is a 
question of fact for tne jury to deter- 
mine. Moon vs. Hawks, . . 330 
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PRACTICE. 

• 

1. An execution improvidently issued 
for costs, where none were taxable, 
set aside, on motion, under a rule, 
that the defendant have no action of 
trespass against the plaintiff, and no 
action whaterer against the clerk. 
Vadhkin vs. Soper, ..... 248 

3. A demurrer to a bill in Chancerv ad- 
mits such facts as are regularly plead- 
ed, and an order overruling a demur- 
rer is of course made upon a supposi- 
tion that the facts set forth in the bill 
are true. — Hence, on a bill of review, 
where part of the original bill was 
demurred to, and answer was made to 
the residue, and the demurrer was 
overruled, a recital in the decree final, 
that "it was ordered that the demur- 
rer be overruled, ond that from the 
faet$ Mt forth m the bill befi^ taken 
as true, the orator is entitled to re- 
lief," was held well enough, the addi- 
tion being merely superfluous and im- 
material. HaU et. al. vs. Dana. 981 

$• Though, by statute, the Court of 
Chancery may issue execution on fi- 
nal decrees, m the same form and 
manner as courts of law, yet other pro- 
cess may be employ ed conformably to 
the proceedings in chancery in Eng- 
land. . • 



4. It would seem that a conditional grant 
may be presumed ; and if the right 
claimed is independent of an inciden- 
tal duty, there is no doubt but that 
such right, accompanied by such duty, 
may be presumed to. 

5. If a par^ prescribing for t right, has» 
within fifteen years before action 
brought, acknowledged the claim of 
the plaintiff, though he did it under a 
mistake of his own rights, the presump- 
tion of a grant is rebutted. . . t6. 



PRIVILEGE. 






See pLBADizros, 1, S. Issue op Fact. 

PRESCRIPTIVE RIGHT. 

1. In this state, in analogy to the statute 
of limitations, a prescriptive right, or, 
more properly, tne presumption of a 
grant to incorporesd hereditaments, 
arises from fifteen years occupancy 
and possession adverse to the owner 
or proprietor. Mitchell vs. Walker, 
266 

d. Use and occupancy, accompanied by 
a c/oim of right on the part of the 
possessor, constitute an adverse pos- 
session ; and it is immaterial whether 
the right is claimed to have been de- 
rived from him in whom the right was, 
and who afterwards seeks to enforce 
it, or from another ; but if from the 
former, it must (it would seem) have 
been accompanied also with his acqui- 
escence ib, 

S. But possession and use for 15 years 
under a claim as terumt, would not, 
perhaps, raise the presumption of a 
durable lease ib 



1. 



jDtc^A-^Parties, witnesses, and bail 
are privileged f^om anest during their 
necessary attendance upon a court, or 
before any tribunal sitting in the na- 
ture of a court, in the administration 
of justice, and in going to and return- 
ing from it, whether compelled to at- 
tend or not. Fletcher VB. Baxter. 224 

2. The arrest of one having special priv- 
ilege or exemption from arrest, is not 
void, but voidable merely. . . t6. 

9. This special exemption is not matter 
which can be pleaded and put in issue 
to the jury, but is the ground of a mo- 
tion, if addressed to the court in whose 
protection the person is, or, if other- 
wise, probably of habeas corpus; and 
it is in the discretion of the courts 
whether to discharge or not. . . ib. 

4. Held — That where the principal was 
arrested while attending a court as a 
witness, and did not claim his privi- 
lege, but gave bail, it was a waiver of 
the privilege, and could not be made 
the ground of a defence, in an action 
against the bail ib. 

ft 

PROBATE COURT. 

If a citizen and resident of another state 
die testate, leaving estate within this 
state, and his executor file a copy of 
the will and of the probate thereof in 
the probate office of any district in 
which such, estate lies, and take let- 
ters of administration, with the will 
annexed, of the testator's estate with- 
in this state, the proper court of pro- 
bate here has jurisdiction of hi? admin- 
istration account within the state, not- 
withstanding proceedings previously 
commenced may be pending against 
such executor, touching his accoimt, 
in the state where the principal ad- 
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minutratlon is had. Jennison et. al. 
Ys. Hapgood 81 

PROMISSORY NOTE. 

1. The defendant endorsed to the plain- 
tiff a negotiable note after it had been 
over due eight or ten months ; the 
parties living in the same village, and 
the maker about two miles off. — In the 
action the endorsee against the en- 
dorser, held, that the arcumstance of 
thepote having been long over, due, 
could make no difference, and the 
same ought to be treated as a note en- 
dorsed on the day it feU due. Nath 
vs. Harrington. 9 

9. Where the law in England requires 
demand by the endorsee, and notice 
back to the endorser on the same day, 
to charge him, if the facilities of de- 
mand and notice are the same here, 
the rule of law is the same. . . ib. 

3. Notice of non-payment must be given 
back to the endorser, in order to 
charge him, notwithstanding the in- 
solvency of the maker. . . • tft. 

4. When the facts are found, the ques- 
tion of seasonable notice is purely a 
question of law ib. 

5. An endorsee, to fix the endorser, must 
present the note for payment at the 
time it falls due, and must give notice 
to the endorser of non-payment, with- 
in a reasonable time, wnich, according 
to the seneral rule, if be resides in the 
same place, must be on the same day, 
or at farthest by the next day, or if m 
a different place, by the next post. 
Whittle$ey et. al. vs. Dean, . 363 

6. If an endorsee give time of payment, 
the endorser is (Sscharged. • . ib, 

7. It b the duty of the assignee of a note 
not negotiable, who takes upon him- 
self to pursue the maker in the first in- 
stance, or of one holding a note in 
trust, to demand payment as in case 
of an endorsee, and if the note is not 
I>aid, forthwith to attach estate of the 
debtor, if to be found, and if not, to 
attach his body ; unless the maker ab- 
scond leaving no effects, or becomes 
bankrupt ib 



PUBLICO LAjN^S. 



See FiasT Settled Mihistee, No. 1. 



R 

RAMS. 

1. The penalties given by the third ^nd 
fourth sections of the *'act to promote 
the breed of sheep, and preserve the 
different breeds distinct;*' are separate 
and independent of each other; and 
both may be recovered by the same 
person ; the one, by reason of his hav- 
ing taken up and secured a ram, 
found going at large, &c. and the oth- 
er, by reason of Im being the owner 
or keeper of sheep with which such 
ram may have been found. Hail vs. 
Mami 130 

3. In case of distinct and several owners 
of sheep, running in the same flock 
where a ram is found, either owner 
may sue for the penalty, and the dif- 
ferent owners need not jdn in the ac- 
tion. • -••«•« • f6. 

RECOGNIZANCE. 

1. The conditk>n of a recognbance lor 
the prosecution of a writ of wror, is 
satisfied, by a reversal of the judgment 
complained of as erroneous. And it 
matters not, thou^ the defendant in 
error again recover on the original ac- 
tion, and sufier damage b^ me delay 
consequent upon the wnt of error. 
Smith vs. Kejfei 77 

% The bond of recognizance, required 
by statute to be taken by a ma{;is- 
trate on a complaint for bastardy, is a 
bond upon which the prindpaimay 
surrender himself in the county court, 
or be surrendered there in discharge of 
his bail ; although, if he do not appear, 
the bail will be holden to answer tfie 
orders of &e county court Mather 
vs. Clark 909 

3. The existing statutes do require, in 
cases of trustee process, that two re- 
cognizances for costs be entered into, 
on suuig out the process, the one to 
the trustee, and die other to the prin- 
cipal debtor, and that too, notwith* 
standing the plaintiff is a freeholder 
and a resident wiUiin the state, wheth- 
er the process be by summons or at- 
tachment OriwwM vs. JkB, trustee. 
865 



R{:FE|(£NCE. 
The county court ha^ power to refei a 
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cause, by consent of the parties, in 
any case. Campbell vs. WilUon, lid 



REMITTITUR. 

A declaration cannot be aided by a re- 
mittitur ; but where the plaintiff has 
demanded more, and a verdict or 
judgment is rendered for more than he 
is entitled to recover, the overplus 
may be remitted. Keyei vs. Throop 
et al 97e 

RENTS. 

See Mortgage, No. 7. 

RETURN. 

U The return of an officer, levying an 
execution on real estate, is conclusive 
upon the parties, and all claiming un- 
der them. Hathaway vs. Phelps, 84 

3. An officer, after he has returned a 
process, may, on application to the 
court, (but not otherwise,) be permit- 
ted to amend his return, provided the 
rights of third persons will not be af- 
fected by it, and there is any thing on 
the record by which the amendment 
or correction can be made ; but this 
permission will be granted, or not, as 
the court shall judge just, and on such 
terms as they think proper to impose. 
Barnard vs. Stevens et al. . . 429 

See Paupers, No. 5. 



s 



SALE. 

1 . In the sale of personal chattels, ^ere 
the conveyance is absolute, the want 
of a change of possession is not mere- 
ly prima fade evidence of fraud, but 
is a circumstance per se, which ren- 
ders the transaction fraudulent and 
void. Weeks ya. fVead. • • • 64 

S. And, no stipulation in the contract of 
sale, l^at the vendor shall remain in 
possession, will take the case out of 
the rule which requires a change of 
possession, if, from the nature o/ the 
iransaetiony the sale is absolute, and 
possession can accompany it. ib, 

3. On a sale of chattels, a delivery of a 
part, and an agreement to deliver the 
Key of a shop containing the residue 
to a third person, and an actual deliv- 



ery of the key to such third person, 
for the use of the vendee, is a suffi- 
cient delivery of the whole — and will 
enable the vendee to maintain trespass 
against a subsequent purchaser, from 
the original owner of the chattels un- 
der lock & key, notwithstanding such 
subsequent purchaser first gets actual 
possession of them by borrowing the 
Key of the shop from the third penon, 
with whom it was so left. Chappel 
vs. Marvin 79 

4. Property in personal chattels may pass 
by bargain and sale, for a sufficient 
consideration, without delivery, as be- 
tween the parties; but to render the 
sale valid as against any one but the 
vendor, there must be a delivery of 
the possession. Fletcher vs, Howard, 

. ., •' • • '• 115 

5. When, therefore, the same chattel is 
sold to two different persons, by con- 
veyances equally valid, he who law- 
fully acquires the possession, \?illhold 
it against the other. ib, 

5. A sale or gift of a peisonal chattel 
may be inferred from possession s^nd 
the accompanying circumstances of 
the case, wnere there is no direct i»oof 
of the fact. Moon vs. Hawks. 390 

7. If one receive of another several chat- 
tels at the same time, and under like 
circumstances, and use and sell a part 
as his own, with the knowledge of 
such other, it is proper evidence, to a 
jury, as tending to prove him the own- 
er of the residue ib. 

SCIRE FACIAS. 



I. The commitment of a delinquent 
sheriff to prison, upon a treasurer's ex- 
tent, does not lay a foundation for a 
scire facias against the sureties of 
such sheriff, under the act entitled 
"An act in addition to and amend- 
i^ent of an act, entitled ^An act coth 
stituting the Supreme Court of Judi- 
cature and county courtsy dining 
their powers^ and regulating judicial 
proceedings,^ " passed November 7, 
1809. Treasurer vs. Holmes et.9l. 4S 

% And, so long as such delinquent sher- 
iff remains in prison, there seems to be 
no further remedy fwr the state, pro*, 
vided by statute ilu 

SEDUCTION. 



See Trespass, No. % 
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SELECTMEN. 
See Highways^ No. 2. 

SHERIFF. 

1. An officer having an execution for 
collection, and finmng neither the bo- 
dy or the property of the debtor, is 
bound not only to endorse his return 
or certificate of non est mvenhts there- 
on, but actually to return the precept 
with such certificate thereon, into the 
office whence it issued, toithin the life 
of such execution ; otherwise the bail 
of the debtor on the original writ will 
be discharged, and the officer holden 
for the amount of the execution. 
Turner vs. Lowry 72 

% Dicta. — A sheriff is answerable civili- 
ter for all acts done by his deputy un- 
der colour of his office, and may be 
sued therefor in trover or trespass, or 
any other form of action suited to the 
nature of the case. Johnson vs. Ed- 
son 399 

3. Where personal chattels are attached 
on an original writ, the general prop- 
erty therein remains in the defendant ; 
but the sheriff acquires a special prop- 
erty in the chattels, defeasible by the 
plaintiff's failing in his action, or neg- 
lecting to sue out execution within 
thirty days after judgment. . . ib, 

4. If final judgment be rendered for the 
defendant in such case, the attach- 
ment is ipso facto dissolved, the spe- 
cial property of the sheriff ceases, and 
with it all lien upon the chattels, 
whether for the expense of keeping or 
otherwise ib, 

5. Held^-ThvX where a sheriff's deputy 
attached personal chattels on an ori- 
ginal writ, and bailed them to a re- 
ceipt-man, who converted them to his 
own use, the defendant in that action, 
after final judgment in his favour, 
might maintain an action of trover and 
conversion against the sheriff, and 
that without any previous demand of 
the chattels ib. 

6. An officer having legal process against 
the goods of one, may enter the store 
of a third person, where the goods are, 
for the purpose of executing such pro- 
cess, and may even break open the 
door, if refused admittance on request, 
and may remain there long enough to 
seize, secure and inventory such 
goods ; but he cannot take exclusive 
possession of the store of such third 



person, or eject him therefrom, with a 
view to the security or custody of such 
goods there. Though, if the owner 
of such store resist or oppose him, he 
may use whatever force is necessary 
to enable him to perform his duty. 
FuUerton vs. Mack 415 

7. An execution cannot be levied after 
the return day thereof; and if it be 
done, the officer and those directing 
or assisting him will be trespassers. 
Barnard vs. Stevens et. al. . . 429 

8. But if a levy be made within the life 
of an execution, the sale and return 
may be made afterwards ; in which 
case it should be so certified by the 
officer ib, 

9. If the amount of an execution be paid 
and satisfied to the party, and he en- 
dorse the same on the writ after it is 
in the hands of the officer, but before 
he has made any levy thereof, the offi- 
cer is not entitled to fees thereon. 
And if he levy thereafter for his fees, 
he will be a trespasser. . . . ib. 

10. An officer's right to fees for his trav- 
el and per centage on an execution, 
accrues from the levy of the writ, or 
the reception of the money by Atm, 
and not from the receipt of the writ. 

.«••.. to» 
1 ]. Although a party to a valid pix)cess 
be not liable for the irregular acts of 
an officer under it ; yet, where in an 
action of trespass against both, they at- 
tempted to justify under an execution 
which had been previously satisfied, 
and the jury returned a general ver- 
dict of guilty, and it was stated in ex- 
ceptions taken on the trial, that the 
taking was proved, without specify- 
ing by whom, It was held^ That it 
must be presumed the jury found that 
the officer acted under the order of 
the party, or that they were both drc- 
tually concerned in the taking. . ib. 

See SciRB Facias, Nos. 1, S. 

STATUTES- 

1. The publick statutes of another state 
must be pleaded in the courts of this 
state, in the same manner as a private 
statute of this state is pleaded. Her^ 
ring vs. Selding 12 

2. The statute allowing notice of special 
matters under the general iijsue, {Stat, 
88, ch, 7, no. 1, sec, 98,) dispenses 
with the form only, and not the sub- 
stance of special pleadings. . . ib. 
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See Justice of the Peace, No8. 1, S. 
Marriaqs, i, ft, S. Scire Facias, 

1, 8. CotTNTERFCITIVft, 4. FbAUD. 



TANANt. t: 

1. A father haTing a fann, and beine 
old and iniirm, contracted by parol 
with his son, to live with and be sup- 
ported by him ; whereupon the son 
moved on to the farm and carried it 
on, and supported the father several 
yeans, till the father, being dissatisfi- 
ed, went away and conveyed the 
farm to a stranger. In ejectment by 
the grantee, Reld^ that the son was a 
tenant from year to year, and was en- 
titled to notice to quit. Hanchett vs. 
Whiinetf 240 

d. Notice by parol b sufficient to termin- 
ate such a tenancy. , , , . ib. 

S. A tenancy at will in its inception, 
does by long continuance become a 
tenancy from year to year. . • »6. 

4. In case of a tenancy of a farm from 
year to year, notice to quit must be 
given six months previous to action 
brought ; and in this, the common 
law of England ib adopted. . . ib 

TENANT IN COMMON. 

See Ejbctmsvt, No. 5. Terdict, 1. 

TRESPASS. 

1. Dieium.'^The principle applicable to 
co-trespassers does not affect cases of 
indemnity, where one does an act by 
the command of another, not prima 
fade a trespass, and not knowing it 
to be illegal. Lyman vs. FT. JR. 
Bridge Computty S55 

9. An action of trespass is the proper 
remedy for the injury of seduction ; 
and the seduction is of itself a sub- 
stantive ground for the action. Hub- 
bell vs. Wheeler 359 

TRESPASS QUARE CLAUSUM FRE- 

GIT. 

1. In trespass auare clatuum fregity 
which is a local action, if the declara- 
tion gives the boundaries of the loetis 
in quoy or otherwise describes it with 
certainty, it must be ptoVed as laid ; 



and the plaintiff can recover only ott 
proof of a trespass where he lays it. 
Hooker vs. Hicoek 172 

%, And it would seem, that where the 
plaintiff, by his description, bounds 
the loeiu in quo on the line of a town, 
he must, by his proof, bring the tres- 
pass within the Irue line of such town, 
notwithstanding he may have a good 
possessory title to a part of the dose, 
without such true line, and which 
would have been well embraced with- 
in the description of the loetu in fuo, 
if the true line had been where he^n- 
tended that it was ib, 

9. In trespass quare elausumfregii, with 
other abuses in aggravation, if the de- 
fendant plead a licence to enter, the 
plaintiff maj new assign the matter 
m aggravation as a substantive tres- 
pass 5 and if the licence proved be a 
licence given by law, may recover 
not only for the matter newly assign- 
ed, but for the breaking and entering 
also. But if the licence be given by 
the patty, he shall recover on the new 
alignment only ; for an abuse of a 
licence to enter, given by the law, 
makes the wrong-doer a trespasser ab 
initio^ but otherwise of a licence giv- 
en by the party. HubbeU vs. WheeU 
er 859 

4. But if, in an action of trespass for 
breaking and entering the plaintiff's 
house, and debauching his daughter, 
per quod, &c. the defendant plead 
the general issue, and give notice un- 
der the statute that he shall give in 
evidence a licence to enter, the plain- 
tiff may, under the same issue, prove 
the seauction, and recover for it as 
for a substantive trespass* notwith- 
ing the licence to enter, for the ad- 
vantages of the statute are reciprocal, 
and the defendant, by his mode of 
pleading, has precluded the plaintiff 
from new assigning. . . • . »6. 

See E^BCTMEKT, Nos. 7, 8. 

TROVER. 

If goods under attachment be wrongful- 
ly taken away irom the officer, and 
he die before action brought, his ad- 
ministrator may maintain trover for 
the goods, for the benefit of the at- 
taching creditors. Hall, adm'r. vs. 
Wnlbridge «15 

See Sheriff, No. 5. 
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TRUST ESTATE. 

« 

See MoRTOAoc, No. 3. 

TRUSTEE PROCESS. 
See Absconding Dkbtobs. Recoo»i- 

2ANCE, 3. 



VERDICT. 



u 

USE AND OCCUPATION. 
See Indebitatus Assumpsit, No. 1. 

USURY. 
See Indebitatus Assumpsit, No. 2. 

V 

VARIANCE. 



1. A general verdict, in an action of 
ejectment between tenants in com- 
mon, would be conclusive under the 
statute ; therefore the verdict, in such 
case, should be special, and describe 
the interest to be recovered. fVar- 
ren Y8. ^m'l. of Hetuhme. . . i4i 

«. A new trial refused, and the verdict 
conected by the court, upon the facts 

. V^at defects are cured by verdict 
and what are cause of arrest. Keves 

vs. TAroop et al. It^ 

4. Non*a«umpsitand the statute of lim- 
itations being pleaded, and both is- 
sues joined to the country, but no 
evidence being given on the trial 
tendmg to support the latter plea, and 
the jury having returned a verdict on 
the general issue, without noticine 
the bar. Held, that it was competent 
for the court, afterwards, on motion 
so to amend the verdict as to embrace 
both issues. Davis vs. Hoy. . 303 



WAIVER. 

See New Trial, No. 2. Master and 
bERvANT, 4. Award, 1. 

WATER COURSES. 



1. The plaintiffi declared in indeb. as-- 

wmpHt for the use and occupation of 

certain pasture land of the plaintifls, „ 

had and used for the depasturing of '^^^ Error, No. 6. 

certain sheep of the defendant. The 
, proof w^8, fliat the defendant agreed "W 

to furnish 100 sheep to pasture for the 

season, and to give $40 for their a- 

gfatment, whether he furnished that 

number or not, and to pay at that 

rate for all he furnished over that 

number, (the plaintiffi undertaking to 
furnish eufl&cient pasturage for one 
hundred sheep at least,) and that cer- 
tain sheep of the defendant were a- 
gisted in the plaintiffs' pasture accord- 
ingly.— HeW, That the evidence did 
not tend to support the declaration. 
Skattttck vs. Bansom. . . . 353 

2. Held^Th^t the omission of the initial 
letter of a middle name, in the ap- 
pointment of a justice of the peace, 
was an immaterial variance, and the 
justice might well officiate under such 
appointment. Alexander vs. Wil- 
fnorth ^10 

3. Held, also— That if it were prima fa- 
cte otherwise, parol testimony was ad- 
missible to explain the variance, and 
show that the man acting under the 
appointment was the same man in- 
tended by it, j5 

See Debt, No. I. 



VENDUE SALES OP LAND. 

See Evidence, Nos. 3, 3, 4. 

68 



1. The pnor erection of a mill upon a 
stream, and the appropriation of its 
waters to the use of such mill, do not 
give to the proprietor thereof the ex- 
clusive use of the water, unobstruct- 
ed by the subsequent erection of other 
mills above, on the same stream. And 
although he may be somewhat damni- 
fied thereby, it is damnum absque intur 
rta, provided the stream be not di- 
verted, nor the waters wantonly wast- 
ed by the works above. Martin vs. 
Btgelovf jg^ 

2. The common law, as it is' understood 
to be settled m England, is not appli- 
cable to the local situation and cir- 
cumstances of this state, in this partic- 
ular, and therefore not adopted, t ^ 



WITNESS. 
1. In a suit between the assignee of a 



458 



INDEX OF THE PRINCIPAL MATTERS. 



mortgage and the grantee of the equi- 
table estate, to foredoae the mortgage 
^Hddf That the maker of the notes 
secured by such mortgage, and who 
was also uie mortgager, waa a compe- 
tent mtness to prove, that the consid- 
eration of the notes waa usurious. 
NiehoU m. Holgaie %t tl. . . 1S8 

9. Held, also, that the fact, that the 
mortgagee had, after granting the 
equitable estate, attached the same 
on mesne process, as the property of 
his grantee, and on which process a 
suit was still pending in a court of 
law, did not create in him an interest 
affecting his competency as such wit- 
ness ib, 

S. Diefum.— Proof of the admission of al 



party t as to the interest of his witness, 
is proper evidence, but his right to the 
testimony of the witness cannot be 
defeated by the dedarationa of the 

latter. ib. 

4. A delivered articles to B, and charg- 
ed them to C, at the request of the 
latter — D paid A ; whereupon A cred- 
ited the amount to C, and charged the 
same to B, as paid to C, and credited 
B the same sum as received of D: — 
in an action of account, A against B, 



C is a competent witness. Harring- 
ton VW.H0U. 17» 

See Book Account, Nos. 3, 4, 5, 6. In- 
debitatus Assumpsit, 3. 
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